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ADVERTISEMENT. 


Since  the  publication  of  the  Second  Volume 
of  this  Work,  the  Reports  of  several  cases  de- 
cided by  Lord  Stowell  in  the  Consistory  Court 
of  London,  have  been  published  by  Dr.  Hag- 
gard, and  amongst  them  are  five  cases  which 
had  appeared  in  the  earlier  Volumes  of  these 
Reports.  The  Editor,  therefore,  feels  that  he 
owes  it  to  himself  to  put  the  public  in  posses- 
sion of  the  exact  degree  of  authenticity  to  which 
his  (the  first-published)  Reports  of  these  cases 
are  entitled.  The  cases  are,  Pouget  v.  Tomkins, 
(Vol.  I.  p.  499.)  Waring  v.  Waring,  (Vol.  II. 
p.  132.)  Harris  v.  Harris,  (Vol.  II.  p.  ill.) 
Wakefield  T?.  Mackay,  (Vol.  I.  p.  134.)  Green- 
street  t?.  Cumyns,  (Vol.  II.  p.  110.)     Of  these 
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IV  ADVERTISEMENT. 

the  three  first  were  at  the  particular  request  of 
Lord  Stow  ELL,  submitted  to  his  (Lord  Stow- 
ell's)  revision  before  they  were  published,  and 
severally  underwent  repeated  and  elaborate  cor- 
rection from  his  hand,  as  the  manuscript  and 
the  proof  sheets  now  in  the  Editor's  possession 
most  abundantly  testify.  The  fourth,  that  of 
Wakefield  v.  Mackay,  was  read  over  by  Lord 
Stow  ELL  with  the  Editor  after  it  had  appeared 
in  print,  and  approved  of  by  him.  The  fifth, 
that  of  Greenstreet  v.  Cumyns,  is  almost  a 
literal  ttranscript  from  the  judgment  as  it  was 
printe4  in  the  Second  Volume  of  this  Work. 

In  the  present  Volume  two  cases  will  be  found 
which  have  been  reported  by  Dr.  JIaggard,  viz. 
that  of  Gilbert  v.  Buzzard  and  Boyer,  (p.  335.) 
and  that  of  Briggs  v.  Morgan,  (p.  325.)  The 
judgment  in  the  former  case  is  taken  from  a 
copy  corrected  by  Lord  Stowbll  and  circu- 
lated in  print  soon  after  it  was  delivered ;  and 
the  Report  has,  besides,  the  advantage  of  being 
prefaced  by  the  a^guni^nts  of  the  leading  coun- 
sel on  each  side ;-— the  latter,  from  the  personal 
share  the  Editor  ha4  in  the  cause,  may  be  re- 
li^  upon  as  an  accurate  statement,  as  well  of 
the  arguments  of  Coi(usel  as  of  the  decisions 
of  the  Judge. 
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ADVERTISEMENT.  V 

The  Editor   takes   this   opportunity   of    ac- 
knowledging   his   obligations    to    the    learned 
Judge    who    presides    over    the    Arches,    and 
Prerogative  Courts  (Sir  John  Nicholl)  who 
throughout  the  course  of  this  laborious  Work 
has  been  uniformly  ready  and  willing,  not  only 
to  supply   the   Editor  with  the  notes  of    his 
judgments,    but    to    render    every    assistance 
within    his    power  which   could  contribute  to 
the  value  and   authenticity  of  these  Reports. 
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V9^  11  line  3  for  "permanent*'  re^personaL 

SO         1  for  «*  east"  read  ieasi. 

60         «6  between  " Earl"  and  "  Pembroke''  insert  of. 

70         —  for  "  constitation "  read  comlUutians. 

158     note,  line  27  for  '*  infirmandam"  read  informandum, 

189      note,  line  3  for  *<  Hencham  **  read  iJ^racAnifit. 
805          line  1  for  '*  an  *'  read  and.  • 

881  ". —  13  for  **  libel"  read  aUegation. 

883  margin,  line  1  for  *'  cites  "  read  Ues, 
835          line  for  **  was "  read  does. 

386         4  for  "  woman"  read  man. 

388  margin,  line     1  for  '*  Wist"  read  We$t. 
434  line  4  for  "  and"  read  venui, 

463         21  for  "pronounce"  read J9r««time. 

490         19  for  "allegation"  leaA aUeration. 

491         8  between  "  for"  and  "  two"  insert  after, 

577  margin,  line  60  between  "  appearance"  and  "  a"  insert  in. 

608         81  dele     "  the  weight  of." 

640     note,  line      9  for  "  Reddem "  read  Maddem. 
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PREROGATIVE  COURT  of  CANTERBURY. 

1818. 

SatTERTHWAITE  ©.  SlTTERTHWAITE.  Term. 

June  10. 

John  SATTERTHWAITE,  of  Lancaster,  died  Probate 
in  1808,  leaving  a  widow,  a  son  who  had  just  at-  f808,ofui 
tained  his  majority,  and  several  children  who  were  ^^Sm^w^ 
minors^his  will  bore  date  20th  of  May,  1797;  and  ^^^^ 
a  codicil  in  the  hand-writing  of  the  deceased,  was 
found  in  an  iron  bookcase  where  he  usually  kept 
his  papers  of  moment  and  concern,  of  which  the 
fbJlowing  is  a  copy. 

''  Whereas,  I  the  above  named  John  Sat* 
''  terthwaite  have,  by  my  above  written  will 
''  and  testament,  bearing  date  the  twentieth 
''  day  of  May,  one  thousand  seven  hundred 

VOL.  III.  B 
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1818. 

TrmUy 

Term. 


Satter- 

TUWAITE 

Satter- 

THWAITE. 


€C 


t< 


t€ 


''  and  ninety-seven/ constituted  and  appointed 
^  my  hrotfaer-in-ktw  Joseph  Rawlins  one  of 
''  the  trustees  and  executors  of  my  said  will^ 
''  and  he  being  about  to  go  to  the  West  Indies. 
"  Now  I  do  by  this  writing,  which  I  order  to 
^'  be  received  and  taken  as  a  codicil  to  my 
''  said  last  will  and  testament,  declare  that  the 
'^  said  Joseph  Rawlins  shall  not  be  a  trustee 
'''or  an  executor  of  my  said  will,  but  that 

of 

in   the  county   of  shall  be  a 

'^  trustee  and  executor  in  the  room  and  place 
"  of  the  said  Joseph  Rawlins^  and  that  the 
''  said  shall  have  and  be 

"  seized  of  all  the  estates,  tpists,  powers,  and 
''  authorities  as  trustee  and  executor  thereof, 
''  as  if  he  had  been  originally  named  therein, 
''  instead  of  the  said  Joseph  Rawlins;  and  the 
''  authority  of  the  said  Joseph  Rawlins  shall 
''  from  hence  be  at  an  end. 

''  I  also  order  and  direct  that  all  sums  of 
'^  money  already  charged^  or  hereafter  to  be 
"  charged  ip  my  own  hand-writing  in  my 
''  ledger  to  the  debit  of  any  of  my  children^ 
'^  shall  be  considered  an  advancement  to  them 
'^  respectively,  and  shall  be  deducted  from  their 

portions  respectively.     I  hereby  confirm  my 

said  will  in  all  other  respects,  and  direct  this 

codicil  to  be  taken  as  part  thereof.  As 
"  witness  my  hand  and  seal  the 

day  of  ^  in  the  year  one  thousand 

eight  hundred  and 
Signed,  sealed,  published,  and  declared. 


<€ 


€€ 


€€ 


€t 


it 
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''  by  the  said  John  Satterthwaite^  as  a 
^'  codicil  to  his  said  will^  in  the  presence 
"'  of  us, 

John  Satterthwaite/' 

On  the  21st  of  April,  1808,  probate  both  of  the 
^ill  of  the  20th  May^  1797,  and  of  this  testamentary 
paper,  was  granted  by  the  Consistory  Court  at 
Lancaster,  to  the  executors  named  in  the  will,  upon 
affidavit  made  by  one  person  to  the  hand-writing 
of  the  codicil ;  and  the  original  papers  were  depo- 
sited in  the  registryof  that  Court.  On  the  2l8t  of 
April,  probate  was  granted  to  the  same  executor  by 
the  Prerogative  Court  of  Canterbury,  upon  aik 
office  copy  being  exhibited  of  the  will  and  codicil, 
and  of  the  affidavit  of  hand-writing  deposited  in  the 
registry  at  Lancaster. 

On.  the  4<A  of  January,  1817^  a  citation  issued 
from  the  Prerogative  Court  of  Cahterbury,  at  the 
instance  of  Rawlins  Satterthwaite  the  son,  and  one 
of  the  residuary  legatees  of  the  deceased,  against 
the  executors  calling  upon  them  to  bring  in  the 
probate,  heretofore  granted  under  the  aulhority  of 
this  court,  and  to  prove  the  codicil  by  witnesses  in 
solemn  foroi  of  law,  or  to  shew  cause  why  prdbate 
of  the  will  should  not  be  granted  to  thetti  without 
the  co^cil. 

The  probate  was  brought  in,  and  the  cbditil  was 
propounded  by  the  executors,  and  extriicts  from  the 
deceased^s  ledger  were  exhibited,  to  shew  that  he 
had  made  advances  to  his  eldest  son,  which  it  w&s 
contended  might  be  considered  as  dediictions  from 
his  share  of  his  father's  estate. 

Swabey  and  Goatling  in  support  of  the  codicil. 

b2 
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181S. 
TrmUif 

Acrfn* 


Satter- 

THWAITB 

V, 

Satter- 

THWAITB. 


Phillimore  and  Lushington  contr^. 

Judgment. 

Sir  John  Nicholl. 

The  parly  is  called  upon  to  prove  a  codicil  in 
solemn  form  of  law-^he  has  propounded^  and  un- 
dertaken to  prove  it; — a  question  has  been  made 
whether  the  party  proceeding  has  not  barred  him- 
self by  his  long  acquiescence  from  objecting  to  the 
validity  of  the  paper ; — ^but  if  he  had  any  ground  of 
this  kind  to  bring  forward^  he  should  have  appeared 
•under  protest. 

The  case  comes  on  upon  the  answers  of  the 
party,  which  deny  all  the  facts  pleaded  in  the  alle- 
gation in  support  of  the  paper. — It  is  true  there 
m^y  be  difficulties, — whose  fault  is  this,  but  that 
of  the  party  who 'has  taken  the  probate  without 
propounding  the  instrument?  If  evidence  has  been 
lost,  it  is  owing  to  his  own  mode  of  proceeding. — 
All  that  I  can  decide  upon  the  answers  is,  that  it  is 
an  imperfect  paper; — its  leading  object  seems  to 
have  been  the  appointment  of  an  executor  and  a 
•trustee; — another  object  was  that  of  directing  cer- 
tain monies  advanced  to  his  children  to  be  taken  as 
a  part  of  their  respective  portions ; — there  is  an 
attestation  clause,  but  there  are  no  witnesses  to 
it. — It  is  impossible  to  hold  this  to  be  any  thing  but 
an  imperfect  paper ; — it  is  alleged  that  it  wds  found 
within  the  will, — that  fact  is  denied. — I  think  upon 
the  face  of  the  instrument  it  was  never  intended  to 
be  executed,  it  is  only  a  draft  of  something  which 
was  intended  to  be  copied  over  on  the  will  itself; 
— the  expressions, — I  the  above  named — the  above 
tDtilten  loiU— most  manifestly  shew  it  to  have  been  a 
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mere  draft ; — he  does  not  fill  up  the  blanks  or  dale 
it^  or  copy  it  on  the  will ; — it  was  not  his  intention  to 
execute  this  paper^  be  had  subscribed  it  either  inad- 
vertently, or  else  to  authenticate  his  approbation  of 
it  as  a  draft; — this  may  be  conjectural,  but  the  law 
presumes  it. — The  party  setting  it  up  must  satisfy 
the  Court,  that  it  was  the  intention  of  the  deceased 
that  it  should  operate  in  its  present  shape :  it  would 
require  very  strong  evidence  to  satisfy  me  of  this ; 
neither  its  substance  nor  its  form  was  complete. — 
The  presumption  is  that  it  was  an  abandoned  paper 
— ^tbe  answers,  so  far  from  admitting  any  intention 
in  its  favour,  state  that  the  deceased  had  abandoned 
it^  and  explain  that  it  was  written  under  feelings  of . 
irritation  which  were  afterwards  removed. 

Under  these  circumstances  the  case  is  beyond  all 
doubt^  and  I  pronounce  against  the  paper. 


1818. 
TrmHy 
Term. 


Satter- 

TllWAITE 
V. 

Satter- 

TnWAJTE* 
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l^}^:  Dunn  v.  Dunk. 


^f^  — 

dCTm* 

June  18* 


(An  appeal  from  the  Arches  Court  of  Canterbury''.) 


The  conduct    jlHE  Judges  who  sat  nnder  this  CommMision 

of  a  husband  ^ 

not  such  ai  to  were^ 

tobedWorced  Mr.  JustlCe  AbdOTT, 

Jn  SiiuS  of  Mr.  Justice  Burrough, 

h^  adultery.  jyij.,  Baron  GlRROW^ 

Dr.  Arnold^ 
Dr.  CooTE, 
Dr.  Parson^  and 
Dr.  Jesse  Addams. 
The  cause  was  heard  on  the  same  evidence  as 
had  been  adduced  in  the  court  below. 

Dr.  Swahey,  Dr.  Dodson,  and  Mr.  Peake,  for 
Mrs.  Dunn. 

We  do  not  deny  so  much  the  evidence  of  the 
adultery :  but  we  contend  that  the  husband  is  to 

C)Vol.ILp.403. 


DavK 
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cnaEe  proof  of  it  in  rach  manner  as  not  at  the  same  is\%. 
time  to  implicate  bimsdf. — He  is  not  to  have  his  re*'  Tkniif 
medy  nnkss  be  comes  into  Court  with  clean  hands ; 
-~tlie  {deadings  lead  to  the  consideration  of  the  con* 
doct  of  the  husband  ;**-it  araoants  to  a  condonation  Donn. 
of  the  adultery  ;"^fae  receives  his  wife  at  Dover  with 
fiM:Qity^  there  was  iio  inquiry  into  her  conduct^  his 
behaviour  has  a  tendency  to  encouri^e  the  adul- 
tery which  it  has  beeki  contended  took  pkce.  It  has 
been  said^  the  husband  faasforgivcui  upon  contrition^ 
but  where  is  the  proof  of  any  contrition  ? — his  con* 
duct  leads  to  encourageli  repetition  of  the  crime; — 
if  the  injury  done  to  the  complainant  is  owing  to  his 
own  conduct^  be  is  not  entitled  to*  bis  remedy. 
It  would  encourage  immorality  were  it  otherwise^ 
aind  this  vraa  the  ground  of  the  judgment  oif  the 
Coiirt  below. 

Mr.  Warren  contra^ 

The  arguments  on  the  other  side  seems  to  infer  a 
connivance  of  the  husband ;  if  the  Court  is  satisfied 
that  there  was  sucb^  he  is  not  entitled  to  his  di- 
Toree;— we  contend^  boSvever^  that  there  is  no 
proof  oi  connivance^  though  there  may  be  proof  of 
abundance  of  felly  on  the  part  of  the  husband ; — 
there  is  no  previous  connivance^  the  elopement 
does  not  appear  occasioned  by  his  act  or  n^Ii- 
g'ence. — I  rely  on  Mrs.  Pappus  evidence  to  tiie  sixth 
article. 

Grant  says^  she  desired  bins  not  to  teU  her  hus« 
band  that  Clay  was  with  her  at  Calab ;  this  is  im- 
portant^ as  shewing  that  there  was  no  connivance  : 
wa  contend  this  »  what  she  told  her  husband. 
Suppose  she  said  she  had  never  been  with  Clay  ; — 


DVITN 
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1818.  there  was  no  reason  in  desirinfi:  Grant  not  to  teU  it 
2VwT  ^^^  mother  never  speaks  to  him  on  the  subject 
afterwards;  he  stops  her ; — it  is  plain  it  was  not  the 
conversation  of  contrition ; — it  must  have  been  that 
Dimir.  she  was  not  with  Clay.  She  writes  to  her  sister 
that  she  was  innocent ; — if  she  represented  herself 
as  innocent^  there  was  no  case  for  contrition.  The 
mother  tells  nothing  to  the  husband. 

Per  Curiam.— -Mr.  Baron  Garrow. 

For  the  best  reason  because  the  husband  stops 
her. 

Per  Curiam. — Mr.  Justice  Abbott. 

Suppose  the  adultery  proved,  and  that  it  was 
easily  forgiven,  shew  the  legal  consequence. 

JUr.  Warren. 

I  will  put  first  an  extreme  case  ; — a  young  man 
and  woman  married ; — adultery  committed  and  for- 
given ; — that  there  is  adultery  again ; — ^he  is  en- 
titled to  his  remedy. — Condonation,  if  there  is  sub- 
sequent adultery,  is  no  bar ; — to  bar  they  must  shew 
connivance ; — a  man  may  forgive  his  wife  without 
satisfactory  reason  if  he  pleases :  but  such  a  man  is 
entitled  to  his  divorce,  if  his  wife  commits  subsequent 
adultery. — I  see  folly  here,  but  no  connivance ; 
conduct  depends  on  a  man's  understanding,  and  on 
various  circumstances. 

Per  Curiam. — Mr.  Baron  Garrow. 

She  curses  her  paramour,  and  blesses  her 
husband,  to  whom  she  then  means  to  return. — 
Having  found  an  easy  reception  before,  she  ex- 
pects it  again^  but  soon  repents ;  and  the  mes- 
sengers cross  between  her  husband  and  her  para- 
mour. 1 
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Mr.  Warren. 

This  is  inconsistent  with  her  husband's  having 
led  her  into  adultery; — there  is  nothing  on  which 
they  can  build  connivance^  but  on  the  facility  of 
foigiveness ; — there  is  no  counterplea ; — there  is 
nothing  which  would  lead  the  husband  particularly 
to  plead  his  own  conduct. — If  they  could  shew  con- 
versation by  which  she  pleaded  her  having  children^ 
and  promising  better  conduct ; — he  vvould  still  be 
in  a  situation  to  demand  a  divorce  on  subsequent 
adultery  after  condonation. 

I>r.  Jenner  on  the  same  side. 

It  cannot  be  argued  that  condonation  is  a  licence 
to  commit  adultery ;  but  it  will  be  argued  that  the 
facility  of  the  husband  in  the  first  instance  has  led 
to  the  wife's  second  g^ilt. — I  do  not  know  that  it 
is  any  where  exactly  laid  down^  what  conduct  shall 
be  shewn  on  the  part  of  the  husband^  to  entitle 
him  to  a  divorce  on  a  second  adultery.  Here  they 
bad  not  long  been  married  ;  there  were  two  child- 
ren p-the  presumption  is  that  they  lived  on  terms 
of  affection; — nothing  of  connivance  or  inattention 
in  the  first  elopement ;  it  is  unfortunate  that  the 
mother  of  the  wife  was  the  onlv  witness  to  her 
<x>ndnct. 

* 

If  there  was.  any  evidence  of  negligent  conduct 
of  the  husband  after  condonation^  the  case  would 
be  different.(a)  Sanchez,  lib.  10.  Disput.  5.  No.  19, 


.1818. 

Dunn 
Dunn. 


(a)  Ultimii9  casus  est  qnando  conjax  innocens  alter!  condonat  . 
adulterinm,  et  sic  reconciliantur.     Cum  enini  divortiam  sit  in 
faTorem  iDoocentis,  potest  innocens  cedere  jure  suo,  delictnmque 
condonarey  et  sic  cessabit  jas  divortii :  hec  autem  remissio  est 
daplez  qaaedam  expressa,  quando  scilicet  verbis  expressis  innocens 
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ww;      20.(6)    What  was  Ihe  conduct  of  the  husband  on- 
Term.  .  bearing  of  the  second  elopements     He  turned ^ 


Dans 

9* 


pale  imntediately — then  he  did  not  eiirpect  it. 
The  doctrine  is>  that  the  hinband^  having  occa« 
*^^^-  sioned  the  adultery  of  his^  wife  by  hk  own-  conduct^ 
shall  not  complain  of  it :  here  it  must  be  held  that 
facility  of  condonation  is  a  bar^  as  occasioning 
adultery. 

No  rule  fbr  the  condonation  of  the  fafosband  is 
hid  down  by  law. 

Dr.  Swabey  in  reply.    , 

His  mode  of  reception  after  her  efopement  was 
tin  encoumgement  to  adultery,  and  his  excessive 
fondness  and  fatuity.  Fatuus  est  qui  merelricem 
retinet.  The  law  does  not  administer  justice  in 
such  eases.  The  law  books  look  with  great  jea- 
lousy Co  condonation.  We  prove  that  the  husband's 
eondnct  consCmctively  produced  the  adultery. 


The  Ju<%e8  Delegate  pronounced  for  the  appeal, 
and  reversed  the  sentence  of  the  Court  below. 

eotgax  adnltemn  slbi  recondliat  condcnraBs  delictBtn,  &c.  alia 
aatim  est  renbifo  tadta,  &e.    Sanches,  lib.  10.  D.  5.  lO^  ia 

(6)  Id  tamen  obserrandnin  est,  si  recoDciUatioDefacticoojux 
iUe  ssiu>9ciliatiu  in  adnUerinm  felabainr,  posse  dod  obstante 
psiori  il]&  reconciliattone,  de  no? o  eo  adulterie  illam  accasari,  et 
r»tione  illios  celebrari  diTortiani.    Sanchezy  lib.  10.  D.  5.  20. 
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1818. 
HAWRIKt  and  COLEHAN  V.   COMPEIGNE.  Jtme  18» 


(Am  iq^peal  from  the  Cotmatary  Court  of  Win- 

eheiter.) 


JL  HIS  tuH  was  brought  by  the  cba|>el-wardeB  of  By  the  gene- 
the  Chapel  of  the  Holy  and  Undivid^  Trtoity  in  ^be^nofia^ 


GpqKurt,  ugainst  David  Coinpeigne,  for  refusing  "rt^lnj^ 
to  pay  a  charch-arate  upon  two  pews,  ia  the  chapel  |^^^^^^ 


of  wbi<:h  he  was  then  a  part  proprietor.  The  Court  winchetter 
below  pfpnounced  the  rate  to  be  due^  and  from 
tltat  sentence  an  appeal  was  interposed. 

The  libel  pleaded  that  the  Chapel  of  the  Hety 
find  Ufidivided  Trinity  of  Gosport^within  th^  parish 
a€  Alwrs^k^,  was  b«iU  and  consecrated  in  169$. 
That  tbe  pews  in  the  chapel  are  the  personal  pro- 
perty of  Various  persons  residing  in  the  town  of 
Gosport,  and  in  other  places— 4hat  no  inhabitants 
of  G|pspprt»  except  such  of  them  as  are  owners  of 
pews^  07  9P?ne  parM  thereof^  hi^ve  any  pecuniary 
intefest  or  propefty  in  th^  said  chapel — that  firom 
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1818,      the  foundation  of  the  chapel  to  the  present  time 
Term,      the  repairs  of  the  said  chapel  and  walls^  and  of  the 


chapel  yard^  the  providing  books  and  surplices, 
^„^  and  all  other  disbursements  for  the  said  chapel^ 
Coleman  have  been  uniformly  provided  for,  and  paid  by, 
CoiiPEiGNE.  i^tes  made  on  such  inhabitants  ,of  Gosport,  or  per- 
sons residing  in  other  places  exclusively,  as  were 
ovrners  of  pews  or  property  in  the  said  chapel  in 
proportion  to  the  value  of  their  said  pews  and  pro- 
perty,  a  value  agreed  upon  shortly  after  the  build- 
ing of  the  chapel.  That  Charles  Hawkins  and 
Thomas  Woodward,  the  churchwardens  from  Easter 
1815  to  Easter  1816,  of  the  said  chapel,  were 
obliged  to  lay  out  considerable  sums  of  money  in 
and  about  the  repairs  of  the  said  chapel,  and  for 
other  things  and  matters  relating  to  the  office  of 
churchwardens  of  the  said  chapel.  That  a  vestry 
was  held  in  the  chapel,  on  Sunday  the  7th  of  Janu- 
ary, 1816,  in  pursuance  of  notice  given  in  the  said 
chapel  on  that  day,  and  also  on  the  preceding  Sun- 
day, that  a  vestry  would  be  held  in  the  chapel, 
on  Sunday  the  7th  of  January,  for  the  purpose 
of  making  a  rate  to  defray  outstanding  bills 
and  other  necessary  disbursements  for  the  chapel, 
by  the  majority  of  persons  attending  the  said 
vestry.  It  was  resolved  that  a  rate  of  two  shil- 
lings in  the  pound  on  the  owners  of  pews  in  the 
said  chapel  be  made  for  the  purpose  of  defraying 
outstanding  bills  and  such  other  necessary  dis- 
bursements as  may  be  wanting  for  the  chapel. 
That  a  rate  according  to  this  resolution  of  the 
vestry,  was  duly  made  on  the  proprietors  of  the  pews 
in  the  chapel  after  the  rate  of  two  shillings  in  the 
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pouDd,  according  to  the  value  of  such  pews  which      J^^^' 
they  held,  occupied^  or  enjoyed  in  the  said  chapel.         Term. 


Secondly. — That  David  Compeigne^  at  the  time 
of  making  the  rate^  was  proprietor  of  two  pews        ^^^ 
within   the  chapel,  one  of  the  value  of  18/.  for    Colemam 
which  he  was  rightly  and  equally  assessed  in  the  Compeione. 
rate  aforesaid,  at  the  sum  of  ]/.  Ids.  ;  the  other  of 
the  value  of  20/.  10^.^  for  which  he  was  rightly 
and  equally  rated  and  assessed;  at  the  rate  aforesaid^ 
at  the  sum  of  2/.  Is. 

Adams  and  Bumaby  against  the  rate. 

The  suit  is  to  compel  the  payment  of  money  by 
legal  process.  The  rate  is  two  shillings  in  the 
pounds  in  relation  to  the  value  put  upon  the  pews 
soon  after  1696^  when  the  chapel  was  built.  It  is 
instituted  by  persons  in  the  character  of  chapel- 
wardens^  Against  a  person  called  a  pew-owner. 
When  payment  is  demanded,  he  who  demands, 
and  be  on  whom  the  demand  is  made,  must  stand 
in  the  relation  in  which  by  law  the  one  is  entitled 
to  demand,  and  the  other  is  bound  to  pay.  What 
the  chapelwardens  and  pew-owners  are,  nothing 
special  is  shewn ;  therefore^  the  demand  must, rest 
on  the  general  law.  By  the  general  law  the  dis- 
posal of  pews  is  in  the  ordinary — the  exceptions  are 
where  there  is  a  faculty  by  which  the  ordinary  has 
already  acted^  or  usage  which  presumes  a  faculty, 
and  the  authority  of  the  ordinary^  Nothing  here 
js  pleaded  of  prescription^  nor  could  there  be^  for 
the  chapel  is  too  modern  ;  there  is  nothing  to  take 
it  out  of  the  disposal  of  the  ordinary.  It  is  pleaded 
that  the  chapel  was  duly  consecrated  in  1696 ;  that 
the  pews  belong  to  certain  persons  inhabitants  of 
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IBIS.  Gosport  and  elsewhere ;  iknd  that  the  expenses  have 

jj^^  always  been  paid  by  a  rate  on  the  pewholders, 

y^^yr^^  according  to  the  value  of  the  pews  settled  soon 

Hawkins  ^j^^j.  jj^^  building  of  the  chapel..    What  is  there  in 

Coleman  this  to  make  any  difference  as  to  repairs  for  all 

CoMPEiGNE  ^^^^^  places  of  divine  worship?  The  payment  by 
the  pewholders  must  have  been  voluntary  :  they  do 
not  plead  that  any  person  refusing  has  ever  been 
compelled  to  pay.  This  case  differs  from  all  cases 
of  legal  obligation  ;  the  burthen  of  repairing  places 
of  public  worship  lies  on  the  parishioners  generally 
-—here  it  is  stated  not  to  lie  on  the  parishioners  at 
all^  but  on  the  pewholders  residing  in  Gosport^  and 
elsewhere  :  they  may  reside  any  where  all  over  the 
kingdom.  The  chapelwardens  are  not  parish  of- 
ficers^ who  are  under  the  general  law  to  levy  rates; 
no  special  right  is  shewn  ;  it  differs  from  the  gene- 
ral law  also  as  to  the  mode  of  contribution.  A  rate  is 
a  tax  levied  by  the  parishioners  themselves  in  vestry^ 
such  the  Ecclesiastical  Court  has  jurisdiction  to  en- 
force ;  this  is  levied  on  a  person  who  resides  out  of 
the  chapdiry.  There  is  a  difference  also  from  thfe 
ordinary  practice  in  the  mode  of  contribution ;  a 
rate  is  getierftlly  on  the  land  and  bouses  in  a  parish 
or  on  a  person  in  respect  of  his  land  or  taxes — here 
they  plead  that  thfe  pews  are  ihe  personal  property  of 
the  holders. — What  species  of  property  can  there 
bfe  by  law  in  a  pew  ?  Such  a  rate  could  not  be 
enforced  by  the  Ecclesiastical  Courts  even  if  the 
rutts  were  made  at  a  meeting  of  the  pewholders. 
If  the  Bishop  might  order  the  repairs  to  be  legally 
done  by  motfitibn^  it  could  only  be  binding  on  per- 
sons legblly  obHged  to  repalf .— The  question  now  is^ 
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iffielher  the  JUxfesiastical  Court  can  enforce  the      isis. 
paynent  of  money  in  this  Form — this  we  deny.  Tkm 

Perhaps^  the  more  corvect  way  would  have  been  Vi^v^^ 

for  our  party  to  have  appeared  nnder  protest  in  the  Hawkins 

Court  below^  but  we  contend  the  libel  must  be  Coi:bman 

Swah^  and  Jennet  contra. 

The  rate  is  confirmed  by  the  Chancellor — it 
states  the  uniform  custom  from  the  erection  and 
consecration  of  the  chapel^  and  the  rate  was  made  .  ^ 
at  a  vestry  held  in  the  chapel  by  a  majority  of  those 
atlettding  ;  all  that  has  been  contended  for  is  true 
as  to  dlapek  and  parochial  chapels — hnt  the  repairs 
of  chapels  are  provided  for  on  consecration  by  con^^ 
tribmtKMi^  wbieh  is  good  by  usage ; — we  plead  usage 
here^  whiobj  though  not  authorized  by  the  geneiral 
law^  may  4>e  npported'  by  exceptions  to  the  general 
and  usual  course-^ut  if  the  assessment  h  dMtf 
made  by  the  persons  assembled  who  are  intere&rted^ 
it  0  sufficient.-** 

The  exj[»ensd  has  uhffomfily  been  provided  since 
the  building  of  the  chapel^  and  that  will  support  an 
asaeBsmciiit  on  such  property. 

JvinoMcaf. 

Sir  John  Nicboll. 

The  party  b  cited  for  the  subtraction  of  cbapel^ 
rate-^-a  libel  han  been  admitted  in  the  Court 
below^— ^ud  the  question  is^  whether  that  Kbel 
filiates  such  a  case  ai  would  entitle  the  promoters  of 
the  suit  to  reeovcfr — it  rests  on  the  general  law^  for 
it  plead*  nothing  special;  l^he  first  article  is  the 
material  part:  and' the  question  is^  does  this  state  a 
case  which  can  be  enforced  in  the  Ecclesiastical 
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1818.  Court,  and  by  the  general  law  ?  By  the  general  law, 
Ttrm.  repairs  are  to  be  done  by  the  landowners  of  the 
^^-^^^^^^  parish  or  chapelry. — If  special  circumstances  must 
rnd  ^*  be  pleaded,  there  are  none  here  ;  the  nature  of  the 
Coleman  chapel  is  not  stated.  It  is  not  ancient ;  for  it  was 
CoMPEiGNE.  ^"''*  ^^^  consecrated  in  1696. — What  the  endow- 
ment was  ; — on  what  conditions  it  was  built  and 
consecrated ; — who  were  the  trustees  ; — are  not  set 
forth. — The  libel  rests  upon  the  law, — it  pleads 
that  the  pews  were  the  personal  property  of  inha- 
bitants of  Gosport,  and  other  places  ;  and  that  no 
persons,  except  the  proprietors,  have  a  pecuniary 
interest  in  the  pews. — This  is  contrary  to  the  ge- 
neral law — there  can  be  no  property  in  pews — 
they  are  erected  for  the  use  of  the  parishioners. — 
The  ordinary  may  grant  a  pew  to  a  particular  per- 
son while  he  resides  within  the  parish  ;— or  there 
may  be  a  prescription  by  which  a  faculty  is  pre- 
sumed ;  but  as  to  personal  property  in  a  pew,  the 
law  knows  of  no  such  thing — they  plead  usage, 
but  do  not  allege  it  to  be  ancient,  or  that  the  pews 
have  been  so  repaired  from  time  immemorial;  for 
they  set  forth  when  the  chapel  was  built — they  might 
state  the  conditions  of  the  consecration  ;  how,  and 
when  the  usage  was  established  ;  otherwise,  I  must 
consider  it  as  a  voluntary  contribution. 

While  the  matter  appears  quite  anomalous,  and 
contrary  to  the  general  ecclesiastical  law  of  the 
country,  how  far  a  Court  of  Law  or  Equity  might 
support  the  application  if  there  is  any  trust,  it  is 
not  for. me  to  say. — But  for  an  Ecclesiastical  Court 
to  support  the  contribntion,  it  must  be  shewn  to 
baye  been  legally  laid. — I  know  of  no  authority 


CON8I8TOEY  COURT  OF  CANTERBURY. 

but  that  of  Parliament  which  can  authorize  a  levy 
different  from  that  which  the  general  law  allows. 

How  the  chapelwardens  are  constituted^  does 
not  appear^  or  how  the  vestry  is  constituted  or  of 
whom. — The  law  knows  no  vestry,  but  of   the 
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Hawkins 
and 

GoLfiMAN 

parishioners — here  they  may  be  all  foreigners.    I  Compwone. 
doubt  whether  any  authority  could  establish  such 
an  institution,  except  Parliament.     If  it  is  to  be 
considered  as  a  mere  private  agreement,  they  must 
go  to  other  authority  than  this  to  enforce  it. 

I  think  they  have  not  set  up  a  case  which  this 
Court  can  enforce.  I  shall  reverse  the  sentence  of 
the  Court  below^  and  reject  the  libel. 


Tois.  HI* 


■ 


Ai^DREWs  t;.  Litton. 


Mtchaeimag 


J^i.    <^^^H9mlJimiitke<lanmt0ry€k^ 


Nov, 


v^i^«^^pw«««^ 


Sentence  of      t 

an  inferior       O  UDGMENT. 
Court  in  a  -,.     -  «- 

tithe-caiisere-        oir  JOHN  NiCHOLL. 

versed.  ThiB  was  originally  a  suit  for  sabtraction  of 

tithes  commenced  in  November  1815. — A  libel  and 
schedule  were  brought  in — answers  were  given  to 
the  libel^  and  a  sum  paid  into  Court — three  wit- 
nesses were  examined  on  the  libel ; — ^and^  on  the 
16th  of  Majj  ]8l7j  sentence  was  given; — from 
that  sentence  this  appeal  is  interposed. 

It  certainly  has  happened  here^  as  it  frequently 
does  in  appeals  from  the  country  courts^  that  this 
Court  has  much  to  lament  the  slowness  and  the 
irregularity  ef  the  proceedings. — Nothing  is  put 
in  issue  but  the  quantity  and  the  value  of  the 
tithes — the  sum  paid  into  Court  varies  a  little  (the 
difference  is  21.  ds. M),  from  the  sum  decreed^  but 
there  has  been  a  long  sqit  and  great  expense— it 
has  been  three  years  in  travelling  through  the  two 
CSonrts— it  is  not  necessary  to  enter  into  the 
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of  (he  delay  which  has  taken  place  in  the  Court       isis. 
below.    I  cannot  remedy  that — ^but  eten  here  it      TermT 


Andrews 


has  not  been  expedited  as  much  as  could  be  wished. 

— ^The  process  was  brought  in  in  -January^  and  we 

do  not  proceed  to  the  hearing  of  this  short  cause     Lmoir.  • 

till  November.—'Something  of  an  explanation  is 

ofiiered  that  the  party  had  it  in  contemplation  to 

introduce  fresh    matter  into    these    proceedings^ 

which  does  not  surprise  me. 

The  irregularities  of  the  Court  below  are  very 
striking.  This  Court  unwillingly  notices  them ; — 
its  object  is  to  extract  substantial  justice  from  the 
proceedings ;  but  it  cannot  sanction  the  neglect  of 
principles  essential  to  the  administration  of  justice  r 
—here  the  irregularities  are  greater  than  ordinarily 
occar. 

The  Ifbe)  and  the  schedule  are  in  the  usual  form 
—the  latter  consists  of  only  three  articles. — lYith- 
ost  noticing  the  want  of  correct  specification^  it 
will  be  sufficient  to  consider  the  substance  of  the 
ichedulej  and  of  the  answers  to  it. 

The  first  article  of  the  schedule  charges  the 
mbtraction  of  the  tithe  of  sainfoin  for  two  years^ 
(me  crop  cut  for  hay,  the  other  for  seed,  and  states 
the  mlue  to  be  two  pounds,  or  at  least  one  pound. 
— ^The  defendant  in  his  answers  admits  that  he  had 
these  crops — that  the  tithe  of  one  was  worth  four 
•hillings— <rf  the  other  seven  shillings — making 
tog;ether  ekven  shillings — ^but  he  adds  that  nothing 
is  doe,  for  that  he  set  out  the  tithe  in  kind. 

The  Court  properly  enough  pronounced  for  the 
eleven  shillings,  not  considering  the  setting  out  of 
Ae  tithe  as  legally  established ;  for  when  a  defend- 
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ant  has  in  bis  ani^wers  admitted  quantity  and 
value^  he  roust  plead  and  prove  setting  out^  if  he 
means  to  rely  upon  it  as  matter  of  defence. 

The  second  article  charges  the  agistment  of 
sheep^  stating  that  the  defendant  had  eight  acres  of 
land,  in  which  he  fed  one  hundred  and  eighty 
sheep,  and  claiming  one  pound>  or  at  least  ten 
shillings  for  the  agistment. 

It  might  have  been  sufficient  if  the  defendant  in 
his  answers  had  admitted  the  highest  sum,  but  he 
liberally  admits  considerably  more,  and  pays  more 
intoCourt— The  Court  pronounced  for  the  sum 
admitted  in  the  answers,  which,  though  not  very* 
formal,  is  at  least  substantial  justice,  and  does  not 
require  to  be  disturbed. 

The  third  article  is  for  the  tithe  of  calves,  and 
is  of  the  same  character: — the  schedule  charges 
less  than  the  answers  admit  to  be  due,  and  the 
judge  pronounced  for  the  amount  admitted  in  the 
answers; — the  same  observations  apply  to  it. — 
But  at  the  end  of  the  sentence  another   item  is 
added,  which  was  neither  pleaded  in  the  libel,  nor 
admitted  in  the  answers,  nor  proved  in  the  cause. — 
It  is  for  the  agistment  tithes  of  one  hundred  and 
eighty  sheep  in  the  year  1815,   and  the  sum  de- 
creed is  1/.  8^.  id. — The  only  trace  to  be  found  of 
this  matter,  is  one  of  the  witnesses  mentioning  that 
one  hundred  and  eighty^  sheep  were  allowed  to  eat 
off  some  roughege ;    but  this  is  no  part  of  the  tithe 
sued  for,  and  where  this   value  is.  ascertained  the 
Court  is  unable  to  discover.     I  am  in  duly  bound 
to  reverse  this  part  of  the  sentence. 
'  .  It  is  a  matter  pf  no  small  difficulty  to  adjust  the 
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Litton* 
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whole  case  satisfactorily. — The  money  paid  into  Michaehuu 
Court  was  not  in  the  shape  of  a  formal  tender ; —  Term. 
nor  accompaqied  with  an  offer  of  the  costs  then 
incarred. — ^The  plaintiff  has  been  assigned  to  de- 
clare whether  he  would  accepit  or  refuse  the  ten- 
der^— the  answers  admit  more  to  be  due  than  the 
money  paid  into  Ck)urt ;  yet  the  money  paid  into 
Court  exceeds  the  amount  demanded  in  the  libel : 
these  are  strange  irregularities. 

Upon  the  whole  I  shall  reverse  the  sentence; — 

pronounce  11/.  10^.  tjd.  to  be  due  to  the  vicar  for 

tithea— allow  him  10/.  nomine  expensarum^  which 

will  I  think  cover  the  expenses  up  to  the  time  when 

the  money    was  paid   into    Court. — And  as  the 

money  so  paid  in^  exceeded  the  sum  demanded^  1 

shall  leave  each  party  to  pay  his  own  costs  from  that 

tiflie. 
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Michaebnat 

^ 

TffTfVI* 

JV09.23. 

Mahsfield  v.  Shaw 

ttj  ~cutor  JuDc^MENT. 

puttheeze-        fhc  evidence  leaves  no  possible  doabt  as  to  the 

cator  of  a  ^ 

latter  will       case^  and  the  question  is  narrowed  to  the  consider- 

prw>fofthat   ation  of  costs^ — and  on  this  point  I  have  no  doubt 

Md?o°inter-  ^™™  '^®  conduct  of  the  party^  and  the  complexion 
ropte  his      ^f  the  cause, 

witnesses: 

but  if  he  goes      Immediately  on  the  death  of  the  deceased  the 

beyoad  tms 

wiUioutbeiDg  adverse  party^  though  he  knew  of  the  existence 
his^casefST*  and  Validity  of  the  latter  will— obtains  probate  of 
Jj^^^»^**  the  former  will— takes  the  executor's  oath— gets 

possession  of  the  house  and  property^  and  has  con- 
tinued in  it  ever  since. — ^The  probate  was  very 
soon  called  in  ;'^if  he  had  made  candid  enquiries^ 
and  candidly  considered^  he  could  have  entertained 
no  doubt. 

The  law  gave  him  the  right  to  call  upon  the 
executor  to  propound  his  will  ''in  solemn  form  of 
law/^  and    to  interrogate  the  witnesses :— but  be 
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treat  fdrtber^  and   pleads  what  he  must  hate       isTft 
kDowQ  he  Maid  W  p»w.  ^^2?^ 

There  wag  no  '^jjast  cease  of  litigation ''  to  gt>  to    w^v^ 
the  extent  he  has- gone.    1  think  I  nust  in  jastice  Mast^py^d 
give  thoee  coefs  agaioet  hiai>  which  have  arisen  from      s^a^; 
the  adnuision'  of  his  alegntioa* 


Thomas  v.  Wall  and  Others.  Mkkadmat 

Nov.  33« 

Isaac  PADMAN  died  on  the  90th  of  August,  a  codicil  un- 
1818,  leftTiag  a  formal  will;  dated  29th  July,  1816,  hiriiif  uatP 
nd  a  tetlaiaeataiy  paper  signed,  and  having  an  at-  SSS  V 
testatwft  clanse  to  which  there  were  no  witnesses.  ^^,^|^mit- 
The  wiy  was  not  dispated^the  testamentary  paper  t«dio  prolate, 
was  proponndtd  w  a  codicil  nnder  the  Circnm- 
stsncee  set  fordi  in  the  following  j  ndgment 
.  Jimeissinr. 

SuL-  Jom  NiCtaOLL* 

Hie  will  is  in  the  handwriting'  of  the  deceased — 
it  is  dhled,  executed^  and  attested^  by  three  wit- 
ncBscB  the  codicil  is  also  in  his  handwriting,  but 
it  ia  not  signed>  nor  attested,  it  is  propounded  by 
Mr.  Thomas,  and  opposed  by  the  eMcutoi««  The 
ali^;atidB  states,  ''That  aftev  the  deceased  hadex^ 
ecoted  his  wilt,  the  Rev.  Thomas  Haiaipaj^ei  one  of 
the  pettOBs  he  had  named  eiecutpr,  told  him  that 


24 


CASES    DETERMINED    IN   THE 


Thomas 

V. 


1818.       he  wished  to  diecline  actinfir.  and  that  the  deceased 

Michaelmas   .  ^ 

Term,  >"  consequence  was  desirous  of  annulling  his  ap- 
pointment as  executor  of  bis  will^  and  substituting 
another  in  his  stead ;  and  also  wishing  to  make  other 

Wall,  alterations  in  his  will;  sometime  in  the  year  1 81 7, 
the  time  more  particularly  the  party  propounded 
cannot  set  forth^  did  draw  and  write  the  codicil 
exhibited  in  this  cause^  and  placed  the  same^  toge- 
ther with  his  will ;  in  the  envelope^  in  which  he 
had  before  placed  the  will  alone,  and  altered  the 
endorsement  by  crossing  with  his  own  hand  the 
names  and  words  '  Rev.  Mr.  Hampaye/  and 
'  November/  and  inserting  over  the  same  the 
names  and  words  on  '  the  Rev.  Mr.  Thomas^' 
and  '  July  ;'  and  then  deposited  the  codicil  en- 
closed in  the  envelope  in  an  escrutoire  in  his  bed- 


room." 


The  codicil  is  fairly  written^— it  is  all  in  the 
deceased's  handwriting; — strong  reasons  are  given 
for  the  change  of  the  executor— it  was  deposited 
with  his  will^  and  endorsed ; — there  is  no  doubt^  I 
thinks  but  that  the  deceased  intended  it  should  ope« 
rate ;  certainly  on  the  face  of  it^  it  is  an  imperfect 
paper^  but  the  presumption  against  it  is  slight ; 
therefore^  slight  circumstances  will  remove  it. 

The  second  article  pleads^  that  on  the  24th  of 
Augiist  last,  being  six  days  before  his  death,  Mr* 
John  Davis,  one  of  the  executors  named  in  the  will^ 
called  on  the  deceased,  and  was  introduced  into  his 
bedchamber;  that  the  deceased  was  then  lying  on 
his  bed,  in  a  very  weak  and  enervated  state  ;  that 
he  requested  his  wife  who  was  then  in  the  room  to- 
take  out  his  will  from  the  cabinet  in  the  said  room^ 
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who  then  immediately  produced  to  Mr.  Davis  from       i^is. 
such  cabinet  the  packet  containing  the  will  and       Term. 


ThomaIb 

V. 


codicU ;    and  Mr.   Davis^   at  the  request  of  the 
deceased^  then  read  the  said  will  and  codicil  all 
over  to  him  audibly  and  distinctly  in  the  presence      Wal£. 
of  his  wife^  and  then  asked  him^  ''  if  he  thought 
there  could  be  any  cavil ;"  who  replied^  he  thought 
not  if  the  codicil  were  signed^  whereupon  the  de- 
ceased who  was  then  very  iH^  and  could  not  sit  up 
without  pain  and  difficulty^  his  disorder  being  an 
enlargement  of  the  kidneys^  said  if  he  got  better 
he  would  write  it  all  over  again ;    on  which  Mr. 
Davis  advised  him  to  do  nothing  with  his  will  in  his 
then  state^  he  being  then^  as  he  had  been  and  con-  * 
tinned  to  be^  in  the  most  acute  pain  from  his  dis- 
ease;   and  that  the  deceased's  wife  then  at  his 
request  replaced  the  papers  in  the  cabinet^  and  the 
deceased  soon  after  such  conversation  ,  fell  into  a 
doze.    The  third  article  pleads  that  from  this  time 
the  deceased  grew  gradually  worse  till  his  deaths 
and  was  continually  when  awake  in  the  most  ex- 
cruciatinj^  pc^in^  and  incapable  of  conversing  for 
a  few  minutes,  without  experiencing  the  utmost 
bcklily  suffering ;    and  in  consequence  of  pain,  and 
the  effects  of  dpiuro^  his  mental  energy  was  de-. 
stroyedj   and  in  this  state  he  continued  till    his 
death. 

If  these  facts  should  be  proved,  the  presumption 
of  law  will  be  completely  repelled.— There  is  an 
anxiety  in  the  deceased  that  the  codicil  should 
operate,  but  he  was  in  too  much'  pain  to  attempt  to 
sign  it;— he  attempts  to  write  it  over  again  ;  these 
are  strong  marks  of  his  adherence  to  it. 
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j^Jj^r         1^  these  eircttiMtances  are  faly  proved^  then  can^ 
Terrni      be  00  doubtw 


Thomas 

Vm 

"Wall. 


The  allegation  was  admitted  (a). 


1819. 
Hilary 
Term. 

Jan.  S3.  Hoovoir  ^nd  Dickems  v.  IHmd. 


JofTwe?"  Judgment. 

SiSo?::S£      Sm  John  NicHOix. 

of  a  sttbso-         On  the  facts  of  the  case  there  is  no  contrariety  of 

evidence ; — the  deceased  died  a  bachelor ;— he  had 
made  several  wills^  and  it  was  his  habit  when  he  made 
a  new  will  to  cancel  the  former  one—On  the  eigh- 
teenth of  November^  1816^  he  called  at  the  house  of 
Mir.  Day^  his  solicitor^  who  was  not  at  home ;  but 
Mr.  Moore^  the  confidential  clerk  attended  upon 
him^  and  undertook  his  business-under  circumstances 
which  he  states  in  the  following  manner :  ''  Mr. 
Day  being  in  London^  the  testator  communicated  ta 
the  deponent  his  wishes  and  intentions  respecting 
some  alterations  he  proposed  to  make  in  his  will ; 
the  deponent  thereupon  (having  access  to  all 
the  said  Mr.  Day's  papers)  produced  the  de- 
ceased's then  existing  will  to  him^  which^  to  the 
best  of   bis    recollection   and   belief^  bore    date 

(a)  The  flicttf  sUted  In  thiir  aUegiUbo  Mog  known  to  bo  cot- 
roet|  no  fardier  opposition  was  nisde  by  tbf  oxocator ;  And  the  co- 
*    dicU  wai  admittsd  td  proiiate  an  tho  Sikof  Decombef,  ISta 


t 
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8Mfte  tidle  i»  tiM  jfear  1815]  and  wilich  hadi 
heeib  ftMnaed*  by  the  said  Mr.  DUji^  of  the  three- 
filttt  sheets  of  B'  former  wil!^  executed  b}^  the  saidi 
John  Head  the  tiaataftor^  semetime  in!  the  year 
1809^  and  of  the  three  sbeeUi  in  hia^  the  said. 
Mr.  Day'S'  owtt  handrWOMting  m  contiBaatioB  ; 
Use  deponent  theit  tead  the  said  will  dl  over  to» 
the  said  testafor ;  and  as  the  said  Joh»  Head^  the 
testator^  ez|riained*to  the  deponent  aa^  he  vend  the 
temct^  tlie'  dlemtiona  he  ¥ras  desireutf  of  nMtking. 
in  his*  said  will,  (»ne  of  which^  be  well  remeiB* 
btes  wlis  to  sdtei^  the  be<|uest  of  one  moietj;  of. 
the  dear  restdee  of  his  the  testator's  personal  ea- 
tatei  which*  by  his  theni  exfaUng  will  he  had  gpren* 
hw  sister  Ada  Heaton^  wife  of  the  said  Daniel 
liootof^  a  life  interest  in  only,  and.  the. principal, 
iunieduildy  after  her  deceaM,.  equa%  between  all 
the  children  of  his  said  sister  Ann  Hooton^  except 
her  sons  John  Head  Hootonr  Bind  William  Hootoflj 
ae  aa  to  gira  the  said  moiety^  or  said  clear  residue 
of  the  testator's  said  personal  estate  to  his  sister 
Ann  HootOB^  and  her  hnsband  Dariiel  Hoofoii>  ab-' 
aolotdy)  he  made  such  alterationa  with  a  peneil  m 
twro  of  the  latter  sheets  of  the  then  existing  will,, 
aa  he  read  the  same  to  the  testator,  and  receive 
instructions  from  him  for  that  ptHpose  so  as  to^ 
make  the  same  agree  with  the  wishes  and  inten- 
tionsi  of  the  testator  ;  for  the  aforesaid  thtee  first 
aheetB  of  the  then  existmg  wtll>  not  requiriag 
any  altemtiona  to  be  made  tberein>.  as  the  fea^ 
tator  was  not  desirons  of  making^  any  alteration 
in  the  dcTises-  to  which'  the  saaie  related,  he  the 
deponent   took  the    three    first    sheets   of   the 
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then  existing  will^  as  a  part  of  the  will  which 
he  then  formed  for  the  testator^  agreeably  to 
his  wishes  and  directions ;  and  then  having*  made 
the  several  alterations  in  ink  which  'he  had  pre- 
viously made  only  with  a  pencil  in  the  two 
sheets  of  the  then  existing  will^  agreeably  to 
the  testator's  intentions^  and  having  caused  the 
sixth  or  concluding  sheet  of  the  will^  which  he 
was  then  forming  in  tnanner  aforesaid^,  to  be 
written  by  James  Day  (another  clerk  in  the  office) 
whilst  he  was  engaged  in  writing  the  aforesaid 
alterations  in  ink^  in.  the  two  sheets  of  the  fee- 
mer  «  he  the  deponent  then,  in  the  pi«i»nce 
of  the  testator^  cut  off  the  names  of  the  snb-v 
scribing  witnesses  appeai^ing^  as  well  in  the  mar- 
gin of  the^  three  first  sheets  "of  the  former  will, 
as  also  in  the  margin  of  the  two  letter  sheets 
thereof,  which  were  as  aforesaid  in  Mr.  William 
Day's  own  handwritings  but  did  not  cut  off  the 
testator's  name  from  the  three  first  sheets  as  tti^ 
same  now  appear  cut  off  from,  the  same^  and  ^ 
is  pleaded  in  the  said  first  article  of  the  aaid 
allegation  ;  for  the  testator's  name  had  already 
been  cut  off  therefrom^  at  the  time  when  Mr. 
William  Day  had^  as  is  predesposed^  taken  the 
three  first  sheets  from  a  former  will  executed 
in  1809^  to  make  the  same  serve  as  a  part  of  the 
wills  which  the  deponent  altered  in  manner  here- 
inbefore set  forths  on  the  18th  Nov.  1816;  and 
which  the  said  testator  had  executed  in  the  year 
1815s  as  he  the  deponent  also  believes;  and 
the  deppnent  further  saith^  that  having  in  man- 
ner hereinbefore .  mentioned  formed  a  temporary 
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Trill  for  John  Head  the  testator ;    for  it  had  been 
settled  and   agreed    upon  betiyeen  the    testator 
and  the   deponent  that  a   fair  copy  was  to  be 
made  thereof  by  the  following  Wednesday,  being 
the  20th  day  of  the  said  month  of  November^  and 
that  the  deponent  was  to  attend  hini  the  testator 
therewith^  on  that  day  to  see  him  execute  the  same. 
He  the  deponent  then  read  the  said  paper  writings 
to  the  testator^  who  perfectly  well  knew  and  under- 
stood the  9ame^  and  approved  thereof;  and  in  order 
that  he  might  not  be  without  a  will  during  the  time 
required  to  get  the  same  engrossed  as   aforesaid 
fair  for  execution  (viz.  till  the  Wednesday  follow- 
ing) be  expressed  a  desire  to  execute  the  same ; 
and  the  deponent  having  thereupon  called  in  his 
fdlow  knbscribed  witnesses  to  the  said  will^  Mr. 
James  Day  and  Mr.  George  Palmer  Exlis^  who 
were  then  also  clerks  in   the  said  Mr.  William 
•  Day's    office,    to    attend    and   see   the    testator 
execute  the  said  intended  temporary  will ;    and 
they  having  accordingly  come  for   that  purpose 
into  that  office^  where  the  testator  and  the    de- 
ponent then  were^    he  John  Head    the  testator^ 
then  in  the  presence  of  them  the  said  James  Day^ 
Greorge  Palmer  Edis^  and  the  deponent^  traced  over 
his  name  with  a  dry  pen^  which  had  been  set  and 
anbscribed  at  the  foot  or  the  bottom  of  each  of  the 
said  five  first  jheets^  now  forming  a  part  of  the  will 
propounded  in  this  cause^  previously  to  the  same 
being  applied  to  such  use^  (for  the  same  had  been 
so  subscribed  by  the  testator^  at  the  time  they  were 
made  a  part  of  his  former  will  in  the. year  1815^ 
.  AS  the  deponent  verily  believes^  and  hath  not  the 


1819. 
Hiiary 
Term. 


HOOTON 

aod 

DiCKKNS 

v. 

HSAO. 


30 


qisBs  mmnMinnra  fit  voe 
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east  doubtj)  and  be  then,  that  is  to  aay,  on  the  I6th 

N(»r.  ii816^al8o  set  andsabacribed  his  naroe^^dbn 

Head'  «t  /the  coDcIusion  df  the  olaiise  written  on 

jtbe  back  of  the  fourth  sheet  of  the  will ;  and  dso  at 

fthe  .conclusion  of  ttie  last  sheet  of  the  said  will^  in 

manner  and  form  as  now  appears  therein^  and  when 

he  badiso  done^  be  sealed^  published^  and  idedared 

the  paper  writings  contained  m  the  said  «ix  fsbeets 

of  paper^  as  <and  for  bis  last  wiH  mid  testament; 

and  requested  them  the  said  Mr.  James  Day^  dVIr. 

Sklis^and  the  4eponent^  who  were  present  during 

itbe  iraosaction^  to  be  witnesses  to  ^the  execution 

•theneof  jn  the  usual  manner  and  fopm^  cfor  wfaidi 

rpurpose  the  deponent  made  use  of  cnr  {dictated  the 

wopds  commonly  used  on  such  occafllotts^  and  the 

testator  either  repeated  or  adopted  4he  same ;    and 

<lhen'  *tbe   said  Mr.  James  Day^  Mr.  Bdis^  and  he 

(this  deponent  respectively  set  and  subscribed  their 

names  to  each  sheet  of  the  said  wiH^  and  also  t>B  4be 

'back  of  >the  fourth  sheet  tliereof^  where  there  was  a 

^dause  subscribed  by  the  said  testator  ;as  aforesaid^ 

-as  witnesses  to  Hbe  execution  of  the  esiid  will^  soon 

<Affaer  which  being  done^  the  testator  went  away^ 

Jeaving  the  will  with   the  deponeifit^  for  him  to 

get  a  fair  ^copy  thereof  made  for  him  to  e&ecute  on 

4he  Wednesday  then  next  following^  when  the  de- 

^Iponent  was  to  faa?e  attended  him  therewith  ifor  that 

ipmrpose.^ 

Thus  Moore  states  a  temporary  will  was  formed 
iin  iorder  that 'the  deceased  might  nctt  be  without  a 
wiH,  till  a  more  Ibrmal  will  was  executed ;— it  was 
rather  an  executed  draft  from  which  a  will  was  to 
be  prepared^  than  a  will."^Oii  the  ISind  of  Novem- 
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ber,]be  «et  Mr.  0ur  at  Ktmbokon  Market,  who  }»vt. 
appointodi  liim  to  come  te  him  on  4be  next  4ay.  TW^ 
Ote  the  SScd  ike  made  a  will  4iicIudiBg  the  osud 


revocatory  clause  ;^tbeiie  were  ;8ome  riigbt  alter-  anlT' 
atioM,  hot  generally  the  bulk  of  the  will  was  the  Oiosnn 
Mine.  H^. 

Mr.  Day  h  not  .certain  that  he  jcuuried  the  will  of 
the  16th  with  ^im^  :bat  ihe  does  not  venture  to  state 
Ait  Jie lOaHed  it  to  the  mind-of  the  deceased  as  an 
(Ejialiiig  wiilL-^A  nofiih  afterwards  the  deceased 
fends  for  Day^astd  executes  a  codid  by  which  he 
lefdwd  Ji  legaoy.^if 'SOOL^  and  ihis  fnmitoreto  Mm. 
Potter  his  housekeeper  wJm  ikad  .oflRraded  \um,  and 
left  Iter  only  KMM.  The  deceased  twice  sent  for 
his  win,  irbich  Day  had  taken  away  with  him^  bvt 
did  {iiot4lblatn  it;-^e  Ahm  igota  Mr.Uarcison  «o 
wptite  4L  paper  netvokiog  Ahe  iOOl.  legacy  to  Mra. 
IVi!ltar:}*-*-ke  heing  jeafeoa  of  Day  for  ;not  faa¥ing 
parairf  fcis  dinoGtioa  wspecCing  Mrs.  Potterw^«*^The 
dcMMed  ^reedte  send  for  the  doctor ;  he  executed 
liw«oAi(t3sivhicb  he  seaied  up ;  mx^  being  anxiow 
to  pwvent  Day  from  cftrrywg  them  away  wsth  him> 
he  locked  them  up  in  an  inon  chest  The  deceased 
Idt  dJHMtJBfertiQn  at  the  diaposition  of  his  property^ 
aad^n  the  S9th  4)if  Dmember>  1617^  he  put  hie 
will  and  the  c^dicili  .into  the  ifire  mtentiomlly 
and  :delihwit«Iy.  The  will  of  the  l&th  of  No* 
veflBhar  remained  ia  posaessi^o  id  Mr.  Day* 

The  question  for  the  Cpusti^^  whiether^  apanrUie 
destjriictioa  of  ibi»  tseeond  mik,  (the  first  was  Kvivied 
or  jmraked  ;-Httii8  idesoriptioa  s>f  ^questioa  has  fne- 
qnently  arisen,  and  been  repeatedly  agitated.— In 
some  cases  It  has  been  contended  that  the  former 
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will  is  80  far  revoked^  as  to  require  some  act  of  re^ 
vival ;  in  others  that  the  mere  preservation  is  suf- 
.ficient  to  revive  it. — In  Glazier  i^.  Glazier^  (.a)  both 
instruments  were  in  possession  of  the  deceased ; — 
though  the  dicta  thrown  out  are  adverse  to  the  ne- 
cessity of  an  act  of  revival. 

The  clear  result  of  all  the  cases^  the  common 
sense  of  them^  is  that  it  must  be  ascertained  whether 
it  was  or  was  not  the  intention  of  the  deceased, 
that  the  wUl  should  stand;  and  in  a  late  case,  (6) 
Moore  v.  De  La  Torre^  the  delegates  seem  to  have 
come  to  the  conclusion  that  it  was  to  be  considered 
as  a,  question  of  intention. 

In  the  present  case  it  is  unnecessary  to  decide  in 
the. absence  of  circumstances  on  which  side  the 
presumption  lies ; — ^it  is  unnecessary  to  consider  the 
balance  of  presumption  which  might  turn  the  scale, 
because  there  is  no  doubt  from  the  circumstances. 

This  was  not  considered  as  a  formal  will,  but  as  a 
draft ;  and  as  such  would  be  done  away  when  the 
will  made  from  it  was  executed.  When  he  destroy- 
ed the  latter  will,  it  is  not  probable  that  he  meant  to 
revive  the  other,  any  more  than  that  it  is  probable 
that  a  person  by  destroying  a  will  means  to  revive 

the  diftft To  suppose  that  he  meant  to  revive 

the  legacy  to  Mrs.  Potter  would  be  to  go  in  the  teeth 
of  all  the  evidence.  Assuming  it  to  be  a  formal  re- 
gular will,  yet  it  being  the  practice  of  the  office  to 
cancel  wills  when  a  later  one  vmsmade,  the  deceased 
■  naturally  would  suppose  it  cancelled ;  it  seems  never 
to  have  been  in  his  contemplation  since  he  executed 


(a)  Barrows,  p.  2512. 


ib)  Vol.  I.  p.  375. 


PRBROQATIVE  COURT  OF  GAMTERBURY. 


33 


»K 


it;— it  was  never  brought  to  his  notice; — if  the 
evidence  of  it  is  correct,  he  said  he  had  no  other 
will ; — when  be  destroys  bis  will  there  is  no  decla- 
ration that  he  had  a  formal  will ;— all  his  declara- 
tions at  the  last  were  that  if  he  did  not  make  a  new 
will,  he  would  have  none.  His  declarations  also 
were^  that  his  property  would  go  away  amongst  all 
his  relations ; — unless  we  are  to  discredit  two  wit- 
nesses^ be  repeatedly  declared  that  his  mind  wbs 
easy,  that  now  be  bad  no  will.— He  could^  therefore^ 
have  had  no  intention  whatever^  when  he  destroyed 
one,  of  reviving  the  other  ;  and  I  think  1  am  bound 
to  pronounce  against  the  will^  and  for  an  int^tacy. 


The  costs  of  both  sides  were  directed  to  be  paid 
ont  of  the  estate. 
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In  the  goods  q/*  Jenkius  deceased. 

Per  curiam. 

A  creditor  having  obtained  an  administration^ 
and  completely  settled  his  own  debt^  goes  away  ; — 
he  does  not  fall  within  the  late  act  ;-^— and  Tsee  no 
other  remedy  than  that  the  administration  should  be 
revoked,  and  the  executor  should  retract  his  renun- 
ciation, and  be  allowed  to  take  probate  of  the  will; 
otherwise  great  loss  might  accrue^  and  injustice 
might  be  done.  The  Ck)urt  has  greater  authority 
over  an  administration  with  the  will  annexed^ 
granted  to  a  creditor,  than  over  an  administration 
nnder  the  statute. 


Hilary 
Term, 
Feb.  1. 

Adniinistra- 
tioii  gpranted 
to  t  creditor 
revoked  he 
having  settled 
his  owQ  debt 
tnd  ^one 
away. 
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Lapy  Herbert  t.  Lord  Herbert. 


u^eitXt    On  the  5lh  of  December,   1817,  a  requisition 
a  reqnisition    issued  from  the  CoTisistorv  Court  of  London,  ad- 

in  a  foreign  -^ 

country  ob-  dressed  to  Hts  Britaunie  Majesty's  Consul  General 
cause tiiey  in  Sicily,  and  to  the  jodj^es  and  magistrates,  civil 
^^y  tokenr  ^^^  ccclesiastical,  in  the  city  of  Palermo,  or  in  any 
ovemiied.  ^'her  place  or  town  in  Sicily,  requesting  them 
jointly  or  severally  to  takes  the  depositions  of  the 
witnesses,  produced  on  a  libel  given  in  by  Lady 
Herbert,  in  a  suit  brought  by  her  against  her 
husband,  for  the  restitution  of  conjugal  rights. 
The  exH^ination  having  been  completed,  the  re- 
quisition was  returned:  but  an  objection  was  now 
taken  to  that  return ;  because,  as  it  was  alleged,  the 
depositions  of  the  ivitnesseft  had  not  been  taken 
secretly,  but  in  the  presence  of  Don  Gamitlo  Gallo, 
acting  as  the  substitute  fbr  Lady's  Herbert's  proctor. 

Arnold  and  Swabhffot  Ldrd  Herbert 

Contended  that  all  the  proceedings  had*  nnder 
the  commission  were  fnvalid,  and  that  the  deposi- 
tions must 'be  quashed. 

Phillimare  and  Lttskington  eontr^. 

Judgment. 

Sir  William  Scotp. 
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The  present  question  arises  upon  an  objection 
made  to  t(ie  return  of  a  commission  to  examine 
witnesses  in  Sicily  touching  the  marriage  of  Lord 
Herbert  with  the  Princess  of  Butera.  The  com- 
mission issued  from  this  Court;  and  was  directed  to 
the  English  Consul  in  Sicily,  and  to  the  civil  and 
ecclesiastical  Judges  in  that  country:  it  was  ac- 
cepted by  ojie  of  the  judges  at  Palermo^  aod  his 
Britannic  Majesty's  Consul  General. 

It  is  objected  that  roapy  irregularities  took  place, 
wUch  are  not  pressed  upon  the  consideration  of 
(be  Court.  One  liowev^r  is,  viz.  that  the  commission 
was  not  executed  a;Ccording  to  its  own  proper  forqi 
and  d&rection^^  and  that  it  is  clear  that  it  ought  to 
have  been  eiLecuted  accordingto  its  own  form  as  dele- 
gated, and  not  according  to  consideratloosLa  rising  out 
of  tbe  law  of  the  country  in  wbich  it  was  axecuted;— 
the  evidence  was  to  be^tecretly  taken ;— but  that  it 
was  not  so ; — for  the  substituted  agent  of  the  Prin- 
cess of  Butera  was  present^  which  was  a  violation  of 
the  secrecy  enjoined.  On  this  groAind  the  commis- 
ttoQ  is  said  to  be  vitiated^  and  it  is  prayed  that  the 
return  should  be  quashed. — Undoubtedly,  if  the 
"Court  had  reas^on  to  believe  that  tbjs  error  had  led 
to  important  consequences  in  polluting  the  evidence, 
it  would  however  unwillingly  after  tiie  length  of  time 
this  cause  has  lasted,  and  the  several  obstructions 
that  have  been  given  to  it,  resort  to  the  measure  of 
studingout  a  new  commission  : — but  if  there  should 
be  reason  to  believe  that  the  irregularities  arose  from 
mistake,  and  from  the  misapprehension  of  a  word 
which  rrright  easily  be  mistaken,  and  that  the 
judges  had  in  aU  other  respects  acted  duly  I  think 
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Hilary/ 

Term. 


Hlrbeiit 

V. 

Herbert, 
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81&.       I  should  depart  from  my  dutv   if  I   did  not  allow 
Verm.      ^^^  evidence  to  be  inspected  before  I  pronounced 


against  it. 


ERBERT 

V. 


The  commission  went  out  with  an  order  that  tlie 
RBERT.  witnesses  should  be  examined  secretly^  such  is  the 
form  and  rule  of  the  canon  law,  by  the  Judge  in  the 
presence  of  a  notary  public. — Our  own  municipal 
law  holds  a  different  practice ; — it  is  to-be  observed^ 
liowever^  that  the  secrecy  enjoined  by  the  civil  and 
canon  laws  is  varied  by  the  local  regulations  of  differ- 
ent countries:  it  is  not  interpreted  exactly  thesanve 

in  any  one  country  as  in  another In  this  country 

-it  is  not  the  practice  for  the  judge  in  person  to  take 
the  examination  of  witnesses  ; — but  it  is  confided  to 
an  examiner  who  examines  secretly.— In  the  present 
case  the  office  of  examiner  has  beea  performed  in  a 
more  dignified  manner  by  one  of  the  chief  magis- 
•  trates  of  the:  country^  and  one  of  the  representative 
functionaries  of  the  English  government:  there  is 
.  thierefore  some  security  here  that  all  has  been  rightly 
done. — I  must  admit  that,  supposing  the  word  se- 
'  erelly  to  have  been  rightly  understood,  the  witnesses 
ought  to  have  been  examined  according  to  the 
authority  given  by  those  who  delegated  it; — but  I 
accede  to  the  observation  that  secret  is  an  ambi- 
guous word^  and  I  do  not  \![(>nder  that  it  led  to  a 
mistake  which  it  may  be  proper  to  guard  against  in 
other  requisitions  sent  out  to  foreign  countries. 
There  are  different  degrees  of  secrecy  : — a  tribunal 
is  secret  where  it  is  held  januis  claMis  ; — another 
Rpecies  of  secrecy  is  where  none  but  the  judges 
and  parties  only  are  present ;.— another  where  the 
judges  only  are  present.r-I  do  not  wonder  whea 
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thifl  commission  came  into  a  country  where  they  are 
used  to  examine  witnesses  januis  clausis,  where 
they  exclude  a  public  and  general  auditory,  taking 
the  evidence  with  the  judge,  notary  and  represen- 
tative of  the  parties  only  present,  that  they  might 
easily  think  they  had  done  right  in  taking  the 
depositions  as  they  have  done  ;— it  is  natural  they 
should  so  explain  the  word  secret; — there  is  no 
reason  to  consider  it  as  an  intentional  perversion. — 
Id  these  commissions,  which  go  to  foreign  countries, 
1  think  it  may  be  hereafter  necessary  and  proper  to 
throw  in  some  words  which  may  prevent  such  a 
misconception  as  naturally  seems  to  arise  from 
oar  own  practice.  Arising,  as  it  does  in  this  in- 
stance from  natural  misapprehension,  it  does  not 
impress  this  Court  with  any  suspicion:  it  is  clearly 
an  impression  existing  on  the  minds  of  all  parties. 
—Don  Martini,  the  substitute  for  Lord  Herbert, 
complains  that  he  alone  was  not  admitted:  the 
notion  is  merely  taken  up  by  counsel  here,  that  he 
objected  on  any  other  ground.  Where  all  parties 
act  under  this  natural  mistake,  it  is  not  necessary 
that  I  should  consider  the  evidence  as  unduly  taken 
and  vitiated,  before  we  examine  that  evidence. 

1  think  I  have  great  securities  in  the  character 
of  the  persons  who  presided  at  these  examinations  ; 
and  from  the  nature  of  the  suit  which  goes  rather 
to  the  adjudication  of  a  point  of  law,  than  of  a 
question  of  fact. 

Looking  to  all  these  considerations,  I  cannot  say 
that  the  .depositions  must  be  quashed  as  unfairly 
taken:  I  think  this  evidence  may  serve  as  the 
basis  of  a  sound  Judgment. 


1819. 
Hilartf 
Term. 


Herbert 

V, 

Herbert* 
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{^'^^^^  Brisco  v.  Brisco. 

February  4. 


An  Appeal  from  the  Consistory  Court  of  London. 


Court  of  Ap-    tY 

peal  on  an  ap-  U  PON  an  appeal  from  the  reTeclion  of  several 

peal  from  a  *^  ' 

grievance,  articles  in  an  excepted  allegation .-^Applrcation 
Scpaymciu*  was  made  to  the  Court  to  enforce  the  payment  of 
®^/?*^i°^**''  the  costs  which  had  been  incurred  in  the  Court 

red  in  the 

inferior  court  bcIoW. 

Per  Curiam. 

Is  there  any  instance  of  this?  This  is  only  an  ap- 
peal from  a  grievance.  I  doubt  whether  the  Court 
can  take  any  such  step ;— it  is  the  fault  of 'the  party 
in  allowing  the  exce]^tive  allegation  to  be  given  ill 
before  the  expenses  were  paid.  Thcf  Case  may 
stand  over  for  precedents :  but^  as  it  now  strikelt  me, 
the  Court  would  not  be  Wari'anted  in  accc^dirtg  to 
this  application,  particularly  before  the  process  bas 
been  brought  into  this  Court. 
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Hilary 

Termj 

February  4. 


Johnston  v.  Par&er^  falsely  called  Johnston. 


1  HIS  suit    was   instituted    by   Henry    Erskine  A  marriage 

1      .  11  /%    1       soleranizcd 

Johnston^  to  obtain  a  sentence  declaratory  of  the  by  licence  ia 
nullity  of  a  marriage  solemnized  between  him  and  dared  nuU 
Nanette  Parker  by  licence  on  the  19th  of  June;  ^n^void, 
1796. 

Nanette  Parker  was  not  sixteen  years  of  age: 
but  her  father  was  present  at  the  marriage^  and 
consenting  to  it.  Henry  Erskine  Johnston  ob- 
tained  the  licence^  on  making  oath  that  he  was  of 
the  age  of  21  years  and  upwards.  He  now  however 
adduced  evidence  that  he  was  at  that  time  a  minor^ 
and  that  his  father  did  not  consent  to  the  marriage. 
The  exhibit  originally,  annexed  to  the  libel  slated 
bis  birth  to  have  taken  place  at  Edinburgh^  on  the 
5tli  of  August,  1774; — ^this  exhibit  however  was 
withdrawn  upon  application  to  the  Court  on  ac- 
count of  a  clerical  error;  and  in  the  place  of  it 
another  substituted,  which  placed  his  birth  on  the 
5th  of  August^  1775.  The  disannexed  exhibit  had 
been  ordered  by  the  judge  to  remain  in  the  registry 
till  the  final  hearing  of  the  cause. 


Johnston 

V. 
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1819.  The  father  of  Henry  Erskine 'Johnston  was  exa- 

j{^^     mined;  and  deposed  to  his  son's  birth  in  accordance 
with  the  last  exhibit^  and  fortified  his  recollection 
by  a  reference  to  an  entry  in  a  family  Bible. 
Parker.        Jenner  in  support  of  the  marriage. 

The  marriage  in  this  case  lias  subsisted  for  22 
years ;  there  have  been  issue  of  it  seven  children, 
three  of  whom  are  now  living.  These  children  may 
have  contracted  marriages  with  other  persons  with 
their  father's  consent^  all  which  marriages  would 
now  be  null  and  void.  The  licence  was  obtained 
by  the  parties  now  suing  for  the  nullity.  The  want 
of  the  father's  consent  must  be  admitted  to  be 
proved :  but  there  is  no  sufficient  evidence  of  the 
minority  of  the  husband  at  the  time  of  marriage;  it 
would  not  be  assisted  by  the  entry  in  the  family 
Bible,  as  the  father  had  ten  children,  and  the 
entry  was  not  made  at  the  time  of  the  birth  of  this 
child.  In  Sayer  v.  Davies,  such  evidence  was  iield 
insufficient. 

Swabey  an^  Luskin gton  in  support  cf  the  nul- 
lity. 

It  is  the  duly  of  the  court  to  carry  into  effect  the 
provisions  of  the  statute ;  and  it  is  essential  to  the 
public  to  know  the  relative  situation  of  the  parties : 
length  of  cohabitation  therefore,  and  the  birth  of 
children,  afford  no  bar  to  the  sentence  of  the  Cotrrt. 
—The  Court  has  frequently  pronounced  a  sentence 
of  nullity  on  less  evidence  than  is  adduced  in  this 
case. 

Judgment. 

Sir  William  Scott.  . 

This  is  a  proceeding  to  dissolve  a  marriage  which 
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took  place  between  Henry  Erskine  Johnston  and       I8i9. 
Nannette  Ptrkepin  June,  1796.  There  have  been      y^ 
several  children;  three  of  whom  are  now  living,     v^v^^./ 
These  ctrcomstances  however  would  not    prevent;  Johmsto«. 
the  Court  from  dissolving  this  marriage,  though  the.    Farkkr. 
consequence  may  operate  with  great  severity  on  the. 
issue.  The  words  of  the  Act  of  Parliament  are  posi- 
tive and  peremptory,  and  the  Court  is  under  the 
necessity  of  enforcing  it  ;-^it  is  better  at  any  time 
to  stop  as  soon  as  possible,  lest  the  continuance 
should  involve  the  interest  of  a  greater  number  of 
persons,  for  there  is  no  time  fn  which  it  will  not 
affect  the  interests  of  parties :  the  length  of  coha-i 
bitation  however  forms  a  strong  call  on  the  cir- 
cumspection of  the  Court  to  see  that  the  evidence 
is  complete.     The  reason  why  it  has  not  been 
attempted  to  invalidate  this  marriage  before  does 
not  appear ;  there  may  have  been  a  cohabitation  up 
to  the  date  of  this  suit.  Of  the  history  of  the  parties 
I  know  nothing — possibly  there  may  be  reasons  to 
induce  a  desire  of  setting  aside  this  marriage:  but 
they  ought  to  be  strong  ones. 

The  evidence  should  be  full  and  conclusive.  The 
want  of  consent  is  admitted  to  be  fully  proved ;  the 
marriage  is  alsofuUy  proved  to  have  taken  placei  at 
the  time  stated,  t;t2.  June  19,  1796:  the  only  ques- 
tion is,  whether  the  party  at  that  time  was  of  suf- 
ficient age?  The  invalidity  must  arise  from  being 
under  the  age  of  twenty- one ; — ^there  is  evidence 
which  I  should  think  sufficient  in  an  ordinary  case. 
The  father,  mother,  and  aunt^  depose  to  the  birth 
of  the  child  ;  persons  pretty  far  advanced  in  life : 
and  though  the  memory  of  persons  at  that  time  of 
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JonnrtQfts 
Pabileb* 


life  is::4tib}ect  to  infirmity,  and  they  have  ten 
children,  the  history  tbey  \gjve  Js  distinct.  The 
husband  \  himself^  mk^n  be  obtained  his  licence, 
dtposed;thathe:waft  twenty-one  .years  of  age  and 
upwards.  >1  observe  hiia  spoken  of  by  bis  father 
as  a. youth,  .of  honoiurable  disposition  ;-  and  I  am, 
wiffio^  to  .Buppoae  that)  he  tods  this  oath  under  the 
idea  that  he  wa&.of  Jtbe  age  he  describes  himself  to: 
be^  '  There  is  likewise  annexed  to  the  libel  a  cer- 
tificate signed  by  the  father :  this  was  associated  to 
the  libel  for  a  great  length  of  time,  not  contra- 
dicted till  the  May  following,  and  .  then  begged  to 
be  withdraiwn^  on  account  of  a  mistake.  Thi^  ap- 
plication was.  not  allowed,  and  to  this,  moment  no 
explanation  has  been  given  why  1774  was  substi- 
tuted for  1775.  A  family  Bible  has  been  referred 
to.  I  will  not  say  in  all  cases  that  such  a  Bible 
should  be  produced,  when  1  see  the  mistakes,  the 
extreme  mistakes,  in  the  other  instrument. 

I  shall  not  immediately  proceed  to  sentence  ia 
this  case :  but  shall  expect  the  Bible  to  be  pro* 
duced,  properly  verified ;  and  the  mistake  of  the 
dates  to  be  fully  explained. 


Tho  Court  rescinded  the  oonclusion  of  the  cause 
to  admit  the  production  of  the  family  Bible. 


The  Court  pronounced  for  the  nullity. 
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HAYfes,  falsely  called  Waots,  t^.  Watts.  j.^^- 

Term, 


By  tellers  of  request  from  the  Commissary  Court 

at  Winchester. 


Judgment. 

Sir  John  Nicholl. 

This  is  a  suit  of  nulFity  of  marriage^  brought  pr^*^^ 
by  Mary  Hayes  against  John  Watts.  The  circum-  ""llf^J^L* 
stances  are  peculiar;  the  marriage  was  not  clan-  of  eighteen 
destinely  had :  but  it  is  admitted  that  the  woman 
was  a  minor,  and  married  with  the  consent  of  her 
mother,  who  was  supposed  at  the  time  to  be  a 
widow.    But  the  lather  in  fact  was  then  living,  and 
is  still  living  ;  and  he  only  could  legally  give  con- 
sent, without  which  the  marriage  is  null  and  void. 

Eighteen  years  after  the  solemnization  of  the 
marriage,  without  any  alleged  impropriety,  it  is 
sought  to  be  set  aside,  not  at  the  suit  of  the  hus- 
band, as  more  frequently  happens,  but  at  the  suit 
of  the  wife.  It  docs  not  appear  whether  there  is 
any  issue. 
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Hates 

V. 

Watts. 


Eight  witnesses  have  been  examined  on  the  libel^ 
and  they  leave  no  doubt.  The  father  has  been  ex- 
amined^ and  the  sister  of  the  wife.  The  entry  of 
the  baptism  was  in  1780 ;  the  father  was  then  a 
shipwrig^ht  at  Deptford^  and  the  daughter  was 
baptized  there; — in  1781^  the  father  went  to 
America^  leaving  his  wife  and  child  here  ;  he  re- 
turned to  England  in  1795^  and  soon  afterwards 
again  went  back  to  America.  During  his  first  ab- 
sence^ he  was  supposed  to  be  dead^  and  his  wife 
married  again.  It  is  clearly  proved  that  the  father 
never  heard  of  his  daughter's  marriage. 

The  marriage  took  place  May  29,  1820,  the 
woman  being  rather  under  twenty.  The  mother 
gave  her  consent— no  false  suggestions  or  fraud 
are  set  up :— but  the  want  of  the  consent  of  the 
father  is  proved;  and,  though  the  parties  did  intend 
to  contract  a  valid  marriage,  yet  either  of  them  has 
a  right  to  the  benefit  of  a  declaratory  sentence. — 
No  such  sentefice  is  necessary  :  but  it  is  a  matter 
of  convenience  to  the  parties,  that  it  should  be 
given  ;  and  it  is  a  duty  this  Court  owes  to  the  pub- 
lic to  declare  the  situation  of  the  parties. 
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SuLLiYAN  V,  Oldacre^  falsely  called  Sullivan.  iVrm 

«  June  Iff. 


■Aim 


An  appeal  fram  the  Consistory  Court  of  London. 


JLHIS  sail  was  instituted  by    the    Right    Ho-  Publicmti<m 
nourable  John  Sullivan^  for  the  purpose  of  an-  of  an  iiiesiii- 
nulling  a  marriage  which  had  been  solemnized  be-  ^^thesur-* 
tween  his  son  John  Augustus  Sullivan^  a  minor^  rooiher^i»* 
and    Maria,  daughter  of  Thomas  Oldacre,    the  wd*  ■«*»7 
hontsman  of  the  Berkley  hounds.     The  judge  of  father,h«kii» 
the  Consistory  Court  pronounced  for  the  validity 
of  the  marriage ;  and  the  cause  was  now  brought 
on  in  the  Court  of  Arches,  on  the  same  evidence 
with  which  it  had  been  instructed  in  the  Court 
below. 

It  appeared  that  John  Augustus  Sullivan  had 
been  left  by  his  father  at  his  seat  called  Riching^s 
Lodge,  in  Buckinghamshire,  to  pass  the  period  which 
was  to  elapse  between  his  quitting  Eton  school, 
and  his  admission  to  the  University  of  Oxford,  un- 
der the  care  and  superintendance  of  a  private  tutor. 
— During  this  interval,  the  young  man,  without  the 
knowledge  of  his  parents,  but  with  the  privity  to 
a  certain  extent  at  least  of  his  private  tutor,  culti- 
vated an  acquaintance  which  had  commenced  in 
the  preceding  hunting  season  with  Maria  Oldacre^ 
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Term. 


Sullivan 

V. 

Sullivan. 


who  resided  with  her  father  at  Gerrard's  Cross, 
which  in  the  course  of  a  few  months  led  to  the  mar- 
riage in  question.  The  marriage  took  place  inSt. 
Olave's  church  Jn  the  Borough  of  South  wark,  on  the 
l^th  of  July,  1816  ;  the  husband  being  then  rather 
more  than  three  months  under  the  age  of  eighteen, 
the  wife  being  within  three  months  of  twenty-one 
years  of  age. — ^None  of  the  relations  or  friends  of 
the  husband  were  present  at,  or  apprized  of  the  mar* 
riage  ;— at  the  time  of  the  solemnization  the  officiat- 
ing minister  questioned  the  parties  as  to  the  correct- 
ness of  the  proceeding ;  and  in  the  course  of  the 
ceremony  he  stopped  to  interrogate  them  whether 
they  were  both  of  age,  and  resident  within  St. 
Olave's  parish,  on  which  a  reply  was  instantly 
given  by  the  mother  of  Maria  CMdacre,  who  said, 
''  Every  thing  is  right ;  she  is  my  daughter,  and 
we  live  in  the  parish  in  Tooley-street.'*— It  ap- 
peared also  in  evidence  that  an  attempt  had  been 
made  to  get  the  banns ,  published  in  St.  Andrew's, 
Holborn,  which  did  not  succeed. 

The  grounds  on  which  the  validity  of  the  mar- 
riage was  impeached  were  set  forth  in  the  following* 
manner  in  the  eighth  article  of  the  libel : — ''  That 
the  said  Thomas  Oldacre,  and  Amelia  his  wife, 
used  various  means  to  effect  a  marriage,  without 
the  knowledge  of  the  party  proponent,  between 
the  said  John  Augustus  Sullivan,  and  their  said 
daughter.  That  the  said  John  Augustus  Sullivan 
being  prevailed  upon  by  the  artifices  and  misrepre- 
sentations of  the  said  Thomas  Oldacre,  otlierwise 
Oldaker,  and  Amelia  his  wife,  to  consent  to  such 
marriage ;  batins  of  marriage  were  published  in 
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the  parish  church  of  Saint  Olave^  Sovtlivrark,  in 
the  county  of  Surrey,  for  three  Sundays,  to  vtil, 
Sunday  the  thirtieth  day  of  June/ and  Sanday  the 
iielfenth;  and  Sunday  the  fourteenth  days  of  July; 
in  the  present  year,  1816,  between  hm;  the  said 
John  AugMtus  SultiTan,  and  the  aforesaijtl  Maria 
OMaci^,  othtHffse  Oldaker,  desct*fbing;'  them  re- 
apectively,  as  Johii  Augustus  Sullivati,'^  a  i^chetor, 
Bnd  Marta  Holmes  OMaker,  apinster,  bdth  <>f  the 
said  parish  of  Saint  Oliive,  South wark.  '  And 
the  party  proponent  ^AMh  alle^d  and  propound 
thalMaiia  Oldacre,  tWherwise  Ohlaker,  4he  party 
-cited  in  this  cause,  wa^'ftlsely  desci^rhed  in  the  said 
banns  of  marritfge  by  the  name  of  Maria  Holmes 
Oldacre  afosesaid.  That  the  said  name  of  Holsfies 
was  not  her  baptismal  name,  nor  her  name  ^of  re«- 
piite,  for  that  -she  was  not  baptized  by  sach  name 
of  Holmes,  nor  was  she  at  any  time  called  or 
known  by  such  name,  Tior  did  she  ever 'use  (he 
name  t^  Holmes  in  any  way  «4iWeVfer  :  but,  at  at! 
times  prior  to  her  pretended  marriage  with  the 
aaid  John  Augustus  Sullivan,  ^vas  kn^wn  and 
called  by  the  names  of  Maiy  or  Maria  Oldacre, 
otherwise  Oldaker  only,  and  by  no  4ther  name  or 
names ;  and  the  baid  name  of  Holmes  was  anduly 
used  fn  the  publication  of  th6  said  banns  of  mar- 
riage for  the  purpose  of  f mud,  deception,  afid  con- 
cealment, and  to  prevent  the  real  nanVes  and  coii'- 
dition,  and  situation  off  (fhe  parties  respectively, 
coming  to  the  knowledge  of  those  who  ^heard^the 
banns  published,  atid  of  the  siaid' Right  Honourable 
John  Sullivan,  and  others  in terestefd  (herein,  and 
likewise  to  conceal  tiie  same  from  the  prieet  or 
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SULLITAN 


To  this  it  was  replied  that  the  name  of  Holmes 
was  not  used  for  the  purposes  of  fraud,  but  from 
SuLLiTAN.   caution,  and  the  desire  of  having  the  banns  cor- 
rectly published ;  for  that  being  bom  before  the 
marriage  of  her  parents,  (which  she  was  proved  to 
have  been,)  and,  consequently,  illegitimate,   she 
had  taken  the  surname. of  her  mother,  as  well  as 
that  of  her  father,  to  prevent  the  possibility  of 
mistake  as  to  her  real  name.     The  charges  of  ar- 
tifice and    misrepresentation  were  denied  ; — and 
letters  were  produced  from  John  Augustus  Sullivan^ 
written  to  his  wife  subsequent  to  the   marriage, 
couched  in  the  language  of  ardent  affection  and  at- 
tachment. 

Sloddart,  Jenner^  and  Dodson,  in  support  of  the 
tnarriage. 

The  argument  must  be  reduced  to  a  dry  legal 
question  of  due  or  undue  publication  of  banns,  and 
this  is  confined  solely  to  the  name  of  the  woman  ; — 
if  concealment  had  been  intended,  and  from  the 
family  of  the  man,  the  probability  is, '  that  the  al- 
teration would  have  been  in  the  name  of  the  man. 

The  act  requires  the  publication  to  be  as  it  baft 
been  held  in  the  true  names uhere  there  was  a  pub- 
lication, and  by  the  true  names.  The  objection  is, 
that  another  was  added. — The  decided  cases  on  this 
subject  divide  themselves  into  three  classes,  viz. 

1.  Where  the  name  is  totally  different. 

2.  Where  part  of  a  name  is  omitted. 

3.  Where  part  of  a  name  is  inserted. 

Of  the  first  class  are  Early  v.  Stevens,  in  1785 ; 
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Copps  V.  FolIoD^  Longley  v.  Gordon^  Frankland  v. 
Nicholson^  Mather  v.  Ney^  Wakefield  v.  Mackay^ 
Wilson   V.   Brockley^   Mayhew  v.  Mayhew,  The 
King  V.  The  Inhabitants  of  Billinghnrst;  in  all 
these  there  was  a  total  difference  of  the  name,  and. 
they  cannot  be  made  to  apply.    In  the  second  class 
18  the  case  of  Ponget  v.  Tomkins,  where  the  omis- 
sion had  the  effect  of  a  total  alteration,  and  where 
there  were  strong  circumstances  of  fraud,  on  which 
the  case  was  determined. 

In  the  third  class  many  cases  have  been  argued  on 
theadmission  of  the  plea,  though  they  have  not  gone 
to  proof,  Heffer  v.  Heffer,  Tree  v.  Quin,  Dobbin 
V.  Corneck.  The  libels  were  admitted:  but  the 
Coari  reserved  its  determination  till  it  should  see 
what  of  fraud  was  proved.  In  Fellowes  v.  Stewart 
the  marriage  was  annulled  expressly  on  the  ground 
of  fraad— There  must  be  either  a  total  destruction 
of  notoriety,  so  that  persons  knowing  the  party 
would  not  recognize  her  at  all,  or  a  fraudulent  al- 
teration of  the  name. — Here  Maria  Holmes  Oldacre 
is  used  for  Maria  Oldacre  :  this  is.  not  an  addition 
which  would  conceal  the  party; — there  was  no 
ffaud  in  the  use  of  it,  and  a  reasonable  explanation 
is  given. — We  contend  that  the  publication  was 
good,  that  the.  true  name  was  used,  and  that  the 
addition  of  that  of  Holmes  is  sufficiently  accounted 
for. 

Swabey  and  PhiUimore,  contra. 

The  intent  of  publication  is  notoriety. — Here 
there  is  concealment,  which  under  the  circum- 
stances of  the  case  is  fraud :  they  resorted  first  to 
St.  Andrew's,  Holborn,  and  then  to  St.  Olave'a, 

VOL.  III.  E 


1810. 
TrinUy 

ACTfttm 


Sullivan 

V, 
SULLITAN. 


50 


<^mr  W^T^AVNiib  ^  Tfffe 


TrmUsf 
Term. 


SULLITAN 

V. 

Sullivan. 


Smilhwttrk,  in  neicfaer  6f  *Wkldi  f)Qt4sh^s  theiy  Wf- 
sided,  or  were  knoHvn  •;— ttris  tetott  to  drflfet^fitt  pti- 
rishes  hafs  been  heldifi  Vilrious  tafges^an  ingredfetft 
of  fraud,  as  in  MendovMcroft^.  Grege\ry,kvtil  Pongtet 
V.  Tomkins.  Add  to  this,  the  foke  amitversoff  the 
mother  at  the  tiitie  of  the  ittai<rifi^/tind  her  positive 
afisurance  to  theoffidating  mkir^t^tbat  the  pai'ties 
were  both  of  age,  and  resided  ^Hhin  hrs  pat4^  ; 
then  the  disparity  <ff  tige  and  -condttion  'lead  to  the 
same  conclusion.  The  case  -of  Pelldt^s  v.  StewaK 
applies  closely. 

in  Ponget  t?.  Tomkins  the  Gdilt44)eld<the  ttttem)ft 
to  procure  a  ^publication  <yf 'bilnns  Which  fatted,  ib 
be  the  strongest  evidence  of  afmiidulenlt  ^libUca- 
i\on.((t)    We  'Contend  that  >the  publitittion  was  not 
in  the  true  ntfme-;  that  frauduletvt  ciwtMistattces 
have  been  (proved ;  and  that  this  'is  preeisffly  the 
description  of  marnagie  which  4t  was  the  *objecft  6f 
the  act  to  prevent. 
Stoddan  und  JtnMfr  ^  ¥epfy. 
The  marriage  ^6t  has'f^ndered  banns  nfe^esniat^ 
which  ^were  part*df(tlve  i<egUkir  rtreHierhy.    *Po4n- 
validate  them  it-moM;  ^be  ^^heWn  that  (here  was  no 
publicalion,  such  M  'woiAd  have  'beeti  irr^gdhnr 
before.    4n  I^'^Hotiies  i^.-SteWaTt  'tfatere*was  fraud  hi 
the  very  assertion 'bf<the  Mmes*:  by  ^ihat  Ihe  m^ti 
endeavoured  to  impose  upMi  the  other  party,  anfl 
to  obtain  an  advantage  to  himself.     Where  there 
is  a  total  variation  of  the  name^  'it  is  not  necessary 
to  consider  fraud  ;  'fpr^there  is  then  no  publication 
of  banns :  it  is  only  ^here  a'Mttie  is  inserted  Ot* 
omitted  ttiaVfmud  can  be  examined  into.  In  Pdnget 

3  (a)  Vbl.  I.  p.  505, 
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V.  Tamkias  thert  iiras  an  omission^  and  fraud  ap- 
pfying  to  it :  the  name  of  Holmefl  was  not  used 
moit  coMpicuousIy.  The  evidence  of  residence  in 
aofoCher  parish  is  not  to  be  received.  As  to  the  ob- 
jectioR  that  4his  is  such  a  marriage  as  the  act  was 
iateiMled  to  prevent^  it  is  not  so.  The  act  was 
against  daadestine  marriages ;  no  marriage  can  be 
coDsidered  as  dendestine  where  there  is  a  publica- 
tioa  of  banns.  It  must  be  ahewn  that  this  is  not  a 
pflUication  before  the  question  can  be  so  argued ; 
Bor  can  the  conduct  of  the  mother  at  the  marriage 
afiectthe  vaKdjty  of  the  pubKoation  of  the  banns. 

Sib  Joum  Nicholl. 

TIhs  case  comes  in  the  form  of  an  appeal  from 

the  Consistory  Court  of  London^  where  it  was  a 

soit  of  anHity  of   marriage.      Both   parties  are 

Hiinora  r~*the  suit  is  brought  by  the  father  of  the 

yosuig  loan  as  his  guardian.    The  woman  at  first 

appeared  by  her  fisither  acting  as  her  guardian  : 

bet  she  has  ^in  the  course  of  the  proceedings  be- 

cprae  a  niajor,  and  ac(/9  ior '  herself.    The  usual 

piocMdings  wece  had  in  ti^e  Court  below.     A  libei 

INS  giv€ii  ;in,  and  twenty  witnesses  were  examined 

out ;  tlpis  was  answered  by  an  allegation  on  which 

sewn  witnesses  were  examined.     The  judge  pro*f 

aaonced  that  the  ^father  had  failed  in  the  proof  of 

his  libel,  and  dismissed  the  suit,  thereby  pronounc- 

iag'the  marxiage  Talid.   i  am  to  decide  the  case  on 

the  same  fects  which  were  brought  to  the  view  of 

the  Court  Jielow. 

'Vhe4lecision  of  e«rary  Court  of  competent  jurist 
dioliaafCames  withUa  presaroption  ia  itslavour; 
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^}9i      and  it  is  hardly  necessary  to  add  that  the  personal 
Term.      chaificter  of  the  judge  who  decided  this,  as  far  a» 


it  can  weigh,  gives  peculiar  weight  to  the  decision. 
But  it  is  the  duty  of  every  Court  to  form  its  own 


V. 


SuLLiYAN.  judgment  with  as  little  prepossession  as  possible ; 
if  I  see  reason  to  difier,  it  is  my  duty  to  reverse  . 
the  sentence  :— and,  in  that  case,  it  would  be  ne- 
cessary to  enter  fully  into  the  circumstances  of  fact 
and  law,  in  order  that  the  reasons  of  the  difference 
might  be  clearly  understood.  If,  on  the  other  hand^ 
on  mature  and  deliberate  consideration  of  the  ar- 
guments,  I  see  no  reason  to  differ;  then  it  is  not 
only  unnecessary,  but  there  are  peculiar  reasons  of 
delicacy,  why  I  should  not  enter  into  the  less  ma- 
terial circumstances,  but  should  confine  my  observa- 
tions to  the  real  point. 

On  the  faqts  of  the  case  there  is  no  conQicting 
evideince.  The  true  question  is  whether  the  banns 
were  unduly  published  :  that  is  the  only  point 
of  nullity  arising  out  of  the  proofs. 

The  citation  is  somewhat  complex : — it  is  to  art" 
swer  in  a  cause  of  nullity  by  reason  of  minority 
w[id.utidue  publication  of  banns.  In  a  marriage  by 
banns,  minority  has  nothing  to  do  in  the  citation,  as 
a  primary  and  direct  cause  of  nullity.  It  might  pro« 
perly  enough  have  found  its  place  in  the  libel,  as  a 
collateral  circumstance:  but  undue  publication  of 
banns  is  the  real  essence  of  the  suit. 

Again,  it  is  pleaded  that  Oldacre  and  his  wife  used 
arts  to  induce  the  marriage :  if  this  be  true,  it  is  no 
cause  of  nullity,  though  it  may  throw  light  on  the 
publication  of  banns.  Concealment  of  the  marriage 
by  the  parents  of  one  of  the  parties  from  the  parents 
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of  the  other  is  not  fraud.   The  law  lays  no  obliga- 
tion on  the  party  to  discover  it;  it  may  be  unseemly 
aikl  dishonourable; — it  may  give  a  character  to  the 
publication^  if  it  be  doubtful  vfhether  it  be  a  due  or 
undue  publication  :  but  it  goes  no  further ; — aver- 
ments of  artifices  and  misrepresentations  are  no 
ground  of  nullity^  if  the  banns  are  duly  published. 
This  Court  does  not  lay  it  down  that^  under  ho 
circumstances^    there   can    be    fraudulent  artifice 
which  may  make  a  marriage  void  :  but  it  must  be 
sach  as  to  take  away  consent^  so  that  the  party 
contracting  did  not  understand  the  contract.    If  he 
4id  contract^  and  is  capable  of  consent^  as  a  minor  of 
e'^hteen  is^  the  marriage  is  valid;  though  there  may 
be  some  contrivance  as  to  the  circumstances  ; — con- 
sent is  of  the  essence  of  marriage^  '^  canuensus  non 
concubiius  facit  matrimordum.**    In  the  libiel  it  is 
slated  that  he  was  prevailed  upon  to  consent ; — 
the  evidence  gives  no  countenance  to  the  allega- 
tion of  artifice  being  used  against  him.    The  court- 
ship was  carried  on  in  the  presence  of  his  tutor : 
the  young  man  was  active  himself  in  the  transac- 
tion^ and  ardent  in  his  addresses. 

The  real  merits  of  the  question  lie  then  in  what 

is  stated  in  the  latter  part  of  this  article  of  the  libeL 

It  is  pleaded  that  the  woman's  name  was  Maria 

Oldacre,  arid  that  she  is  falsely  described  in  the 

banns  as  Maria  Holmes  Oldacre^  which  was  i\ot 

her  name  by  baptism^  use^  or  otherwise ;  but  was 

nndoly  used  for  the  purpose  of  fraud  and  to  conceal 

her  real   name  from  the  persons  who  heard  them^ 

the  father  of  the  minor^  and  others. — If  such  was 

the  purpose  and  effect,  the  publication  was  undue^ 
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^»^      and   the   mftlria^e   is    void :— but  if   (he   iiaiHc 
T€tin.      <if  Holmes    was  used  not  for  the  parpose   mr 


with  the  efiett  stated^  theli  the  marriage  is  ▼&«- 
^^        ltd.    I   a^rfee  in    the   j^oint  of  laW   laid  ddwn, 
SoLUYA^.   that  fraud  muit  be  in  the  use  of  the  naihe :  other 
circumstances  may  bear  collaterally^  but  not  di^ 
lrectly>  upoii  this.    I  take  thili  to  be  the  r^ult  of 
all  the  cases.    Those  cases  were  fully  disctassed  iii 
argument,  and  I  shall  not  travel  through  them.    I 
shall  only  advert  to  that  of  FelloWes  Vi  Stf^wart^ 
Mrhich  I  perfectly  remember  was  decided  on  the 
ghMnd  that  the  ndmes  were  introduced  for  the 
purpose  of  deceiving  the  woman  lind  her  frieildi^ 
and  Uiat  it  was  calculated  to  effect  that  (iurpoafc. — 
It  is  proper^  therefore,  to  enquire  whether  the 
name  was  introduced  here  for  that  purpose,  and 
whether  it  prbduCed    that  effect  ;-^if  fraudulent 
concealment  was  the  pilrpose,  the  Court  "trould  iiH 
ler  the  cflbct.    So  if  the  mode  of  piiblicatidn  would 
produce  Concealment  and  diiiguisi,   a  fmttdulent 
purpose  #duld  necessarily  be  inferred.    But  if  the 
introductioli  of  the  name  of  Holmes  is  easily  ac- 
counted for  on  other  grounds ; — if  it  is  ncA  calcu- 
lated to  effect  that  purpose ;— if  all  the  ends  of  ptib- 
lication  would  be  as  well  answered  with  that  name 
M  ^ithoat  it  ^'-^if  the  use  of  it  is  fully  expfoiaed, 
and  it  appears  to  have  been  ttsed  ex  abnndu(kH 
4H(utdA,  it  is  impossible  in  my  judgment  to  decide 
that  this  is  such  avf  undue  publication  as  to  render 
tbe  marriage  invalid.    The  presumption  of  kW  ia 
in  fltVotar  of  marriage  ;~a  marriage  defatto  Was  for- 
«ialYy  Miemnized  itt  the  face  of  Ihechurch^aAetpub- 
liieation  of  bauM^  mA  ww  foUowed  by  tDoiiabitetion. 
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Before  tjbe  row?i;i»^e  act  thi;3i  was  uuq^^siiooablji  a 
5WA  Wftrrw^^    P^rtififii  ^ctijally  jowei  V?gs«|hter      "xvif^ 
«jre  not.  ligljitl^  to  \)e  pat  asunder.    Tb^  iBa,ri;i9ge 
DPay  l*^.  of  gre^t  dijsp^rlty^  and  the  cpBnectio.a:  ^o    ''"'c] 
tl?  IpiiQ^ntf d ;  yet,    in  o^taxctl  j,U8ticej,  it;  is,  ^\sp  to    5vw^f^' 
b^.  r9q;t9mbere.4  Ib^t  if  ^^  were  annulled;,  theyoupj^ 
^QWA  MTQuld  ^nflfe^  y[r9y;^r9We  ipjury  ;  bc^?e  the 
IIWi(iiiai  tl^tj^  setn^r  fr^umUuK  prQ,  matrimon^io, 
^Iff^T^t  QiU(ri9g[e  is  ^oleiQni;(eil  with,  rel/giojas  ce- 
jem^Pi^.    7be.  mdf i:ia{;;e  act  gives  iifi,  directioo^  s^ 
to  tJt^e  iQ(>i|.9  oC  pi^ttliahiqg  Ipianns ;  it  requires  no^- 
tice* — kvii,  dpe^  not.  ^xpr^asljf  say  tjtiat  ^be  mv- 
ria^  abaU  t^?.  VPVi  (f  (b^.  ^fong  i^ianies  are  u^^. 
But  courts  of  law  Ivs^v^  vf  ry  p];operIy  ^f  Id  tb^t 
lU^  l^ry  qature  Q(f  l^anu^  find  the  o)>iect  o^  pub- 
}ic«liQ9^  rf (j^oife  iift^  nc^ff es  ^o  b^  qsed,   ^bi?h 
flfcpH  UiT»  ^ffeft  te  ttifin.    It  is  laid  dfiy^i^,  tb^r^ 
fwc^  tt»ll<l  b^WPs  WVat  fe?  8o  (!pjr  ^^  the  tr«e  namp  «s 
to^igl^^^  Vb^  P^f^n  ;wUf^  i^  ^l>qul  \o  \i^  married. 
^pfOStiil)^  tiifye  is  ^  ctiflSpvUy  ip  deterinipipg  wl^t 
i?  tU?  trfte  wawe,    Tl»e  c^?igin?l  n^nies  pje  ^me- 
Hm^  4r<W^tU  «vn4  iherp  n^y   bp  doubts  as  to 

ibi^n)  \wt  (b^  ^  P^t  (^  B^^^n't  ^^^*  Here 
IAp  (rttS  DViWH  4^^  4^^  >'~^i^  ^^  P^^  ^  ^¥^  of  the 
fqiiUfiyiQn  pf  \\^  true  name.  Three  n^mes  nre  u^ed. 
Mf^ift  is  (N  ^anie  of  baptism^ — Qldacre  is  the 
Wim«{  fif  repule  ;  fti)(l  thpre  pan  bje  little  doul^t  th^ 
it  i|  l^e  trp^  ORm«^  The  ii^ine  of  Holmes  is  in- 
l^fpqsi^d  ^rt^tbi^  fffgy  hi?  a  fra^^Hlpnt.  interposition, 
aR4  90  4is§viflp  tlje  parties  ^9  tp  #feat  the  ob- 
ififti  of  publication,  an  was  \hp  ca§e  in  Fpllowe^  v. 
SUgjyart.  It  copips  thep  to  tbjs ;  wb/efjier  Holmes 
could  have  that  effect.     If  Holmes  wg^^  ^ddpf}  tp 
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that  of  Oldacre^  there  might  possibly  have  been 
some  mistake  as  to  the  identity.  But  a  third  inter-* 
mediate  name  is  so  frequently  dormant^  and  drop- 
ped^ that  even  her  former  lover^  if  he  had  heard 
this  publication^  would  have  known  it  to  have 
been  intended  for  her.  The  object  however  was 
not  to  disguise  it  from  her  friends: — ^but  how  any 
connection  of  Mr.  Sullivan's  could  have  been  im- 
posed upon  by  hearing  these  banns  it  is  difficult  to 
imagine^ — for  his  name  was  rightly  published.  If 
there  had  been  an  omission  of  his  second  name 
Augustus^  and  the  banns  had  been  published  for 
John  Sullivan^  and  not  John  Augustus  Sullivan^  it 
might  have  concealed  his  identity. 

On  these  grounds  I  am  of  opinion  that  the  in- 
terposition of  the  name  of  Holmes  is  not  calculated 
to  conceal  the  identity  of  the  woman.  I  think  it  was 
not  introduced  for  that  purpose^  and  could  not 
have  produced  that  effect.  Still  the  Court  might 
require  the  introduction  of  that  name  to  be  ac- 
counted for ;  explanation  on  this  point  is  satisfac- 
torily given.  It  appears  that  the  woman  was  born 
before  the  marriage  of  her  father  and  mother  ;— 
that  they  married  soon  after  her  birth  ; — that  she 
was  called  by  the  father's  name^  and  her  illegi- 
timacy was  known  but  to  few.  It  is  not  ttn  un- 
common^ though  it  is  an  erroneous  opinion^  that 
the  name  of  the  mother  is  the  only  true  name  for 
an  illegitimate  child.  The  name  of  Holmes  was 
used  for  caution — not  to  evade  the  la w^  but  to  make 
sure  of  using  the  true  name.  These  facts  satis- 
factorily explain  the  purpose  for  which  the  name 
was  introduced. 
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On  the  whole  view  of  the  case  I  think  the  name 
used  was  not  calculated  to  disguise  the  marriage^ 
nor  intended  to  conceal  it^  and  that  the  banns  were 
not  unduly  published.  In  this  view  of  the  case* 
the  other  circumstances  are  not  material.  The 
Court  is  expressly  forbidden  to  inquire  into  the  re- 
sidence of  the  parties  by  the  act  I  am  not  willing 
to  enter  into  the  consideration  of .  other  circum- 
stances which  cannot  answer  any  good  end ; — ^they 
may  be  properly  left  to  the  good  sense  of  the  par- 
ties. I  shall  best  discharge  my  duty^  after  the  full 
examination  this  case  has  met  with  here  and  else- 
where^ by  proceeding  without  further  remarks  to 
affirm  the  sentence  of  the  Court  below. 
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A  ciaadestiae  j/HIS  suit  was  instituted  by  t^dy  Herbert  T^.  Lord 
flj^^        Herbert  for  the  restitution  of  conjugal  rights. 
Sll1iSl?«i       The  libel  consisted  of  eighteen  articles ;  and 
woman,  cdo-  pleaded  in  substance — 

Sidlr,  and         1.  That  Lord  Herbert^  a  bachelor^  and  9ged  up* 
lawso/that    wards    of  twenty-one  years^    while   resident    at 
helltolbe      PalCTTOO^  in  Sicily,  in  the  months  of  June,  July, 
?^*tanlL  "*    ^^^  August,  1814,  paid  his  addresses  to  Lady  Her- 
bert,, then  the  widow  of  the  prince  of  Butera,  aged 
upwards  of  twenty-one  years,  and  that  they  mutually 
agreed  to  marry  each  other ;  and  that  Lord  Herbert, 
on  the  17th  of  August,  1814,  wrote  a  promise  of 
marriage,  and  delivered  it  to  Lady  Herbert. 

2.  Exhibited  the  promise  of  marriage. 

3.  That,  in  pursuance  of  such  contract,  the  par- 
ties  on  the  17th  of  August,  1814,  were  married  ac- 
cording to  the  rites  of  the  Holy  Roman  Catholic 
church,'  in  the  palace  of  Butera,  in  Palermo,  by  a 
priest  of  the  parish  of  St.  Nicholas,  of  Kalsa,  in 
Palermo;  and  that  in  the  presence  of  the  said  priest 


cMnsTOity  Mtnrr  or  vmimn.  M 
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liify  ezptiested  Ibeir  ewn  fkM  accvtxi  mkI  colnnt       t^tt* 
for  be  itarricd ;  snd  tbe  prksst  pfdDdiiiiced  tbom  to      j^tm; 
fai  kwfol  hoiband  attd  wife  in  tbe  {nraeiice  of 
Michael  Fardelli  and  Franceaco  (Hnoaito>  wbo  at^ 
tMtod  tbt  Miiiiie.  Hiaaisft 

4.  Exhibited  the  cerUiicate  of  tbe  pftett  of  the 
oeMlrtation  of  the  marriage^ 

i.  That  the  parish  ptiesi  gavo  notice  to  the 
MchietliiGopal  Court  at  Palenao  of  the  celebntioa 
of  Um  marriage^  and  that  •ach  notice  lemaios  in 
iIm  re<x>rds  of  the  Goort. 

6.  Elthibitad  a  copy  of  tha  registration  of  tha 
marriiga,  and  tba  Identity  of  the  parties. 

7.  Tba  coftsamination  of  the  marriage ;  and  tha 
cohabitation  of  the  parties  as  man  and  wife,  for  w^ 
irtral  dayi  in  Augaat,  1614. 

a  That  by  tba  kvrs  of  Sicily^  and  by  the  decree 
^Iha  OMindl  of  Trtnt,  A.  D.  1963,  which  is  ta^ 
taitad  and  obeyed  as  few  at  Pakrnio,  and  throngh* 
not  aH  Sicily^  ckndettine  Biarriages  are  held  to 
bt  good  and  valid  {  and  It  is  enacted  that  the  mn» 
tiid  and  firae  will  of  the  parties  contracting  mar^ 
Viage^  expressed  in  the  presence  of  the  priest  of 
the  pariah  in  which  <me  of  the  parties  resides,  and 
in  ttie  presence  of  two  witnesses,  is  suflb^ient  la 
ttmstitate  the  indissoluble  bond  of  matrimony ; — 
nnd  ^t  a  man  and  woman  thus  married  are  held 
to  be  legally  united  in  wedlock ;  and  that  this  is 
%eli  htiowft  Ui  the  jadges,  advocates^  and  lawyers, 
)praoiising  in  the  Courts  of  Law,  at  Palermo,  or 
oilier  phces  in  tbe  island  and  kingdom  of  Sicily 
%ir  the  greatest  r«pa«aUon  for  their  skill  and  know^ 
ledge  in  the  laws  of  that  country  ;  and  it  is  in 
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6tricC  conformity  with  the^exposition  of.  the.  law  of 
inarriages  in  that  kingdom  as  laid  down  in  the  writ- 
ings of  authors  of  the  greatest  eminence  and  au- 
thority on  the  subject. 

9t  •  That  several  ordinances  promulgated  in  the 
kingdom  of  Sicily,  affix  a  civil  punishment  on  per- 
sons contracting  clandestine  marriages  ;  and  ren- 
der the  husband^  if  of  noble  birth^  liable  tojmpri- 
flonment  for  five  years  in  a  fortress^  and  the  wife 
for  the  same  .number  of  years  in  a  convent: — but 
these  ordinances  are  never  enforced  but  at  the  suit 
of  the  parents,  or  guardians  of  parties  clandestinely 
married ;  and  it  is  the  general  usage  of  the  king^  at 
the.  petition  of  the  parties^  to  remit  the  execution  of 
the  law. 

10.  That  Lord  and  Lady  Herbert  having  mutually 
^greed^,  and  freely  expre89ed  their  consent  to  be 

ijiarried^  .and. having  been,  pronounced  to  be  hus- 
bund  and  wife  by  the  priest  of  the  parish  in  which 
they  resided^  in  the  presence  of  two  witnesses ; — 
are  lawful  husband  and  wife  according  to  the  laws 
of  Sicily^  and  are  so  known  to  be  by  the  advo- 
cates, and  others  professing  the  law  in  Sicily^  and 
jthat  this  is  in  strict  conformity  with  the  law  of 
inarriages  in  that  kingdom. 

11.  Thc^  Earl  Pembroke^  the  father  of  Lord 
Herbert^  arriving  in  Sicily  shortly  after  the  cele- 
bration of  the  marriage^  presented  a  petition  to  the 
king  praying. the  enforcement  of  the  law  against 
clandestine  marriages ;  and  that  by  the  decree  of 
the  courts  Ijord  Herbert  was  on  the  21st  of  Aug. 
forcibly  separated  from  his  wife^  and  imprisoned  in 
the  fortress  of  Caslleroare^  where  he  remained  till 
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the  15th  of  November  following,  when  he  made      J.^^^- 

®  Easier 

his  escape^  and  embarked  for  Genoa; — and  that      Term. 
Lady  Herbert  was  at  the  same  time  imprisoned  int 
the  conyent  of  Stimati. 

12.  That  during  Lord  Herbert's  imprisonment^    Herbert^ 
he  addressed  letters  to  Lady  Herbert^  in  which  he 

called  her  his  wife^  and  expressed  the  highest  love 
and  affection  for  her^  and  fully  recognized  the  va- 
lidity of  his  marriage. 

13.  Exhibited  one  of  these  letters. 

14.  That  after  the  escape  of  Lord  Herbert, 
Lady  Herbert  petitioned  the  Court  for  her  releaser 
and  in  the  month  of  January,  1815,  the  prayer  of 
her  petition  was  granted,  and  she  then  went  and 
resided  for  a  short  time  with  her  sister,  the  Duchess 
of  San  Giovanni,  at  Naples  ;  and  afterwards  pro- 
ceeded with  her  brother  (the  Duke  Laurino  de 
Spinelli,)  to  this  count)*y,  where  she  arrived  in 
March  last.  . 

15.  That,  notwithstanding  the  marriage,  Lord> 
Hefbert  1ms  wholly  withdrawn  himself  from  her. 
society. 

16  and  17.  Pleaded  the  jurisdiction  of  the  Court. 

18.  Prayed  that  the  validity  of  the  marriage 
might  be  pronounced  for  ;  and  Lord  Herbert  might 
be  compelled  to  take  his  wife  home,  and  treat  her 
with  conjugal  affection,  and  condemned  in  the 
costs  of  the  suit. 

In  support  of  this  libel  forty-eight  witnesses 
were  examined,  who  fully  proved  the  allegations 
it  contained. 

PhiUitnore  and  Luahinglon,  in  support  of  the 
marriage. 
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w^^  JtmM  and  Mw^hn/,  4SMtrJi, 

7^  Argued  ihfA  «f  the  «kiniiei|ifii  Imt  of  Sicily  baring 

aitbonzed  »  reparation  for  fife  years^  it  was  impose 
sible  for  the  Courts  of  this  mmtiry  to  dtcree  a 
senteace  of  reslititioB  #f  orajugal  righto  till  that 
period  iiad  elapsed. 

8m  WixxiAn  Soon. 

This  is  a  proceeding  for  the  institution  of  fon*^ 
jugal  rights^  brouglht  by  the  Dowager  Princess  of 
Batera^  in  Bieily^  egainst  Lord  Hert^ert.  The  par- 
taea  mtm  of  nsMe  hirth^  and  of  debated  stalSoii  ki 
their  respective  cooatives.  They  were  i)otb  ef  ago 
at  -Ihe  tine  of  the  cmrriage  ;««*^1here  was  no  imcoa-* 
groity  froin  dispanty  of  condition  or  gross  m- 
eqowlfty  of  age.  I^i^  both  appear  persooallyjandi 
not  by  thieir  guardian. 

Itoppears  that  Lord  Hmb^rt  was  in  SicSy  in 
1814^  and  introduced  into  the  family  of  the  Piinoe 
of  fiotenti  the  husband  of  this  lady ;  whose  house 
warn  nuMh  fiReqoented  hy  the  English  nohility^  /who 
were  received  there  with  great  kindness  and  'hos- 
pilsfKty.  ^  The  prince  cff  Butera  died  in  June  1814 

■witien  the  princess^  being  a  widow,  recdved 
attentions  from  Lord  Herbert  in  a  moiie  marked 
and  visible  manner.  Her  sister  Ibe  Duchess  4if  San 
Giovanni^  speslks  to  receiving  Lord  jHierbert  irt 
her  house^  who  had  been  before  inirodaeed  to 
her  by  the  Princess  of  Butera,  and  to  ,his  open- 
ing* 'his  arms  and  4e|IiQg  her  thM  he  was  en- 
titled  to  embrace  her,  as  he  was  going  to  marry 
hor  sister.  A  centract  p(  marriage  was  executed 
by  him,    which  has  been  exhibited  ;->-4pme  of 
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hM'  iVienifc  tfppnr  to  hate  %tften6)ndl  ilmilits  n      i^: 

to  the  propriety  of  the  marriage^  Tn  tafkmg  wilfti       TVnn. 
h«ff,  wtH  tmrfeayt>uring  to  dissuade  lier  from  it,  ^B 
not  'snlt^te  :  to  tfhbm  die  rtpIreA  that  thrt  ym  u 
qiiMthm  !br  lieirself  to  detide  ;  (htrt  ^faB  %ad  ^  Tight 
to  ftetwrmtne.ifbr tretsctf.    Lord  HeAert  *  rotrtimnftd 
in  iiit^aty  vith  her,  vtid  comttivmcateA  to  the 
fristifts  <if  hw 'family  his  hiteirtioTi  of  tnarryingliiT. 
TbeHrA  ot  marriage  toc/k  {Aace  on  the  TTAi  t/T 
Airgirdt'j— ^itcertfltitily  wasnot  conrformalile  to  the 
i^lar  oermiomeB  t>f  that  txmntry^  -hi  y^i!h,  as  in 
moA  othvr  CDonnMrieft  iff  Eun^e^   vtAemm  cere- 
iMftiiM  lai^itppDSiited.    ^Ttfi  '^ariffti  'prieA  ifras  sent 
fiir  *(lt  'spp^aTsthat  heiras  Bn  emmeht  person  m 
that  icmmtry) ;  tw^  "servants  of  tire  family-wefe 
pfeseiit ;  vndln  their  presence  liordund  Lady  Her- 
bat  t^ingliold  df  eadh  dthei^  tranlh  tfleclareft 
(hnflfSiJIfealD  VemanwidiiAfe.  'This  is  imA  to  %ie 
mfsdteimi:  bitt  dll the'sdlemiifties whh^h ranietttenfl' 
sh  ansolemn  marriag;e  were  bbsenrefl.    Itwasfcfl- 
lowed  liy 'fhe  re|fistn(tion  6f  f he  marriage  : -and* 
adMtrg*vas  left  imttbne  whidi  the  wittrreof  the 
act  would  admit,  by  which  the  Fact  of  marriage 
cottU  be  established. 

XbeiAM>ts  bMQgao  proved^  the  Msly  queation  is 
fespailifljg  ^4lie  ^wlidityiof  Mch  n  tmarraig^,  •  ^hc 
ther-it'be  ^raRd-wccordhig  to  the  law  of  Srcffy,— ft 
being' an  established  principle  (hat  evei^^marriage 
roust  be  tried  according  io  the  law  of  the  conntcy 
ia  which ?ittook  place  t-^tbis^is-Accordingto  the,^^ 
gmfHum::  ^mhukeiftr  :the  negolations  imay  ^he,  mt^ 
esfAksg  tb  -which  the  marriage  has  *been  iiad,  if 
thi^y  are  what  the  canonical  law  of  the  foreign 
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country  supports^  the  canonical  law  of  this  coun-* 
try  must  enforce  it. 

In  proof  of  this  witnesses  have  been  examined, 
for  foreign  law  must  be  established  by  professors 
of  law  of  the  country  ; — the  law  must  be  produced, 
and  it  must  be  shewn  to  be  the  existing  law  of  the 
country,  (a)  It  is  alleged  that  the  decree  of  the  (6) 
iC!ounc|l  of  Trent  is  the  law  of  (c)  Sicily,  by  which 
•  the  presence  of  the  parish  priest  and  two  witnesses 
are  made  requisite  to  the  validity  of  a  marriage  ; 
but  by  which  clandestine  marriages,  though  illicit 
are  notwithstanding  valid  and  indissoluble.  Four 
professors  of  the  law  experienced  in  the  canonical 
jurisprudence  of  their  country  have  been  exa-* 
mined,  and  they  express  strongly  their  opinion  as 
to  the  law. — ^The  facts  are  too  clear  to  be  re- 
sisted :  a  communication  took  place  between  the 
parties  by  letters  from  each  other ;  they  corresponded 
as  husband  and  wife ;  there  is  a  letter  from  Lord 
Herbert  in  evidence,  couched  in  the  warmest  and 
most  passionate  terms  of  conjugal  affection ;  co-* 

(a)  The  Decrees  of  the  Coancil  of  Trent  were  receijed  and 
adopted  in  Sicily  by  an  ordinance  of  Philip  II. 

(fi)  Sess.  24.  c.  1. 

(c)  The  Council  of  Trent  distinctly  recognizes  the  yalidity 
of  clandestine  marriages.  Tametsidnbitandam  non  est  clan- 
destina  matrimonia,  libero  contrahentinm  consehsu  facta,  rata 
et  f  era  esse  matrimonia,  quamdin  ea  ecclesia  irrita  non  fedt; 
et  proinde  jure  damnandi  snnt  illi,  ut  eos  sancta  synodns 
anathemate  daronat,  qui  ea  vera  et  rata  esse  negant ;  qnique 
falsd  affirmant,  matrimonia,  i  filiis  familias  sine  consensu  pa- 
rentum  contracta,  irrita  esse  et  parentes  ea  'rata  yel  irrita  fa-  - 
cere  posse :  nihiloroinus  sancta  Dei  ecclesia  ex  Jnsttssimis  causfs 
Ilia  semper  detestata  est  atque  prohibuit.  Can.  et  Dec.  Com^ 
Trid.  Sess.  24k  c.  1.  8 
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hftbifation  had  taken  place  afterwards  till  the  2Sd 
f>f  August 

There  is^  it  seems,  a  municipal  and  criminal  law 
in  Sicily  which  looks  with  a  jealous  eye  on  mar- 
riages of  this  nature  ;-^it  subjects  the  parties  to 
imprisonment^  the  husband  in  a  fortress,  the  wife 
in  a  convent.  The  seclusion  of  the  parties  from 
each  other  is  a  consequence  of  this  :  but  its  imme- 
diate operation  is  imprisonment ;  the  law  does  not 
look  to  a  separation  a  met^sa  et  toro. 

This  law  has  been  dormant  in  its  execution, 
and  I  suppose  is  seldom  resorted  to :  but  it  has 
been  enforced  on  the  present  occasion  on  the  ap* 
plication  of  the  Earl  of  Pembroke,  the  father  of 
Lord  Herbert,  who  was  much  dissatisfied  with  the 
marriage.  Lord  Herbert  escaped  from  the  for- 
tress^ and  Lady  Herbert  was  afterwards  released 
from  the  convent  on  giving  bail  to  appear  if  called 
upon.*'  She  has  not  been  called  upon,  and  the  pe« 
riod  for  which  the  bail  was  given  has  almost  ex- 
pired. 

Under  these  circumstances  the  Court  is  called 
upon  by  the  counsel  for  Lord  Herbert  not  to  pro- 
noance  the  ordinary  sentence  of  the  law,  but  to 
pronounce  that  the  sentence  for  restitution  of  con* 
JDgal  rights  shall  not  take  place  but  from  a  distant 
dsy ;  on  the  ground  of  this  municipal  law  of  Sicily^ 
which  would  enforce  a  separation  for  five  years, 
lam  called  upon  to  inflict  a  penalty  by  the  criminal 
law  of  this  country. 

It  is  admitted  that  there  is  no  precedent  for  this, 
nor  is  there  any  principle  on  which  it  can  be  con- 
tended that  this  Court  should  form  a  principle  of 
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crimintl  law  from  a  foreign  country,  and  import  It 
with  its  own  jurisprudence.  At  whose  suit  too  is 
this  to  be  done  ?  At  the  suit  of  the  husband,  who 
is  equally  involved  with  the  wife  in  the  offence,  and 
who,  by  his  counsel,  now  prays  that  h\%  wife,  ia 
virtue  of  this  law,  may  be  debarred  from  his  co* 
habitation.  I  should  undertake  a  task,  to  whieh  I 
am  in  no  degree  competent  in  point  of  jurisdiction, 
at  the  suit  of  B,partieepB  critninis  to  put  in  force 
a  law  almost  in  oblivion  in  Sicily.  And  it  is  totally 
out  of  the  question  in  this  case>  if  I  were  possessed 
of  such  authority  ;  for  the  time  is  almost  eieqised. 

I  have  no  doubt  on  the  evidence  that  the  lady  ii 
the  lawful  wife  of  Lord  Herbert^  and  that  be  is 
bound  to  receive  her  in  that  character ;  and  I  direct 
that  he  shall  take  her  homf^  and  treat  her  with  eon- 
jogal  affection,  and  that  he  shall  ceMify  to  this 
Court,  by  the  first  day  of  Michaelmas  Term,  thai 
he  has  complied  with  this  reqaisition  of  the  Court. 


Costs  given  against  Lord  Herbert. 
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He  Office  0/  the  Jitdge  promoted  hu  WiUion  v.     J^io. 

Jufy  10. 


t»W**M*l 


On  tbe  8tii  of  May,  1819,  The  Reverend  Harry  J^J^^'^ 
AiitoirlVil8dn,t>.D.,Rectorof St.Mary^Aldermary,  to  presidoat 
in  tbe  City  of  London,  cited  Alexander  M'Math,  one  hb  pw^ion- 
of  his  pftrishioners^  to  appear  in  this  Conrt,  and  ^teUisM?' 
to  answer  to  certain  articles  to  be  exhibited  against 
him  for  interrupting  him  (the  said  Reverend  Doc- 
tor Wilson)  when  he  had  taken  the  chair  as  presi* 
dent  of  a  vestry  meeting,  held  in  the  vestry  room 
of  the  parish  of  St.  Mary,  Aldermary,  and  pre* 
venting  him  from  exercising  the  office  of  chair- 
man or  president  of  the  said  vestry  meeting,  and 
dispossessing  him  thereof.    Oh  the  16th  of  Jane 
an  appearance  was  given  for  M*Math,  and  the  ar- 
ticles were  now  exhibited. 

The  third  article  which  set  forth  the  charge 
viras  as  follows : 

'^  Also  we  article  and  object  to  you  the  said 
''  Alexander  M^Math,  That  at  a  ve&try  held 
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for  Ihc  parish  of  Saint  Mary,  Aldermary,  Lmr- 
don,  aforesaid  in  the  vestry  room  of  the  said 
parish,  which  is  within,  and  part  of,  the  pa- 
rish church  of  Saint  Maiy,  Aldermary,  afore- 
said,  on  Tuesday,  the  loth  day  of  March, 
now  last  past,  in  the  present  year  of  our 
Lord,  1819,  the  said  Reverend  Harry  Bris- 
tow  Wilson,  Doctor  in  Divinity,  the  pro- 
moter of  our  office  in  this  cause,  Nathaniel 
Anger,  one  of  the  then  churchwardens, 
John  Hamman,  John  Custance,  William 
Grave,  Thomas  Chandler,  and  you  the  said 
Alexander  M'Math,  and  several  other  of  the 
parishioners  and  inhabitants  of  the  said  parish 
being  then  present,  you  the  said  Alexander 
M'Math,  neither  regiarding  the  sacrednesi 
of  the  place  nor  the  respect  due  to  the  per- 
son and  function  of  the  said  Reverend  Harry 
Brislow  Wilson,  Doctor  in  Divinity,  the 
Rector  of  the  said  parish,  as  aforesaid,  did 
interrupt  him,  the  said  Reverend  Harry 
Bristow  Wilson  when  he  had  taken  the 
chair  as  president  of  the  said  vestry  meeting, 
prevent  him  from  exercising  the  said  of- 
fice of  chairman  or  president  of  the  said 
vestry  meeting,  and  dispossess  him  thereof 
in  the  indecent  and  unbecoming  manner  fol- 
lowing, to  wit.  That  the  said  vestry  meeting 
having  been  held,  pursuant  to  notice  duly 
given  in  the  said  church,  on  the  Sunday 
preceding,  the  said  Reverend  Harry  Bris- 
tow Wilson  attended,  the  same  as  had  been 
his  constant  practice,  from  the  time  of  his 
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becoming;  rector  of  the  said  parish  as  afore-    .  ^^}?' 
'Said  ;  and  at  the  appointed  and  usual  hour       Term. 


^'  took  the  chair  at  the  norlh  end  of  the  table 
in  the  said  vestry  room^  'being  the  chairman 
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*'  or  president's  usual  and  accustomed  seat.  M*Matiu 
**'  That  William  Grove,  one  of  the  parishion- 
*'  ers  present  as  aforesaid,  said,  '  1  move  Mr. 
*' IMT'Math  do  take  the  chair/  That  you  the  said 
Alexander  M^Math  thereupon  took  your 
station  at  the  opposite  end  of  the  said  table, 
andassmmed  the  right  of  acting  there  as 
*^  chairman  or  president  of  the  said  meeting. 
^'  That  the  same  being  objected  to  by  the  said 
Reverend  Harry  Bristow  Wilson,  and  in- 
sisted upon  by  you  the  said  Alexander 
M'Malh,  much  altercation  thereupon  en- 
''seed,  in  the  course  of  which  the  said  Tho- 
*'  mas  Chandler  said,  *  I  see  no  use  in  so 
*^  much  talking,  it  would  be  better  to  turn  the 

*■  •  •  ■        *  .  - 

"rector  out  of  the  chair  ;*  or  said,  ^  I  pro- 
''pose  turning  the  rector  out  of  the  chair,' 
or  to  tfaat,  or  the  like  effect.  That  the  said 
Reverend  Harry  Bristow  Wilson,  with  a 
view  to  put  an  end  to  such  controversy,  de-' 
*'  sired  the  minutes  of  the  last  vestry  meeting 
to  be  read  by  the  vestry  clerk,  where- 
upon the  vestry  clerk,  or  a  person  officiating 
for  him,  quitting  his  customary  place  by  the 
"  side  of  the  rector,  went  and  read  the  said 
''  minutes  by  the  side  of  you  the  said  Alex- 
"ander  M'Math;  and,  the  reading  being 
finished,  you  the  said  Alexander  jVrMath 
interrupted  the  said  Reverend'  Harry  Bris- 
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isiiD.  ''  tow  Wilson  when  be  was  proceeding  (o  put 

2^f  ''  the  question  that  the  said  minutes  be  con- 

"^^^"^^^v^  •*'  firmed^and  insisted  upon  putting  the  question 

WU4PN  fr  yourself,  which  yon  did  ;  and  thereupon  the 

Id^M^ip.  ''  said  Reverend  Harry  Brjstow  Wilson,  find- 

''  log  himself  completely  dispossessed  of  the . 
''  chair  to  avoid  further  contention  retired  from 
^'  the  room^  whereby  you,  the  said  Alexander 
*'  M'Math,  ousted  the  said  Reverend  Harry 
'^  Bri^tow  Wilspn  of  the  office  of  firman  or 
"  president  of  the  said  vestry  flieetiog  in  ma- 
''  nifest  violation  of  the  laws  and  pomtitutions 
''  ecclesiastical  of  this  realm,  and  of  what  is 
''  fitting  and  right  to  be  observed«apd  in  fact  is 
''  observed  in  and  throughout  the  whole  realm, 
'*  touching  and  concerning  the  premises,  and 
'^  to  the  evil  example  of  others/' 
Adams  in  opposition  to  the  admission  qf  the  ar* 
iklfs. 

There  19  no  charge  that  the  party  proceeded  against 
acted  in  an  intemperate  manner:  theris  wa#  nothing 
of  altercation  in  liis  conduct ;  he  only  acted  in  con- 
sequence of  the  vote  of  the  vestry  meeiifig  that  he 
should  be  chairman.  The  eharge  is  4hat  the  rec- 
.tor  was  dispossessed  of  the  ehair  in  manifest  vioh- 
tion  of  the  Ecclesiastical  Laws  and  Cdkistjtution  of 
this  realm.  Nothing  particular  is  stated  asto  the 
husiness  for  which  the  vestry  was  held  :  the  ques- 
tion, therefore,  is  raised  generally  with  respect  to 
all  vestries  ; — ^It  is  not  put  on  the  grouqd  of  cour- 
tesy or  pnopriety,  but  claimed  as  a  right;  it  becomes 
therefore  very  important.  Vestries  are  held  for  a 
variety  of  purposes ;  and  it  is  us{ial#  aud  not  unfit. 


Wilson 
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tbtt  the  dergyman  should  preside  at  them  ;  and  it  ^  8io. 
is  better  that  the  matter  should  be  left  on  general  y^nu. 
eoartesj  and  comity  than  put  as  an  absolute  right. 
Not  only  I  do  not  find  any  authority  for  this  doc- 
tride ;  bat  there  is  no  canon  or  constitution  pointed  M^lUnb 
out,  only  a  general  reference  to  canons  and  constt^ 
tntions.  Our  opponents  must  shew  some  right 
which  the  Ecclesiastical  Laws  can  enforce* 

It  woidd  be  eitremdy  inconvetiient  if  it  were 
an  afaaelste  right. 

In  case  of  non-residents  what  is  to  be  done  ?  Is 
the  clergyman  to  depute  ?  Apd,  in  the  case  of  an 
abidute  rights  how  can  any  one  act  without  a  de- 
putation ?  or  how  can  the  parishioners  hawe  a  right  . 
contingent  on  their  cleigy man's  absence  ?  If  (he 
inramhent  is  not  present  fit  the  beginning,  and  a 
chaiman  is  appointed, — »what  is  then  to  be  done  f 
Must  the  other  be  displaced  ?  or  are  the  acta,  done 
qualified  or  affected  by  the  absence  of  the  incum- 
hent  ?  It  cannot  be  sustained  op  the  notion  of  any 
eidtisiTe  or  peculiar  interest  ;-«-«tber8  contribute  ^ 
to  the  rates  as  well  as  he  ;<^^po  doubt  he  bas  a 
right  to  be  present,  because  he  is  interested  as  well 
IS  others ;  thoagh  at  the  same  time  his  right  to  be 
pieseiit  has  been  questioned.  It  is  highly  proper^ 
hudablej  and  decent,  that  the  incumbent  should 
preside  at  such  a  meeting  :  but  be  bas  no  right  to 
do  so.  If  any  one  has  a  right  to  preside,  then  ail 
4o  not  meet  on  an  equal  footing; — it  is  incident. to 
mch  an  office  to  judge  when  and  how  the  question 
is  to  be  putj  and  to  give  the  casting  vote. 

It  is  not  easy  to  collect  any  thing  specific  on  such 
a  point  from  decided  cases.  There  i9  one  case,  bow- 
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ever^  that  of  Stoughton  v.  Reynolds  and  Strange, 
(a)  in  which  the  point  appears  to  have  come  in 
question. 

Per  Curiam. 

Was  not  the  question  there  entirely  on  the  right 
of  adjournment  ?    . 

Adams. 

9 

Principally  :  hot  the  right  of  presiding  was  also 
adverted  to  by  Lord  Hardwicke ;  and  he  seems  to 
have  laid  it  down  that  the  incumbent  had  no  right 
to  preside. 

Unpleasant  consequences  may  result  from  the 
agitation  of  this  question :  but  it  is  one  over  which 
the  Court  can  have  no  jurisdiction. 

LushmgUm  on  the  same  side. 

This  is  an  attempt  unprecedented  since  the  days 
of  the  High  Commission ;  the  locality  of  the  act  is 
the  only  circumstance  which  can  give  this  Court  the 
appearance  of  authority.  If  it  had  taken  place  in 
an  unconsecrated  place,  it  clearly  could  have  none. 
The  adverse  party  must  shew, — 1st.  That.the  incum- 
bent had  a  right  to  preside.  Snd.  That  it  is  an  eccle* 
siastical  offence  to  dispossess  him.  And,  3rd.  That  he 
was  actually  dispossessed.  A  citation  from  Shaw's 
Parish  Law,  which  is  to  be  found  in  Burn  (6),  will 


(a)  Strange  1045. 
>  (6):  Ancieotly,  at  the  Gomroon  Law,  every  parbhionerf  who 
paid  to  the  church  rates,  or  scot  and  lot,  and  no  other  person, 
had  a  right  to  come  to  these  meetings  :  but  this  must  not  be 
understood  of  the  minister,  who  hath  a  special  duty  incambent 
on  him  in  this  matter,  and  must  be  responsible  to  the  bishop  for 
his  care  therein.  And,  therefore,  in  every  parish  meeting  kepre^ 
sida  for  the   regalatlng  and  directing  this  affair;   and  this 
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probably  be  relied  upon :  but  that  is  a  mere  assertion  igi0. 
of  Bum%  and  not  to  be  found  in  the  book  to  which  x!^ 
be  refers.  \^^^v^ 

In  the  act  (c)  passed  lately  for  the  regulation  of  W'"<>w 
special  vestries^  if  the  rector^  vicar,  or  perpetual  m^Math. 
curate,  is  not  present,  the  parishioners  are  to  choose 
a  chairman,  which  seems  as  if  the  legislature  con- 
sidered that  the  right  did  not  exist,  and  this  act* 
passed  rather  for  parochial  affairs  and  the  manage- 
ment of  the  poor.  The  right  cannot  be  supported 
unless  authority  can  be  produced  for  it :  but  the 
authorities  shew  that  all  the  parishioners  have  a 
right  to  vote  equally,  and  that  the  majority  is  bind- 
ing on  all  questions. 

The  case  of  Stoughton  and  Reynolds  is  even 
stronger,  as  reported  by  Cases  temp,  {d)  Hardwicke, 
than  in  Strange. 

If  the  incumbent  has  no  right,  there  can  be  no 
oSence :  if  he  has  a  right,  it  is  by  Common  Law 
or  custom;  and  then  having  been  dispossessed 
peaceably,  and  without  brawling,  it  is  not  an  offence 
cognizable  in  this  Court.  We  have  no  authority 
to  try  the  question ;  the  remedy  must  be  sought 
elsewhere,  and  by  a  civil  proceeding.  As  no  vio- 
lence has  been  used,  there  can  be  no  criminal  ju- 
risdiction even  at  Common  Law. 

That  the  majority  binds  the  whole  is  a  rule  with- 
out any  limitation :  in  all  assemblies  the  choice  of 
president  is  in  the  majority. 

eqoalljr  bolds  whether  he  be  rector  or  Ticar.    Par.  L.  c.  14. 
4  Bern's  Ecclesiastical  Law,  p.  0. 

(c)  Stat.  58  Geo.  III.  c.  69. 

(d)  Fkge  276. 
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"t^mL         PhUlimfire  and  J.  AdiUftMjbr  the  Incumbent. 
^VnHif         IlVis  18  a  novel  attempt  on  the  part  of  the  pa- 


rishiqners  of  this  parish^  ^n  attempt  preg;hant  with 
mischief  and  disorder,  to  take  from  thi;  bead 
watA-nt.  of  them  the  exercise  of  a  fanction  to  which  the 
parochial  clergy  of  this  country  have  been  enthkd 
1)y.  genei^l  hwj,  by  osag;e^  and  by  practice,  from 
all  time:— a  right  whiqh  has  nev^r  b^en  before 
cafled  in  qn^ stion  in  i^ny  coqrt. 

Ot^^ction  is  ti^ken  to  the  Jurisdiction  :— bat  no 
ground  is  lai^  for  any  (tuefi  objection.  Tlie  offence 
V  ^gaipst  an  ecclesiastical  persQn,  in  an  assembly 
convened  for  ecclesiastical  purposes  in  an  ecclesia^- 
ticafplace.  This  Cpurt  has  pn  inherent  Jurisdictkm 
e89e.nt!ally4  and  from  its  ^nsM^ution  over  the  sub- 
ject matter,  to  take  notice  of  a  gross  breach  of  de* 
cornm  against  such  a  person  in  such  a  place.  He 
could  have  np  rem^y  except  here.  Vfe  have  our 
unwritten  as  well  as  ouf  written  law  ;  and  if  we 
could  not  prQcee^  without  (he  authority  of  a  canon 
orof  a  constitution,  ^9  should  be  every  d^y  exceed* 
ing  our  authority. 

In  many  points  the  ecclesiastical  jurisdiction  is 
exercised  in  the  administration  of  unwritten  law,  as 
in  the  power  of  ordiqaries,  their  jurisdiction  ov^r 
churchwardens  aqd  clerks,  ^or  will  it  be  asserted 
tliat  in  cases  of  disturbance  in  churches  they  had  not 
a  jurisdiction  antecedent  to  the  stat.  of  Edw  VI.  (a) 

This  office  devolves  on  the  incumbent  fVom  the 
nalqre  of  bis  functions  ;*— it  i%  QQpn^ctfid  with  Ibp 
constitution  and  discipjiqi^  pf  the  church ;  and  (be 

(a)  Clarke's  Praxis,  tit  132. 
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fdenialof  Uii|m'gMmt  with  mUohief.    FrooiU^      IM9. 
jeftrfiegt  Uvet  of  the  Cbiiitiaii  Qiiuneli  tiie  clergy*-      j^^ 
jBan  virtule  officii  presided  in  the  ammUies:*^    \t^>rs^ 
ia  tbe  early  writers  they  are  oalled  preaidentt.  Ter-     ^^^^^ 
tallian  oientiojas  them  as  those  who  ''  presided  oTcr   UfUAtm^ 
their  assensUies/*    Jastio  Martyr  styles  Ibem  fr^ 
Midents.    In  Lynwood  they  are  termed  ^  iViast- 
dficCes  Ecck$iarum  tt  Cajj^eUarmfk'*    Tbe  wry 
word  lector  implies  goyeroiog  io  awttera  cooc^ro^ 
mg  tbe  parish*    When  he  receif  ea  iodaction,  he 
Ml  given  '^  the  real  find  eorpwrid  pouHmm^  n^f  the 
eimek  wiih  aUthe  rights,  prqfile,  and  ^fpvrte^ 
MMCBS  thertio belonging**    In  the  iastruaieiM of 
iDsilation  ''  ih^  gcvemment  pf  the  chursek  ie  cfnt- 
ferred  on  him."    The  government  of  a  rector  in 
his  parish  is  anah^ns  to  thatofabiahapinhisdio- 
eese;  in  the  canon  law  tbe  word  diteceeie  being  ap- 
plied to  a  parish*  Among  (he  constitationf ^  adepted 
by  tiie  settlers  in  North  America,  in  Charles  the 
First's  timei  we  find  that  a  minister  was  always  to 
pre^de  in  the  meetingi^  pf  each  parish,  (a)   Awd  it  . 

is  hot  fair  to  presume  that  these  emigrants  carried 
with  them  the  same  rc|^ulations  which  they  had  ob- 
senred  in  their  another  coQntry.  Burn  lays  it  down 
tbsttbe  minister  jn'esidee  in  every  parish  meeting. 
It  is  said  this  is  not  in  Shaw's  Parish  Law :  but 
it  is  quite  sufficient  for  our  purpose  that  it  is  in 
Bon^  for  he  is  of  coosiderabJa  aalbocity  oo  sach 
a  point  Prideaax  lays  down  tbe  saoie  doctrine*: 
speaking  of  rates,  he  says,  in  every  parish  meeC- 
iog  the  incumbent  shall  preside  to  regulate  this 
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matter.  In  58  Geo;  III.  c.  69.  (a),  a  statute  passed 
after  much  discussion^  it  appears  clearly  to  have 
been  the  opinion  of  the  legislature  that  the  right 
ifiras  in  the  incumbent.  In  the  appointment  of  se- 
lect vestries  provision  is  always  made  '  that  the 
clergyman  shall  preside  over  them^  The  case  of 
Stbughlon  V.  Reynolds  ivas  whether  an  incumbent 
had  the  power  of  adjournrng  a  vestry  meeting 
against  the  wished  of  a  majority  ;  and  that  too  in  a 
case  in  which^  if  in  any^  a  minister  ought  not  to  pre- 
side^ for  he  had  nominated  his  own  churchwarden. 
And.  the  question  then  was^  about  the  choice  of  the 
secohd  churchwarden  who  was  to  be  nominated  by 
the  parishioners  wfthout  any  interference  of  the 
vicar. 

The  difficulty  of  our  case  is  to  argue  in  support 
of  that  which  has  never  before  been  opposed. 

The  Court  took  time  to  deliberate. 


Mkhaelmat 

Term^ 

Nov.  11. 


The  registrar  stated  to  the  Court  that  he  had 
been  iserved  with  a  iiotice  that  a  rule  had  been 
granted .  by  the  Court  of  King's  Bench  to  sheiv 
cause  why  a  prohibition  should  not  be  granted  in 
this  cause;  and  that  in  the  mean  time  proceedings 
shall  be  stayed  in  this  Court. 


(a)  And  for  the  more  orderly  condoct  6f  vestries  be  it  further 
enacted)  that  if  the  rectory  or  Yicar,  or  perpetual  carate,  shall 
not  be  presenti  the  persons  so  assembled  in  pnrsnance  of  such 
notice  shall  forthwith  nominate  and  appoint  by  plurality  of 
▼oteS)  to  be  ascertained  as  hereinafter  is  directed,  one  of  the 
inhabitants  of  such  parish  to  be  the  chairman,  and  preside  iu 
every  such  vestry,  &c.  &c.    bS  Geo.  HI.  c.  69.  s.  2. 
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Judgment. 
,    Sir  Jomf  Nicholl. 

After  such  notice,  I  shall^  of  course,  suspend 
proceedings  for  the  present :  at  the  same  time,  as  the 
suit  has  stood  o?er  for  the  convenience  of  the  Courts 
in  delivering  its  ji^lgnient  on  the  admissibility  of 
the  articles^  which  judgment  would  otherwise  have 
been  given  before  the  long  vacation,  I  think  it  but 
doe  in  justice  to  the  parties,  to  state  the  impres- 
sion of  my  mind  on  the  question,  after  having  heard 
it  ai^ed  at  length,  and  given  it  much  subsequent 
deliberatioD. 

It  is  a  suit  by  the  rector  of  St.  Mary  Alderm.ary, 
in  the  city  of  London,  against  a  parishioner  of 
that  parish  for  disturbing  him  in  presiding  at  a 
vestry  meeting.    The  offence  is  thus  charged  in 
the  citation  : — *^  More  especially  for  interrupting 
the  rector  when  he  had  taken  the  chair  as  presi- 
dent, at  a  vestry  meeting,  held  in  the  vestry  room 
within  the  church  of  the  said  parish,  preventing 
him  from  exercising.the  office  of  chairman  or  presi- 
dent at  the  said  vestry  meeting,  and  diBpossessing 
him  thereof."    To  this  citation  an  appearance  was 
given  on  the  part  of  Mr.  M'Math,  the  person 
cited.    The  appearance  was  absolute,  and  not  un- 
der protest ;  and  articles  were  prayed  and  given  in, 
«laiipg  that  Mc.  M'Matb,  at  a  vestry  held  for  the 
parish  of  St.  Mary  Akiermary,  in  the  vestry*room^ 
which  is  within  and  part  of  the  parish  church,  on 
the  15th  of  last  March,  .did  interrupt  the  rector 
when  be  had  taken  the  cliair  as  president  of  the 
vestry,  did  prevent  him  from  exercising  the  office 
of  chairman  or  president  of  the  vestry,  and  did  dis- 
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1910-       possess  him  thereof^  in  the  manner  there  «et  fbrtb, 
T&rm*      which  it  is  not  now  necessary  mwif  parCfeukrl^  to 

lUQU        The  sdmimibiNty  ^  fbese  arttdea  was  oppose! 
WMktti.    BxsA  ddbatetf ;  and  the  objectiona  to  them^  as  far  aa  I 
conid  coHeet,  stood  on  two  groimda  :-^    * 

L  That  tba  nmiater^  aa  rath,  baa  no  right  i6 
fireside  at  a  testry  meeting ;  and,  cotiseqaetitlyj 
thai  the  interrapting  him  in  so*  doing  h  not  a  dli- 
tafbance. 

%  Thai  e^^m  if  )t  be  a  distwbante,  this  Court 
has  no  jurisdiction  to  repress  or  punish'  iC  aa  att 
offence* 

tl  baa  been  sfated  Ihat  the  suit  is  brought  to  aa^ 
certain  the  rtghi  of  Che  minister  to  preside  at  these 
meetinga,  and  not  from  animosity  or  rindictif eneas 
on  accovrnt  of  the  particular  transaction  ;  and,  in- 
deed, the  form  of  the  suit,  and  the  manner  in  which 
tbequestioii  has  bee»  treated  on  botbsides,  tend  Tery 
mueb  to  confirm  ihat  statement.  Tbere  are  cer« 
taiii  cii^eumitancea  set  forth  in  the  articles,  which 
yaaoibly  ra^ht  hafe  warranted  the. party  in  bring- 
ing a  ififfi^rent  snit :  but  the  present  mode  has  been 
adopted  in  order  to  bring  the  general  question  to 
iaiue. 

The  question  is  certainly  one  of  considerable 
tmpoftance,  both  as  affecting  the  station  of  a 
MgMy  respeeted  class  of  the  community,  die  es- 
fablished'  dergy  ;  and  as  afi^cting  the  peacable  and 
orderly  proceedings  of  parochial  meetings.  The 
ease  is  said  to  be  anew  one,  so  far  as  regards  any 
txprt88  law,  or  any  jordicial  decision  on  the  subject. 
There  is  no  statute,  no  canon,  no*  reported  judg- 
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\mg  the  i%lit    It  iievenheles^  nmy  exitl  a§  a  part      Term.   ^ 

df  tbe  Canfesiiim  Xtf»  of  the  Land,  as  a  part  «C  tlM 

jLex  «Mi  tenpfot  %Hiicb  ia  of  Uiidtag  atttborky^  as 

moch  ID  tbe  Ecclesiastical  as  in  the  Temporal  Courts^    M^Mmvc 

laJcad  Ike  whole  Ganoii  Law  reata  for  its  aathority 

■I  lUa  taaaWsy  npoti  received  mage :  it  is  not  bia«l» 

iay  hare  jPiopt  ia  vig&re.  Moreover  this  Coart  upon 

mmmf  ^idb  «a  gawartied^  is  tbe  abacnae  of  expresa 

slatMr  or  caiion^  by  the  Jus  tmeito  ef  iUUerato  Aa*- 

aMMK  eoMaiiMi  at  fUmfttat  expreastim. 

k  tt  tnie  that  generally  thf  existence  of  this 

jus  imm  sarijUmm  h  ascertained  by  Reports  of  ad- 

jed^ed  caaaa*:  bat  it  may  be  pMved  by  other  meana; 

it  mmf  he  fnmed  by  pobKc  notoriety^  or  be  de-* 

IsciUeiniaB  priaciplea  and  analogy^  or  be  shewn 

bjr  legislative  reoogotttona,    Publtshed. Reports  of 

the  dtaisioDa  of  Ecdeaiastkal  Coarta  (with  one 

vaigr  lecaet  exception)  do  not  exist ;  and  if  they 

iid»  yet  Ae  porticalar  right  in  diapate  may  never 

hee  beeeao  oiaeh  b»  doubted  or  qaestioned  be«^ 

fbie.   And  some  counieaanee  is  given  to  that  no* 

tipn  from  (he  gsn^eral  image  and  prmUite  of  the 

kingdom  ;  for  it  is  pleaded  in  the  articles^  and  on 

their  admissibility  must  be  taken  as  tree,  that  the 

MMMer's  presiding  at  vestry  meetings  ''  is  observed 

in  and  tbroaghont  the  whole  realm."    The  fiict  of 

sach  geiiere^  usage  for  the  miniater.ao  to  preside 

isnaterions^  and  has  noi  iMen  denied  even  in  ar-* 

gaawat.    Now  soch  an  us^^  ^(faaless  absavd.  or 

iaipioper)  I  take  to  fonnd  a  Common  Lamp  right 

Law  writers^  parUcnkmly  Mr.  Juttifce  Dlackstone^ 
%  it  4own  that  ''  general  customer  vriiich  are. 
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the  universal  rule  of  the  whole  kin^dom^ .  form 
the  Common  Law,  in  its  stricter  and  more  usnal 
signification/'  Again^ ''  the  first  ground  and  chief 
corner  stone  of  the  laws  of  England  is  immemorial 
custom/' 

Then,  the  general  immemorial  nsage^being  a?er-> 
red,  is  it  a  reasonable  usage  ?  For  ^*  the  Common 
Law/'  says  BlackstOne,  ''  is  the  perfection  of  rea* 
son ;  what  is  not  reason  is  not  law  :"  adding^  hQW- 
e?er>  '' that  the  particular  reason  of  every  rule  of 
law  cannot.be  always  assigned.  It  is  sufficient  that 
there  be  nothing  in  the  rule  flatly  contradictory*  to 
reason,  and  then  the  law  will  presume  the  rule  to 
be  well  founded/'  Now  this  general  usage,,  so  far 
from  being  ^*  flatly  contradictory  to  reason,"  is  ad- 
mitted to  be  extremely  proper.  The  propriety  of 
the  minister*s  presiding  at  vestries  was.  in  no ^ de- 
gree controverted;  all  that  was  contended  was, 
that  it  ought  to  be  accepted  as  a  court 68$f^  and  pot 
claimed  as  a  right,  for  that  the  right  of  choosing  a 
chairman  bdonged  to  the  parishioners,  and  that  the 
minister  was  present  merefy  as  a  parishioner^  hav- 
\n^  no  greater  right  to  preside  than  any  other  in- 
dividual. 

'  The  practical  inconvenience  of  Uie  rule  thus  con- 
tended for  is  obvious  and  manifest.  At  meetings 
held  so  frequeiitly  as  vestries  are  in  many  parishes, 
often  very  numerously  attended,  and  where  every 
parishioner  paying  rates  has  a  vote,  if  the  election 
of  a  chairman  were  always  a  preliminary  measure, 
the  consequence  would  be,  that  in  parishes  where, 
animosities  and  divisions  unfortunately  existed,  a 
large  portion  of  the  time  for  the  transaction  of 
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business  woald  be  consdmed  in  preliminary  con*       I'siO. 
test;  and  the  basineig  of  managing  tbe  concerns      j^^. 
of  tbe  chorcb  and  poor^  in  which  the  feelings  of 
piety  and  benetjdence  are  so  desirable,  would  be 
preceded  by  a  conflict  exciting  all  the  angry  pas-   M^Math. 
sions  of  man. 

Toairoid  these  practical  inconveniencies,  as  well 
as  from  other  considerations  of  propriety  and  prin- 
ciptej  the  uniyersbl  asage  of  tbe  minister's  presid* 
iag  probably  took  its  rise  ;  for  in  every  view  the 
propriety  is  manifest,  and  the  right  is  founded  on 
soQpd  priaciple. 

..The  minister  is  noty  in  consideration  of  law, 
a  mere  ittdividnal  of  vestry,  as  has  been  contended :' 
nor  is  he  in  any  instance  so  described.  On  the 
Qontrary  he  is  always  described  as  the  first,  and  as 
ao  int^ral,  part  of  the  parish.  The  form  of  citing 
•parish  proves  this  position,  namely,  as  '^  the  f^£* 
aister,  churchwardens,  and  parishioners,''  he  being 

9fecuJi^  named. — Such  is  the  legal  description  of  a 

pirab  in  all  formal  processes. 
Soj  again^  in  tbe  choice  of  churchwardens ;  if 

the  ministtr  and  parishioners  cannot  agree  in  the 

clM>ice  of  the  two>  the  minister  is  to  choose  one^ 

and  tbe  parishioners  the  other,  unless  contit>!led 

by  ipeciiil  eustom. 
&^  again,   churchwardens  are  directed  by  tlM 

CMiOQ  to  account  before  the  minister  and  pa<- 

riifaionera. 

So  far^  therefore,  froai  being  a  mere  individaal, 
the  proper  description  of  a  parish,  in  vestry  as«> 
sembled,  is  ''  the  minister,  churchwardens,  and 
parishioners. in  vestry  assembled."    Tlie  minister 
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is  denominated  the  rector  parochiie,  the  prases  ee^ 
clesiasticus.     The  vestry  itself  is  an  ecclesiastical 
meetings  of  an  ecclesiastical  district^  namely,  a  pa- 
rish— it  is  held  in  an  ecclesiastical  place,  in  the 
church,  or  in  a  room  ivhich  is  part  of  the  church, 
part  of  the  consecrated  building,  from  which  the 
meeting  itself  takes  its  name  of  vestry,  as  being  (a) 
held  in  the  room  where  the  priest  puts  on  his  vest'^ 
ments.    It  meets  for  an  ecclesiastical  purpose ;  for, 
though  the  sustentation  of  the  poor  is  now  carried 
on  by  rates,  and  overseers  are  appointed  under 
special  statutes,  so  that  it  has,  in  modern  times,  be- 
come more  of  a  temporal  concern,  yet  anciently  it 
was  a  matter  immediately  of  ecclesiastical  duty  and 
superintendance.     So  says   Prideatix  (6)   ''  The 
churchwardens  were  anciently  the  sole  overseers 
of  the  poor :  and  it  lay  wholly-  on  them,  under 
the  direction  of  the  minister,  to  take  care  of  aU 
such  as  were  in  want,"  &c. 

In  these  meetings,  then,  of  the  parish,  consist- 
ing of  ''  minister,  churchwardens,  and  parishion-. 
ers,''  assembled  in  the  church  for  an  ecclesiastical 
purpose,  that  the  rector  parochuB  should  not  pre- 
side, but  be  considered  as  a  mere  individual,  would 
be  most  strangely  incongruous ;  and  that  he  and 
any  other  individual  should  be  put  in  competition 
for  the  office  of  chairman  would  be  placing  him 
in  a  degraded  situation,  in  which  he  is  not  placed  by 
the  constitutional  establishment  of  this  country.  On 
sound  legal  principle,  he  is  the  head  smd  prases  of 
the  meeting. 

(a)  Par.  L.  c.  17.     4  Burn  8. 

(6)  Directions  to  CkurchwardenS)  p.  19,  20« 
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Tor  pronoonce  then  against  a  right  thus  founded 
IB  usage^  and  supported  by  reason^  convenience^ 
and  propriety,  it  would  require  some  very  clear  and 
decided  authority  negativing  the  right,  and  esta- 
Mishing  a  different  rule.    The  single  authority  re- 
sorted to  is  the  case  of  "  Stooghton  versus  Rey- 
nolds  :*'  and  th^t,  indeed^  was  hardly  relied  upon  as 
sufficient;   for  the  argument  went  rather  upon  the 
absence  of  direct  authority  to  support  the  right,  than 
upon  the  adduction  ofany  sufficient  authority  to  nega- 
tive it.  The  case  of  "^^  Stoughton  agaiYist  Reynolds*' 
did  Dot  at  all  turn  upon  the  right  to  preside,  but 
opon  the  right  of  the  chairman  to  adjourn.     The 
question   was^  whether  the  minister  presiding  had 
a  right  to  adjourn  the  meeting  so  as  to  prevent  the 
dection  of  a  second  churchwarden  by  the  parish- 
ioners, be  himself  having  previously  nominated  the 
first  diurch warden.     I  have  looked  into  the  three 
reports  of  that  case,  (6)  which  are  to  be  found  in 
Sir  John  Strange,  in  Fortescue,  and  in  the  cases 
daring  the  timie  of  Lord  Hardwicke.     They  are  in 
some  degree  diflereiit :  but  in  neither  is  it  stated 
that  the  right  of  the  minister  to  preside  made  any 
psrt  of  the  argument.      In  all  the  sole  question 
iHM,  the  chairman's  right  to  adjourn  the  meeting ; 
and  it  was  held  that  the  question  of  adjournment 
should  have  be^n  decided,  as  it  generally  is,  by 
Tote,  and  not  by  the  chairman.     It  is  obvious  that 
this  question  of  adjournment  must  have  assumed 
exactly  the  same  shape,  and  have  led  to  exactly 
the  same  conclusion,  whether   the  minister  had 
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(b)  1  Str.  1045.    Fortescue  188.    Cas.  temp.  Hard.  274. 


li^smsHnnsD  in  the 

%\  ^iiifction  or  chairman  by  of 
^  yMMia  thrown  out^  in  a  case  like 
.v.«^-Jii  crcciil  of  presiding,  must  have  been 
^  ^mhJu^  fiietum  upon  a  point  not  then  re- 
,^e<i8»on^  nor  even  arising  in  argument. 
I  .jkic  teport  Lord  Hardwicke  is  made  to  say, 
vjfee  general  apprehension  is,  that  the  mi- 
hMis  a  right  to  preside,  but  that  he  knows  of 
M^^aibority  for  it." — This  is  in  Ca.  temp.  Hardw. 
^iMil  observation  is  somewhat  different  in  For- 
Mcife'tf  Reports.  There  it  is  said,  ''  Supposing 
Ikat  the  minister  has  a  power  of  presiding,  it  does 
not  follow  that  he  has  a  power  of  adjourning."  In 
Strange  it  is  only  said,  ''  As  to  the  vicar  he  seems 
to  have  no  share  in  the  election  of  the  second 
churchwarden,  nor  to  have  any  right  to  preside.'' 
-^And,  to  be  sore,  if  there  was  any  case  in  which 
he  ought  to  have  retired  from  the  chair,  it  was  at 
the  election  of  a  second  churchwarden,  with  which 
he  had  nothing  at  ail  to  do. 

A  doctrine  of  this  sort,  however  bigh  the  source 
from  whence  it  flows,  yet  being  on  a  point  not 
raised  in  argument,  not  important  to  the  decision, 
belonging  not  to  the  law  familiar  in  that  Court, 
but  to  another  jurisdiction,  is  not  of  any  very  con- 
clusive and  binding  authority.  And  yet  it  is  the 
only  one  leading  in  any  degree  to  negative  the 
right  of  the  Minister  against  those  other  consi- 
derations which  1  have  already  stated. 

Whether  the  question  has  ever  been  raised  in 
these  Courts  is  uncertain,  from  the  want  of  re- 
ported cases  :  but  that  no  decision  negativing  the 
right  has  ever  taken  place  would  be  no  extravagant 
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inference  to  be  drawn  from  tlie  prevalence  of  the 
practice  of  the  minister's  presiding,  coupled  with 
gbneral  impression  of  his  right  to  do  so.     Writers 
on  ecclesiastical  matters  partake  of  the  same  im- 
pression—not only  Burn  holds  this,  but  Prideaux^ 
whose  work  on  the  duties  of  churchwardens  bap 
always  been  held  in  these  Courts  to  be  of  con- 
siderable authority. — He  is  express  upon  the  sub* 
ject.  First  be  mentions  the  regular  mode  of  calling 
afestry :  (c)  *'  When  any  such  thing  is  to  be  pro- 
posed to  the  parishioners,  the  churchwardens^  with 
the  consent. of  the  minister,  call  a  meeting  of  the 
pairish."     And  again,  in  speaking  of   the  xates 
(d),   he  says,    *'  They    only   who    pay    to  the 
rates  should  make  the  rates,  &c. :  but  this   must 
not  be  understood  of  the  minister^  though  he  be 
not  charged  to  those  rates,  because,  as  having  the 
freehold  of  the  church,  he  hath  a  special  right  in 
it,  and  as  minister  of  it,  he  hath  a  special  duty  upon 
him  to  see  that  it  be  well  and  dul^  repaired,  and 
that  rates  be  made  to  enable  the  churchwardens 
to  do  it. — And,  therefore,  in  every  parish  meeting 
he  presides,  for  the  regulating  and  directing  of 
this  matter." — This  authority,  then,  as  far  aa  it 
goes,  is  dire<^t  and  express^     It  is  not  indeed  of  the 
aaoie  weight  as  aiua^jtidged  case,  or  a  canon  ;  but 
it  b  the  understanding  of  a  learned  p/rson,  himself 
filling  a  judicial  situation. 

The  last  authority  that  I  shall  mention,  however, 
IS  of  greater  weight — the  recognition  of  the  Legis- 
btnre. — In  several  parishes   select  vestries    have 
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been  constituted^  under  special  Acts  of  Parliamenfy 
wliere^  from  the  extent  of  the  population,  the  basf- 
ness  could  not  well  be  conducted  by  the  whole 
parish.  One  can  see  no  strong  reason  why^  in 
such  a  select  vestry^  the  minister  should  be  a|>- 
pointed  chairman^  except  npon  the  ground  of  his 
general  rights  and  the  propriety  of  the  thing  it- 
self. -The  election  of  a  chairman  at  a  select  vestry 
would  take  but  little  time,  and  would  not  be  likely 
to  be  attended  with  conflict  and  animosity.  And 
yet^  as  far  as  I  am  aware^  it  is  the  constant  course 
of  the  Legislature,  in  Acts  for  appointing  select 
vestries  for  the  management  of  the  general  con- 
cerns of  a  parish^  to  direct  that  the  minister  shall 
preside  in  such  select  vestry.  Be  that  as  it  may 
in  these  particular  cases^  the  late  Act^  for  the  re- 
gulation of  vestries  generally,  appears  to  contain 
so  strong  a  recognition  of  the  rights  as  almost  by 
necessary  implication  to  declare  that  it  is  in  the 
minister ;  while  the  subsequent  Act  for  creating  se- 
lect vestries,  for  a  special  purpose,  in  no  degree 
derogates  from  the  general  rule^  but  tends^  as  an 
exception^  to  prove  and  support  it. 

The  first  of  these  Acts,  that  of  the  58th  of  the 
King,  chapter  69,  is  intituled  an  Act  for  the  regu- 
lation of  Parish  Vestries.  The  1st  section  directs 
the  mode  of  calling  vestries :  and  the  2d  section 
says,  ''  for  the  more  orderly  conduct  of  vestries, 
be  it  enacted,  that  in  case  the  rector  or  vicar  or 
perpetual  curate  shall  not  be  present,  the  persons 
so  assembled  shall  forthwith  nominate,  by  plurality 
of  votes,  one  of  the  inhabitants  to  be  chairman/^ 
New  this  is  nearly  tantamount  to  a  declaration,  or 
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by  necessary  implication  declares^  that  if  the  rec- 
tor, vicar^  or  perpetual  carate  be  present,  he  shall 
preside :  and  the  Legislature  must  evidently  have 
considered  that  by  law  and  usage  he  was  entitled 
to  preside.  It  is  only  in  case  of  his  absence  that 
the  parishioners  are  directed  to  choose  a  chair- 
man :  and^  consequently^  when  he  is  present,  he  is 
the  chairman  of  course.  1  can  construe  the  Act  in 
no  other  way. 

It  is  true  that  the  parishes  of  London  and  South- 
wark  are  excepted  out  of  this  Act.  Now,  sup- 
posing that  exception  to  apply  to  every  clause  of 
the  Act,  still  that  would  only  go  the  length  of 
providing  that  if  any  special  custom,  any  vestry 
in  London,  or  South  wark,  had  the  right  of  choos- 
ing a  chairman,  notwithstanding  the  presence  of 
the  minister,  this  Act  would  not  deprive  them  of 
the  right  under  such  special  custom :  but  other- 
wise, London  and  South  wark  must  be  presumed 
to  stand  on  the  same  footing,  in  this  respect,  as  the 
rest  of  the  kingdom. 

The  Act  of  last  Session  (59  Geo.  IIL  c.  12.,) 
does  not  diminish  this  inference.  It  is  intituled 
"  An  Act  to  amend  the  Laws  for  the  relief  of  the 
Poor."  By  this  Act  a  power  is  given  to  parishes 
to  establish  select  vestries  for  the  concerns  of  the 
poor,  the  principal  object  being  to  render  unne- 
cessary the  interference  of  magistrates  on  every 
application  for  relief;  and  with  this  view  the  pa- 
rish vestry  may  elect  a  certain  number  of  persons 
notexceeding  twenty-five;  and  the  minister,  church- 
wardens, and  overseers,  with  those  elected  persons, 
iball  manage  the  concerns  of  the  poor.    Now  this 
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M'-^'h^  /*  **  ^^^  ^  select  vestry  for  general  parochial  purposes^ 
Term,  but  foT  thosc  particular  concerns.  Tbe  main^ 
tenance  of  the  poor  is  now^  in  some  pldces,  be- 
come so  heavy  a  burthen  upon  praperU/j  and  so 
niiich  nioi;e  a  matter  of  temporal  than  of  spiritual 
concern^  that  in  a  parish  committee^  specially  ep^ 
pointed  for  that  purpose,  vrhere  possibly  the  Hkf- 
niste^y  as  a  payer  of  rates,  may  have  little  or  no 
interest^  [t  may* be  fitting  enough  to  leave  the 
choice  of  their  chairman  to  these  select  persons, 
which  would  not  be  likely  to  produce  any  disturb- 
ance or  conBict ;  and  so  tbe  Legislature  has  pro^ 
vided.  But  this  does  not  derogate  from  the 
propriety,  or  weaken  the  inference  of  the  forw 
mer  act,  that  in  all  other  vestries  held  for  g^ 
neral  parochial  purposes,  the  minister  is  stilt  (d 
preside. 

Upon  the  whole,  I  am  by  no  means  prepiired  t^ 
negative  the  right  of  the  minister,  supported  as  it  is 
by  usage  and  propriety^  laid  down  by  some  writers^ 
and  recognized,  and  thiis  in  effect  declared,  by  the 
Legislature  itself. 

.  And  in  a  case  where  the  minister  was  in  the  ac* 
tual  possession  of  the  chair,  I  think  that  tbe  de- 
fendant, upon  the  facts  stated  in  the  articles,  ia  to 
be  considered,  by  his  interruption,  as  an  unlawful 
disturber. 

Tbe  other  point  is  whether  this  is  a  matter  of  ec« 
ciesiastical  jurisdiction,  and  to  be  proceeded  against 
as  an  ecclesiastical  offence  ? 
.  Now,  this  being  a  disturbance  of  the  minister 
in  the  ex^cise  of  a  function  belonging  to  him  in 
bis  eodesiastical  character  at  a  meeting  of  an  ec« 
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clesittBiical  district  (for  a  parish  is  such  a  district)-*       i^^^* 
a  neeting  held  for  general  ecclesiastical  purposes*-*       Term. 


WuMtr 

V. 


aod  in  an  ecclesiastical  place^  a  consecrated  place^ 

the  cbi^rch,  or  vestry  of  the  church  ;  it  seems;  to 

me  that  it  must  be  of  ecclesiasticd  jurisdictioa    M^MAni. 

and  cogoizanceu    1  apprehend  that  such  rights, 

aod  such  places,  and  the  orderly  coudact  of  such 

iMsCtfi^a^  am  under  the  protection  and  guardiai^ 

ahipjof  the  Ecclesiastical  Laws..    It  has  not  heea 

pointed  out  to  this  Court  how  any  other    Court. 

can  interfere^   or  how  redress  can  be   procured 

daewhece*    It  seems  as  much  an  offence  of  eccle*- 

ftiastical  jurisdiction  as  the  erecting  tombstones  in 

a  cburohyand^  or  the  pulling  dowa  tombstonai^  or 

breaking  a.  dopr  into  a  churchyard^  or  negboting 

to  repair  a  chancel,  or  setting  up  arms  in.  the 

chorch,   or  forhidding  the  organ   to  be   played 

¥rheo  directed  by  the  minister,  or  many  other  raat^ 

tm  wbicb  are  proceeded  upon  in  these  courts^ 

though  th^re  is  no  express  canon  or  statute  upon 

the  particular  subject    Yet  in  all  cases  of  this 

mt  the  proceeding  is  in  the  Ecclesiastical  Courts 

and  in  the  form*  of  articles  as  for  an  offence^ 

Hhich  mode  of  proceeding  is  in  a  great  degree 

lihe  an  indictment  at  Common  Law  for  a  misde* 

fneanor,  where  no  statutory  sanction  is  provided 

to  enforce  any  thing  enjoined,  or  to  restrain  any 

thing  prohibited. 

Some  cases  of  the  sort  to  which  I  hare  al-« 

hided  hfl^e  occurred  within  my  memory  in  these 

Goorts  :  and  I  will  here  mention  two  or  three  of 

theiD. 

1.  Cade  qgainst  Newnham,  in  the  Consistary  of 
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V, 


Af- ^w/*  London,  1786.  There  a  person  was  articled  against 
Term.  ^^^  opening  a  door  into  a  churchyard.  An  ap- 
pearance was  given  under  protest  to  the  jurisdiction: 
but  the  protest  was  overruled,  and  the  suit  pro- 

M^Math.    ceeded  in  this  form. 

2.  Seger  and  Hill  against  the  Dean  and  Chap^ 
ter  of  Christ  Church,  in  the  Court  of  Peculiars, 
1787.  This  was  a  suit  for  not  repairing  the  Chan- 
cel of  Harrow-on-tbe-Hill,  and  the  proceeding  was 
by  articles. 

3.  Burton  and  Edwards  against  CaUcatt,  in  the 
Consistory,  1788.  These  were  articles  for  erect- 
ing a  tombstone  in  Kensington  Church-yard,  and 
for  pulling  down  another  in  the  same  church-yard. 
The  Court  said,  it  was  ^'  commitling  a  nuisance  in 
the  chttrch-yard  ;"  and  as  such  was  an  ecclesiastical 
offence,  and  subject  to  the  jurisdiction  of  the  Ec- 
clesiastical Court. 

4.  Maidman  against  Malpas,  in  the  Consistory^ 
1794.  These  were  articles  for  erecting  a  monu- 
ment without  the  consent  of  the  rector.  An  ap- 
pearance was  given  under  protest,  which  was  over- 
ruled, with  costs. 

5.  Hutchins  against  Denzilow,  in  the  Consistory, 
Michaelmas  Term,  1791.  This  case  is  an  au- 
thority not  wholly  inapplicable  to  the  present  pro- 
ceedings ;  and  1  shall,  therefore,  state  it  a  little 
more  at  length.  It  was  a  proceeding  against  the 
churchwardens  by  articles;  and  the  offence  was 
thus  stated  in  the  citation,  ''  more  especially  for 
obstructing  and  prohibiting  by  your  own  pre- 
tended power  and  authority,  and  declaring  your 
resolution  to  continue  to  obstruct  and  prohibit  the 
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singings  or  chaunting  by  the  parish  clerk  and  child- 
ren of  the  ward  and  congregation,  accompanied 
by  the  organ/'      The  churchwardens  supposed 
that  as  they  paid  the  organist  and  managed  the 
children,    they  were   to   direct  when  the  organ 
should  play  or  not  play,  and  when  the  children 
should  or  should  not  chaunt.     The  clergyman  had 
ordered  the  playing  and  singing  at  certain  parts 
of  the  service.    The  churchwardens  forbade  both ; 
not  in  the  church,  but  privately,  so  that  there  was 
nd  brawling  or  public  indecency :  but  the  offence 
was*  set  forth  In  the  articles  conformably  to  the 
citation  which  I  have  just  stated.     Many  objec- 
tionf  were  taken  to  the  admissibility  of  the  arti- 
cles: among  others  (as  in  the  present  instance)  it 
was .  said,  that  no  law  was  specially  set  forth  'as 
having  been  violated.    But  the  Court  said,  ^^  where 
the  general  law  is  relied  upon,  it  is  not  necessary. 
(0  plead  iV — Again,  it   was    objected,  that  the 
fact  charged  was  not  of  a  criminal  nature  (as  is 
also  contended  in  the  present  case) :  but  to  this 
the  Court  replied,  ''  that  the  right  of  directing  the 
lervice  was  in  the  minister;  and  the  churchward- 
ens obstructing  him  in  the  exercise  of  that  right, 
^man  offence,  an  usurpation  of  his  right,  which 
night  be  proceeded  against  in  the  Ecclesiastical 
Court." 

The  preceding  are  cases  within  my  own  re- 
collection in  these  Courts;  the  same  thing  is 
to  be  inferred  from  some  reported  cases  in  pro- 
hibition. 1  shall  only  notice  one,  that  of  Palmer 
Wsas    The  Bishop    of  Exeter.— {a)    Sir  Tho- 

(e)  I  Strange  776, 


WiLSOW 

M'Math. 
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<«^iivy  sei  up  his  arms  in  the  church  of  St 
J^MiiiX  Exeter.  The  ordinary  promoted  a  suit 
i^  Uw  Ecclesiastical  Court  to  deface  them.  A 
{mliibUioD  was  moved  for  and  refused  :  and  Jus- 
bees  Eyre  and  Fortescue  said^  ''  the  ordinary  was 
judge  what  ornaments  were  proper^  and  might  or- 
der them  to  be  defaced/' 

Now  all  these  cases  were  proceedings  by  ar- 
ticles. I  take  it  even  the  last  was :  and  most  of 
them>  if  not  all,  for  offences  under  the  general 
principles  of  Ecclesiastical  Law^  and  not  under  any 
precise  canon  or  statute.  The  remedy  is  a  very 
lenient  one;  for  however  high-sounding  some  of 
t{ie  expressions  *  in  the  articles  may  be,  such  as 
"  touching  and  concerning  your  soul's  health, 
and  the  lawful  correction  and  reformation  of  your 
majEinera  and  excesses/'  the  only  effect  of  a  sen- 
tence, as  prayed,  would  be  to  admonish  the  party 
U>  forbear  in  future  from  the  like  disturbance 
find  interruption  ;  and,  perhaps,  to  make  biin  pay 
the  costs :  but  as  to  costs,  it  always  lies  in  the 
discretion  of  the  Court  to  mitigate  them,  as  the 
circumstances  of  the  case  may  appear  justly  to 
require. 

.  Such  is  the  view  that  I  should  take  of  this  ques- 
tion, if  it  fell  to  my  lot  to  determine  it.  It  is  cer- 
tainly  desirable  that  the  point  should  be  settled. 
It  is  probable  that  the  opinion  of  this  court  may 
not  be  final ;  and  it  would  be  highly  satisfactory 
to  my  mind  that  it  should  be  settled  by  a  supe- 
rior tribunal,  either  in  the  way  of  appeal  or  of 
prohibition :  but  at  present,  after  mature  and  care- 
ful consideration,  forming  the  best  judgment  I  am 
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able  on  the  subject,  I  am  of  opinion^  on  the  grounds 
already  stated^  that  the  articles  ought  to  be  ad'- 
mitted. 

But  a  rule  to  shew  cause  why  prohibition  should 
not  issue,  having  been  served  on  this  Court,  it  is 
my  duty  not  to  proceed  to  admit  the  articles. '  I 
have,  however,  thought  it  respectful  to  state  my 
opinion  for  the  consideration  of  the  Court  of  Com- 
mon Law.  If  they  should  difler  from  me,  I  shall 
bow  to  their  better  judgment  with  every  possible 
degree  of  deference  and  respect. 


fdtd. 

Michaeimai 


WiMON 
M'MATIb 


The  admission  of  the  articles  was  accordingly  or- 
dered to  stand  over. 


The  registrar  stated  that  the  rule  which  had 
been  granted  by  the  Court  of  King's  Bench  to 
shew  cause  why  a  prohibition  should  not  issue  to 
this  Court  in  this  cause,  had  been  discharged  with 
costs,  (f) 

PhUUmore  and  J.  Addams, 

In  moving  that  the  articles  should  be  admitted, 
prayed  to  amend  the  article  which  stated  the  fact 
charged^  by  substituting  Tuesday  the  16th  of 
March  for  Tuesday  the  15th  of  March. 

Adams  and  Lushinglon^  contri. 

The  error  is  fatal;  the  fact  must^be  proved  as 


Mkhaeimas 

Termj 

Dec.  4* 


(/)  Wilson,  D.  D.  v.  M'Math,  3  fiftrnewan  imd  Aldtnto, 
141.  3 
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Miekaelmuit 
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M'Matb. 


kid.  In  Thorpe  v.  Mansell  (g),  for  such  an 
omission  the  suit  was  dismissed  with  costs.  Oughton 
tiU  59.  The  same  role  exists  in  other  courts.  (A)  An 
indictment  could  not  hold  on  an  error  in  the  name. 
Viner's  Abr.  Abatement. 

Judgment. 

Sir  John  Nicholl. 

I  have  not  the  least  doubt  but  tbat^  before  the 
articles  are  admitted^  the  amendment  may  be 
made.  It  is  a  material  distinction  in  our  prac- 
tice from  that  of  the  Courts  of  Common  Law^  that 
this  Court  has  the  power  of  reforming  the  articles  ; 
for  we  here  debate  the  admissibility  of  them^  and 
that  is  the  very  question  before  me.  In  the  case  cited 
the  articles  had  been  admitted^  and  the  issue  given. 

The  alteration  is  the  slighest  possible  : — when  it 
is  made  I  shall  admit  the  articles  for  the  reasons  I 
stated  at  length  on  a  former  day. 

I  shall  only  state  my  anxious  hope  that  if,  as 
has  been  stated,  this  question  has  been  brought 
forward  merely  to  try  the  question  of  right,  it 
will  be  brought  to  the  shortest  conclusion,  and  that 
all  unnecessary  expense  will  be  avoided.  If  the 
party  wishes  to  take  the  opinion  of  the  Court  of 
Delegates,  the  shortest  and  least  expensive  mode 
win  be  to  appeal  from  the  admission  of  the  ar- 
ticles. 


An  affirmative  issue  was  given  by  Mr.  M'Math 


1890. 
Hilarw 

Term^      to  these  articles. 

Jwmarjf  90. 


(ir)  Coniiftoiyof  London,  Joiy^O,  1810. 
(A)  1  Viner  Abr.  8. 
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The  judge  pronounced  that  Alexander  M'Math 
had  interrupted  the  Reverend  H.  B.  Wilson^  D.  D. 
when  he  had  taken  the  cbair^  as  president^  at  a 
vestry  meeting  held  within  the  walls  of  the  parish 
church  of  St.  Mary^  Aldermary^  and  prevented 
him  from  exercising  the  office  of  chairman  or  pre- 
sident of  the  said  vestry  meeting,  and  dispossessed 
him  thereof  as  pleaded  in  the  articles ;  and  con- 
demned the  said  Alexander  M'M ath  in  costs ;  and 
decreed  a  monition  against  him  to  abstain  from 
sach  conduct  in  future. 


1820. 
Hilary 

•/on*  27* 

WiLSOir 

M^Math. 
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Term^        In  the  Goods  of  Joanna  Wilkinbon^  Deceased. 

Nov.  1 5m 

Per  curiam. 

A  married  woman  has  taken  probate  without  the 
consent  of  her  husband  ;— the  husband  is  now  con- 
senting  to  its  being  revoked^  and  she  brings  in  an 
*  affidavit  that  she  has  not  intermeddled  with  the  ef- 
fects. — I  shall  allow  the  probate  to  be  brought  in 
and  revoked^  and  the  administration  with  the  will 
annexed  to  be  granted  to  the  residuary  legatees. 
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Roper  v.  Roper.  jy^^  5^ 

Judgment..  Twoexpiaiu. 

Sir  John  Nicholl.  i^S^it:; 

Thb  sait  is  brought  by  the  wife  for  cruel  con-  ^^^®'*^" 
doct  on  the  part  of  her  husband.  The  libel  had 
entered  into  a  detail  of  circumstances ;  and  pleaded 
the  abase  of  her  family  by  the  husband.  Iq  such 
a  case  the  Co^lrt  would  be  unwilling*  to  narrow  the 
husband  in  his  defence.  Both  the  articles  ob^ 
jeeted  to  are  offered^  not  as  affording  evidence  of 
misconduct ;  but  rather  as  explanatory  of  the  ge- 
neral cbinfacter  and  complexion  of  these  family  quar- 
rels.—I  think  it^  therefore^  proper  to  admit  these 
articles^  though  the  miatter  may  not  be  strictly  evi- 
dence ;  especially  as  I  understand  that  the  father 
and  mother  are  to  be  examined  upon  them  ;— they 
may  shew  the  spirit  with  which  they  give  their  evi- 
dence^ and  tend  to  elucidate  the  nature  of  these 
family  quarrels. 

I  win  not  anticipate  how  circumstances  may  more 
specifically  bear  upon  the  case.    Perhaps  it  wouU 
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^^^e  'XfiQ  better  if  they  had  been  brought  forward 
.\v  .aierrogatories  than  by  plea:  but  I  will  not  shut 
'.a%^iuout;  as  they  may  support  the  defence  of  the 
liubband  which  may  depend  on  what  may  be  stated 
by  the  witnesses  of  the  family.  Though  there  might 
be  objections  under  other  circumstances^  in  this 
case  it  is  quite  proper  that  they  should  be  admitted. 


1818. 

Jtfi^^dfmaf  Halford  i;.  Halfoud. 

Dee.  5. 

An  exceptive    JUDGMENT. 
rejected.  Sir  JoHN   NiCHOLL. 

The  question  arises  on  the  admissibility  of  an 
exceptive  allegation. — Although  the  party  accused 
is  not  to  be  narrowed  in  her  defence  ;  yet  exceptive 
allegations  are  always  to  be  watched  with  jealousy  ; 
and  more  so  when  they  are  offered  by  the  wife^  be- 
cause she  has  not  the  ordinary  check  of  costs. 

The  wife  has  given  in  a  defensive  plea^  on  which 
she  has  examined  fifteen  witnesses. 

The  Court  exercises  a  greater  discretion  over 
exceptive  allegations^  after  publication^  in  a  cause ; 
because  it  can  then  see  more  of  the  general  cha- 
racter of  the  case,  and  what  facts  bear  upon  the 
general  issue  of  the  cause. 


% 
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'  After  poblication  the  party  is  at  liberty  to  plead 
specific  facts  contradictory  to  the  testimony  of  the 
witnesses  ;  which  facts^  owing  to  the  generality  of 
the  adverse  plea,  it  could  not  have  met  before : — 
for  instance^  if  general  familiarities  are  pleaded^ 
and  under  this  head  an  important  specific  fact  is  in- 
troduced^ which  the  party  can  have  had  no  oppor- 
tunity of  contradicting  before  publication ;  then  it 
is  allowed^  for  the  purposes  of  just  defence^  to  shew, 
after  publication,  that  it  is  untrue. 
The  present  allegation  is  of  a  very  slight  kind*. 
The  first  article  pleads  that  no  credit  ought  to 
be  given  to  the  depositions  of  Margaret  Stewart, 
produced  as  a  witness  on  behalf  of  Mr.  Halford  ; 
for  that,  on  referring  to  tbe  original  deposition  of 
the  said  Margaret  Stewart,  on  the  libel,  she  has  to- 
inirds  the  close  of  tenth  article  deposed. 

''  And  further  to  the  said  article  the  de- 
ponent cannot  depose ;  except,  that  after 
she  had  made  the  discovery  of  Sir  Thomas 
''  Staines  leaving  his  bed-room  of  a  night ; 
''  and,  as  near  as  she  can  recollect,  some  time 
''  in  the  month  of  July,  she,  the  deponent, 
was  engaged  one  day  in  settling  some  ac« 
counts  with  Thomas  Birch,  the  bailiff  of  her 
"  brother's  farm,  at  Dandelion,  (which  she  was 
''  frequently  engaged  in  doing  with  him  for  se- 
''  veral  hours  at  a  time)  ;  and  the  said  Thomas 
''  Birch,  who  has  been  many  years  in  the  fa- 
''  mily,  then  told  the  depcment,  in  confidence, 
''  and  with  apparent  great  concern,  that  he, 
''  and  several  of  the  men  employed  about  the 
"  farm,  had  seen  Mrs.  Richard  Halfoid  and 

u  2 


t€ 


<€ 


t€ 


t€ 


99 

1818. 

Michaelmai 

Term. 

Halfobd 

V. 

Halfobd. 


100 


CASES  DETfiRMIHED  IN  THE 


1818. 

Michaelmoi 
Term, 


Halfosd 

HiXFORD. 


€€ 


it 


it 


is 


it 


it 


i€ 


it 


€€ 


''Sir  Thbmas  Staines  lying  together  (At  a 
''  bay-pent  in  the  hayfield  ;  and  that  they  ra- 
''  mained  there  for  above  an  hour.  The  de- 
ponent heard  what  Thomas  Birch  had  to 
say  upon  the  subject ;  and  in  reply  merely 
expressed  her  concern  at  what  he  had  told 
"  her ;  but  did  not  communicate  to  him  any 
''  of  the  circumstances  of  criminality  within 
her  knowledge,  as  before  deposed/  Now 
the  said  Margaret  Stewart^  widow^  hatb^ 
''  in  her  said  deposition,  knowingly  and  wil- 
fully sworn  aad  deposed  falsely  and-untruly  ; 
for  that,  in  truth  and  fact,  the  said  Thomas 
''  Birch  did  not,  at  the  time  mentioned  and 
intended  in  the  said  deposition,  or  at  any 
other  time,  tell  or  inform  the  said  Margaret 
''  Stewart  in  confidence,  and  with  apparent 
''  great  or  any  concern,  that  he  and  several 
''  of  the  men  employed  about  the  farm  had 
''  seen  Mrs>  Richard  Halford  and  Sir  Thomas 
''  Staines  lying  together  on  a  haypentin  the 
''  hayfield,  and  that  they  remained  there  for 
''  about  an  hour,  ov  to  that  or  the  like  effect 
''  And  that  the  party  proponent  doth  further 
allege  and  propound,  as  the  truth  and  fact 
was  and  is,  that  on  a  Jay  happening  in  the 
^  month  of  June  in  the  said  year  1816,  being 
the  day  meant  and  intended  by  the  said  Mar- 
garet Stewart  in  her  said  deposition,  the 
said  Thomas  Birch  (who.  is  bailiff  to  the 
'^  said  Sir  Thomas  Statues)  being  fat  the  hay- 
^'  field  near  the  house  of  the  said  Sir  Thomas 
'J  Staines,  at  DtodeUbn,  afoiesai^i  with  seven- 
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'*  teen  or  eighteen  workmen;    the  said  Sir 

*'  Thomas  Stc^ines  came  into  the  field  to  see 

''  them  make  and  carry  the  hay.    That  some 

''  little  time  afterwards  the  said  Sarah  Hal* 

ford^  accompanied  by  her  son^  Robert  Hal* 

ford^  a  boy  of  upwards  of  ten  years  of  age^ 

came  into  the  said  hayfield,  and  joined  the 

''  said  Sir  Thomas  Staines,  That  after  walking 

"  for  some  time   amongst  the   work-people^ 

"  tnd  talking  to^  and  asking  them  questions^ 

"  they  the  said  Sir  Thomas  Staines  and  Sarah 

''  Halford  sat  down  on  a  haypent^  removing 

''from  one  to  another^  as  the  same  were  cleared 

or  carted  away,  the  said  Robert  Halford 

being  constantly  with  them^  and  sitting  by 

''or between  them^    That  the  said  Thomas 

"  Birch  being  shortly  after  sent  for  by  the  said 

Margaret  Stewart  to  the  house  of  Dandelion 

aforesaid^  the  said  Margaret  Stewart  asked 

''  him  where  his  master  and  Mrs.  Halford  had 

''  been^  to  which  he  replied  that  they  had 

''  been  oat  sitting  in  the  hayfield  amongst  the 

workmen^  or  to  that  very  effect.   That  she, 

the  said  Maegaret  Stewart,  did  not  express 

^'  her  concern  at  what  he  so  told  her,  or  make 

"  any  reply  or  observation  whatever  thereon," 

The  first  objection  to  the  admission  of  this,  is, 

^(hat  the  part  objected  to  is  no  evidence,  and  can- 

jBot  be  received.    The  tenth  article  of  the  libel 

pfeads  familiarities ;  Margaret  Stewart  deposes  at 

^reat  length  to  a  variety  of  them  ;  and,  at  theconcln- 

snim  of  her  evidence,  says,  that  Thomas  Birch  told 

off  the  transaction  in  the  hayfield.    This  then  is 
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mere  hearsay^  nothing  more ; — it  is  no  evidence  of 
any  fact ; — no  fact  has  been  pleaded  ; — the  evidence 
of  Birch  could  not  be  received  to  prove  it ; — it  is 
quite  unnecessary  to  contradict  this  fact,  because 
it  never  can  be  broug;ht  against  Mrs.  Halford. — 
But  it  is  said  it  would  affect  the  credit  of  the  wit- 
ness ; — ^but  how  so  ?  She  says  he  declared  so  to  her; 
he  could  not  now  be  brought  to  contradict  her. 
But  suppose  he  could,  and  that  he  came  forward 
and  told  his  story  as  it  is  stated  in  the  allegation  ;— * 
it  is  not  denied  that  conversation  passed  between 
them  ; — he  might  represent  it  differently  ; — but  it 
would  be  mere  witness  against  witness ;  it  might 
weaken  the  proof,  but  it  could  not  discredit  the 
witness.  In  a  contradiction  of  this  sort  it  would 
be  the  slightest  of  all  possible  evidence  ;— it  may 
easily  have  been  misapprehended  ; — it  is  not  that 
which  could  affect  her  credit ; — he  might  have  exag- 
gerated, or  she  not  have  understood  him  ; or  have 

put  too  strong  an  interpretation  on  what  he  said. 

It  is  very  different  from  a  case  where  specific  in- 
terrogatories are  put  to  a  witness^  and  he  is  asked 
whether  he  did  or  did  not  declare  so  and  so.  There^ 
by  bringing  two  or  three  persons  who  were  present 
to  disprove  what  he  said^  you  might  materially  af- 
fect his  credit. 

The  same  observations  apply  to  each  of  the  arti- 
cles of  this  allegation  ; — ^they  are  all  of  the  same  sort ; ' 
— ^and  the  Court  is  the  less  disposed  to  admit  them, 
because  Mrs.  Stewart  has  been  examined  to  the 
length  of  filling  with  her  evidence  forty  sides  of 
paper ;— there  will  be  opportunity  enough  of  com- 
paring her  evidence  with  itself,  and  with  the  evi-> 
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dence  of  other  witnesses ; — ^Iier  credit  must  stand  or 
fall  by  other  considerations  much  more  important 
than  that  of  persons  recollecting  or  not  recollect- 
lecting  the  conversation  she  states. — The  persons 
vouched  are  already  eicamined  in  the  cause  ; — their 
evidence  will  be  contrasted  with  that  of  Mrs.  Stew- 
art ; — and  if  they  represent  the  facts  differently 
from  her  statement^  they  will  afford  an  opportunity 
of  trying  her  credit.  Besides^  the  cause  is  never 
concluded  against  the  judge  ; — and  at  the  hearing 
be  may  admit  an  allegation  or  exception^  if  he  shall 
think  it  necessary. 

It  would  be  irregular  and  unseemly  to  allow  a 
cause  to  be  delayed  by  contradictions  of  mere  hear- 
say ;  and^  in  one  instance^  the  hearsay  of  hearsay. 

I  shall  reject  this  allegation. 
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MUSTO   r.   SUTCLIFFB. 

JSSSiof   Judgment. 

imfinished  in-        ^W  JoHN  N1CHOI.L. 
•tructiODS. 

In  this  case  Mr.  Sutcliffe  died  before  his  will 
could  be  prepared ; — the  instructions  are  set  up ; — 
they  are  in  these  terms^: — 

To  give  (a)  to  Mrs.  Sutcliffe  all  his  pro- 
perty for  life ;  and  after  her  deaths  to  give 
one  thousand  five  hundred  pounds  to  be  di- 
vided equally  between  the  children  of  my 
'^  late  brother  Thomas  Sutcliffe^  of  Bolton-Ie- 
''  Moor^  Yorkshire ;  and  one  thousand  five 
hundred  equally  between  the  children  of 
my  late  sister  Hannah^  the  wife  of  Charles 
Musto^  of  Shenfield^  in  the  county  of  Essex. 
To  give^  bequeath^  and  demise^  unto  my 
''  wife  Jane  Sutcliffe  all  my  rights  title^  and 

(a)  Then  were  Boreral  erasures  and  ioterlioeations  in  these 
instmctions :  the  words  <<  fire  hondred"  in  both  instances  wera 
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interest  in  that^  my  freehpld  loeB&uage  or       1818. 

tenement  in  which  I  noyr  Ii¥C^  situate  on  the  •    irvrJ^' 

t_«     \ 

north   side  of  New   Street^  Henky-upop'-    \^"v^^-^ 
Thames,  in  the  county  of  Oxford  ;  and  to      W^^^® 
''  her  heirs  and  assigns  for  eyer  ;  with  the  ap-    SuxpLirFs. 
''  pnrtenances  thereto  belonging/' 
It  is  sufficiently  proved  that  the  person   who 
received  these  instructions  was  satisfied  with  the 
intention  of  the  deceased  :  and  used  all  reasonable 
diligence^  but  could  not  complete  them  before  the 
deceased  died  ;^this  would  not  invalidate  the  in- 
strament  ;-rit  wquld  have  the  same  effect  as  if  it 
liad  been  completed^  provided  the  Court  be  satis- 
fied that  volition  went  with  the  act.— rand  that  there 
ifaB  sufficient  capacity. 

The  case  turns  on  the  proof  of  the  intention 

at  th^  time.— rin  all  testamentary  acts  in  the  last 

stage  of  life^  the  Court  looks  with  vigilai^ce  ai[id 

jealoQsy  to  the  evidence  by  which  they  are  sup^ 

ported.    On  the  evidence   of  the  dra\f er  alone 

tii^re  is  coqsiderable  doubt  as  to  volitioq.     No 

nore  is  proved  than  uniform  assent  on  the  pfirt 

^  t)i^  dcc^sed  to  the  questions  put  tp  Ii^im  ;— 

jibe  says  nothing  of  himself ; — t^e  answers  ''  yes'' 

to  every  thing.— While  this  person  was  writing 

^pm  the  instructions^  Mrs^  Wiggleswortl^  a  fe- 

Qttie  friend  who  was  present^  asked  the  deceased 

levml  questions  to  which  he  did  not  attend  till  he 

i)etfd  her  ask ''  Do  you  know  that  gentlemai^  Y* 

.rrTh^;  decesi^ed  tbea  dji^tipctly  aqswer^^  '^  Yes,'' 

M 1^  had  i|lap  in  l^e  luanner  (the  witness  adds) 

fjDiprered  very  distinctly  all  the  former  questions 

^httt  iia4  b^^9  pu^  to  him. 
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1818.  If  the  case  rested  here^  and  there  was  no  other 

T^rm!^  fact,  and  the  question  lay  between  these  instruc- 

^^^^*^^     tions  and  an  intestacy,  the  Court  would  have  great 

MusTo      difficulty  in  pronouncing  that  the  disposition  of  the 

SuTCLiFFE.   law  was  altered : — there  is  nothing  beyond  mere 

acquiescence. 

But  in  this  case  other  circumstances  release  me 
from  that  difficulty;  and  raise  strong  presumptions, 
and  high  probabilities,  of  a  testamentary  intention 
and  capacity. 

The  deceased,  when  a  widower,  and  aged  about 
fifty-five  married  Mrs.  Osborn  who  was  about  thirty 
or  thirty-one  years  of  age  ; — afterwards  he  executed 
a  will  by  which  he  cut  off  his  wife  with  a  shilling  : 
— this  was  evidently  a  will  of  resentment,  and  made 
under  an  impression  of  unfounded  jealousy  ; — this 
will  was  deposited  with  Mr.  Charles  Musto  who 
lived  in  the  county  of  Essex.— In  180^  the  deceased 
went  to  reside  at  Henley-on-Thames,  where  he 
lived  till  his  death  on  modt  affectionate  terms  with 
.  his  wife  ;  this  is  proved  not  merely  by  casual  ob- 
servers ;  but  by  those  who  were  extremely  inti- 
mate with  them,  and  who  have  established,  to  my 
satisfaction,  that  they  were  ''  a  particularly  happy 
couple.'* 

These  are  strong  presumptions  that  he  did  not 
intend  to  abide  by  the  will  he  had  made,  thir- 
teen years  ago  ; — his  declarations  are  to  the  same 
effect: — he  builds  a  summer-house  at*  consider- 
able expense;  declares  it  is  for  her,  and  hopes 
she  would  long  live  to  enjoy  it. — During  an  ill- 
ness he  had  a  year  before  his  death  he  said, 
''  I    want   Nancy  to    write  to   my    friends    in 
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Emcx^  that  I  may  alter  my  affairs,  and  leave 
them  more  comfortable  for  her.*'  ''  Nancy^  you 
will  g^  with  me  to  town  in  October ;  and  then 
we  will  alter  that  will  of  mine."  His  wife  was 
unable  to  attend  him  at  that  time^  and  the  visit 
was  postponed  till  the  following  spring.— In  Oc* 
tober  he  went  as  usual  to  London  to  receive  his 
dividends^  and  then  returned  to  Henley^  bringing 
his  wife  presents  from  London. 

These  circumstances  satisfy  me  that  he  fully  in- 
tended to  make  a  new  will,  and  provide  for  his 
wife ; — this  is  a  foundation  and  groundwork  for 
instructions  ;  it  is  more  favourable  than  an  insu- 
lated transaction ;  there  are  also  some  favourable 
circaoistances   respecting  the  deceased's  capacity. 
He  had  been  ill  only  a  few  days  : — he  was  not  ex- 
haosted  by  a  long  and  painful  disorder; — at  the 
time  of  giving  the  instructions  he  sat  up  on  the  side 
of  bis  bed  wrapped  up  in  a  flannel  gown  with  hid  feet 
00  bottles  of  hot  water  (as  the  witness  understood) 
apparently  very  ill^  but  not  so  ill  as  to  induce  the 
person  who  took  the  instructions  to  think  him  in  im- 
mediate danger  ; — he  used  few  words^  but  the  effect 
of  (big  is  taken  off*  by  the  consideration  of  his  being 
one  of  a  religious  persuasion  (a  Quaker)  the  mem- 
t^ere  of  which  use  few  words  ;  and  from  the  nature 
<)f  bis  disorder,  which  was  a  cough  accompanied  by 
depression  and  lowness  of  spirits^  it  is  not  extra- 
ordinary that  he  should  use  as  few  words  as  pos- 
sible;—it  does  not  appear  that  his  wife  was  at  all 
importunate  ;  and  it  is  something  to  the  advantage 
of  that  proposition  that  the  suggestion  did  not  ori- 
ginate with  her^  but  with  Mrs.  Wigglesworlh. 
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ISIS.  Tbe  persons  who  were  present  are  very  res^iect* 

TerwL      able  persons ; — there  is  no  appearance  of  a  con- 

^•^"^^"^     spiracy; — the  account  they  give  presents  no  in- 
oT^      consistencies  or  incongruities  daring  the  transac- 

SvTcurtz.  tion  : — when  he  was  told  that  some  lady  had  come 
to  see  him^  he  said  ''  it  is  very  kind  in  her ;" — he 
bearsj  understands,  and  gives  rational  answers,  be- 
fore  the  commencement  of  the  transaction ; — he 
seems  to  know  Mr.  Chapman  immediately  on  his 
entrance : — after  the  instructions  were  taken,  and 
while  Mr.  Chapman  was  reducing  them  into  writ- 
ing, Mrs.  Wigglesworth,  in  order  to  satisfy  her- 
self as  to  his  understanding,  asked  him  if  be  knew 
Mr.  Chapman.  ''  Yes  sure,  child,"  was  his  reply. 
.  Exercising  therefore  all  caution  and  vigilance  in 
examining  a  transaction  of  this  kind,  I  am  bound 
to  pronounce  for  the  paper. 

As  to  the  500{.  additional  to  the  1000/.  to  tbe 
children  of  Thomas  Sutclifle  and  of  Hannah  Musto, 
it  vras  taken  down  in  the  presence  of  the  deceased  by 
tbe  directions  of  the  widow  though  without  any  im- 
mediate reference  to  the  deceased  :— it  is  adverse  to 
her  interest  alone ; — she,  by  propounding  tbe  pa- 
per, has  assented  to  it ;  and,  therefore,  it  must 
lie  taken  as  part  of  it 

This  is  a  very  fit  case  for  the  expenses  to  be 
paid  out  of  tbe  estate :  indeed,  it  was  quite  necessary 
that  the  case  should  be  brought  before  the  Court 
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Lewis  v.  Lewis. 

Judgment.  tTrd^u 

Sm  John  Nicholl.  &X>n, 

This  is  a  case  of  some  novelty^  and  perhaps  of  who  was  to 

traasmittbein 

some  nicety  ;  and  there  is  every  reason  why  the  to  a  solicitor, 
Court  should  decline  to  decide  it  on  the  admission  pr^^ate. 
of  the  allegation. 
The  aUegation  pleads^ — 
First,  That  Elizabeth  Williams  died  on  the  16th 
ci  Afoy  last^  having  made  her  will^  dated  on  tlfe 
14th  of  Aprils  1818;  in  which  she  constituted  her 
nephew  Griffith  Georg6  JLiewis^  Esq.  and  William 
Stace,  Esq.  executors. 

Seamdbf,  That  Griffith  Williams,  the  father  of 
Elizabeth  Williams,  the  testatrix,  by  his  will,  dated 
Feb.  2, 1790 ;  amongst  other  legacies,  bequeathed 
certain  monies  in  the  public  funds  to  his  three 
daoghters,  one  of  whom  was  the  deceased  in  this 
cause  in  the  following  words : — ^'  And  as  to  my 
said  money  in  any  of  the  public  funds,  I  give 
and  bequeath  the  same  to  my  friend  Stephen 
Remnant,  jun.,  Esq.  his  executors,  administrators, 
and  assigns^  upon  trust  to  pay  the  interest  and 
''  dividends  thereof  to  and  among  my  said  three 
daughters,  Elizabeth  Williams,  Ann  Williams, 
and  Jane  Lewis,  during  their  lives,  for  their  sole 
and  separate  use,  and  independent  of  any  pre-  . 
sent  or  future  husband ;  and  in  case  of  the  death 
of  any  of  my  said  daughters,  then  in  trust  for 


€€ 
€€ 


€€ 
t€ 
€€ 
t€ 
€€ 


no 


CASES  DETERMINED  IN  THE 


1818. 
Mkhaelmoi 
Term. 


€g 


€C 


€€ 


€€ 


€€ 


€€ 


€€ 


the  said  Stephen  Remnant,  his  executors^  ad- 
ministrators^ and  assigns,  to  pay  and  transfer  the 
third  part  or  share  of  such  daughter  so  dying, 
to  such  person  or  persons  as  she  shall  hy  will 
give  and  bequeath  the  same :  but  it  is  my  will 
and  desire  that  my  said  daughters,  or  either  of 
them,  should  not  be  at  liberty  to  dispose  of  their 
share  of  the  principal  of  such  money  during 
''  their  lives." 

Thirdly f  That  Anne  Williams,  one  of  the  sisters, 
died  in  February  last,  having  made  her  will,  by 
which  she  bequeathed  the  whole  of  her  property  to 
Elizabeth  Williams,  but  made  no  specified  disposi- 
tion of  her  share  of  the  money  in  the  public  funds 
to  which  she  was  entitled  by  the  will  of  Griffith 
Williams;  and  that  the  said  Elizabeth  Williams 
gave  instructions  to  her  solicitor,  William  Preston 
Morgan,  to  prepare  her  will  for  her,  and  that  be 
accordingly  did  so ;  and  when  she  gave  such  in- 
structions, she  expressed  herself  as  desirous  of  be- 
queathing her  share  of  the  money  in  the  public 
funds,  to  which  she  was  entitled  by  the  will  of 
Griffith  Williams,  as  well  as  the  share  of  her  de- 
ceased sister,  among  her  three  nieces,  Elizabeth 
Anne  Tortoiseshell   Lewis,  Jane  Pitcarn  Jones, 
and  Anne  Georgiana  Martha  Lewis ;  and  she  ac- 
cordingly mentioned  to  William  Preston  Morgan 
that  those  two  shares  of  herself  and  his  sister  com- 
prised all  the  money  she  was  possessed  of  or  enti- 
tled to  in  the  public  funds.     That  William  Preston 
Morgan  thereupon  requested  to  see  the  will  of  her 
father:  but  she  declined  shewing  the  same,  and  satd 
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it  was  on  necessary^  as  she  bad  the  complete  dis- 
posal of  the  property/' 

Fourthhf,  '*  That  immediately  after  Elizabeth 
Williams  had  executed  her  will  on  the  14th  of 
April,  1818j  it  was  by  her  desire  sealed  up  in  an 
envelope  by  William  Preston  Morgan^  who  de- 
livered the  same  to  her  ;  and  that  some  time  after- 
wards doubts  having  been  expressed  whether  the 
share  of  Anne  Williams  deceased  in  the  said  stock 
wonld  pass  by  her  will^  and  the  same  having  been 
communicated  to  Elizabeth  Williams,  the  testatrix, 
she  was  much  troubled  thereat ;  and  for  some  time 
before,  and  particularly  during  the  last  eight  or 
ten  days  before  her  decease,  expressed  great  un- 
euness  lest  her  own  will  might  occasion  any  dif- 
ficulty, saying,  that '  she  wished  Mr.  Morgan  would 
call,  that  he  might  make  any  addition  or  alterations 
that  were  necessary  in  her  said  will,  to  prevent  the 
]H)88ibility  of  any  question  arising  upon  it  as  to  the 
disposition  of  her  part  or  share,  as  well  as   the 
share  bequeathed  to  her  by  her  sister.     That  the 
deceased  frequently  made  such  declaration  to  Grif- 
fith George  Lewis,  and  other  of  her  friends  who 
were  then  in  the  house  with  her;  and  several  times 
derired  the  said  Griffith  George  Lewis  to  send  for 
William  Preston  Morgan,  but  he  deferred  sending 
for  him  until  a  correspondence  which  had  taken 
place  between  him  and  his  solicitor,  as  to  the  ef- 
fect of  the  bequest  contained  in  the  will  of  the 
iajd  Anne  Williams,  of  her  share  of  the  money  in 
the  public  funds,  was  concluded. 

These  circumstances  in  the  four  first  articles 
Jeave  little  or  no  room  to  doubt  that  it  was  the  in- 
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•^^      tenlion  of  tht  dfe^eased  to  giv^  her  property  in' the 


nrmu      funds  to  her  nieces.  The  question  then  is  whether, 

^^^^^"^"^    from  the  fbcts  stated  in  the  subsequent  article,  «he 

*^"      has  done  sufficient  to  remove  the  doubts  she  en- 

Lkw».     tertained  as  to  the  sufficiency  of  her  will ; — ^the 

paper  yf^s  not  produced  to  her,  nor  even  read  over 

to  her. 

The  fifth  article  pledds  that  on  the  14th  of  Majr, 
Elizabeth  Williianis  desired  her  nephew  Griffith 
George  Lewis,  who  was  then  in  her  bedroom,  to 
take  her  will  out  of  a  drawer  in  the  said  bedroom', 
and  ''  to  send  for  William  Preston  Morgan,  and 
deliver  it  to  him,  and  desire  him  to  make  what 
addition  thereto  he  might  think  neiiessary  for 
the  purpose  of  preventing  any  question  or  litiga- 
tion arising  respecting^  her  said  monies  in  the  pub- 
lic funds ;"  and  that  the  next  morning,  finding  the 
deceased  very  unwell,  he  went  to  the  house  of 
William  Preston  Morgan,  and  delivered  him  Che 
message,  and  desired  him  to  call  on  the  deceased. 
On  the  following  day  Morgan  called ;  the  de- 
ceased was  asleep, — ^but  the  will  was  delivered  to 
him  by  her  nephew ;— in  consequence  of  his  direc- 
tions, a  codicil  was  prepared.  Morgan  carried  it 
for  execution ; — the  deceased  was  in  a  stupor,  and 
died  on  the  following  morning  without  any  act  of 
execution. 

There  have  been  many  cases  in  which  instruc- 
tions received  from  the  party  deceased,  but  not  re- 
duced into  writing  in  his  presence,  nor  read  over 
to  him,  have  been  pronounced  for  on  clear  proof  of 
the  intention :«— but  I  believe  in  all  these  cases  the 
instructions  have  been  given  to  the  drawer  by  the 
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deceased,; — here  (hey  were  not  given  by  the  de-       I8I8. 
ceased,  but  by  hiro  to  a  third  person,  that  how-  ^^^f/J^""' 
ever  a  credible  person,  and   one  whose  interest     ^'^^v^*^ 
it  was  to  maintain  an  opposite  opinion,  for  he      I^i^^is 
would  be  entitled  himself  to  a  share  of  that  re-      Lewis. 
sidue  which  purports  to  be  given   by  the  paper 
in  question   to  the  three  nieces  ;    the  evidence, 
therefore,  will  come  recommended  by  the  circum- 
stance of  its  being  adverse  to  his  own  interest. 

If  the  deceased  had  merely  told  Morgan  to  pre- 
pare such  an  instrument  as  would  carry  her  inten- 
tions into  effect,  there  can  be  no  doubt  but  that 
the  case  wonld  come  under  several  decisions  of 
this  Court. 

The  question  then  is  whether  there  is  any  rule 
of  law  that  instructions  which  pass  through  the 
nedioro  of  a  third  person  should  not  be  admitted 
to  probate,  though  no  question  arises  on  the  credit 
dae  to  the  witness,  or  of  the  intention  of  the  de- 
ceased.   The  Court  undoubtedly,  in  such  a  case, 
would  be  doubly  on  its  guard :   but  I  have  yet 
to  learn  that  it  is  essentially  and  absolutely  neces- 
sary that  the  instructions  should  come  from  the  tes- 
tator to  the  persom  who/is  to  prepare  the  instru- 
ntent.     Here  the  instructions  are  recommended 
>l8o  by  the  additional  consideration  that  the  co- 
dicil was  not  to  alter  the  will,  but  was  supple- 
OBCDtary  to  it,  and  explanatory  of  it,  and  with 
the  express  object  of  removing  doubts  that  might 
^  tejchnically  raised  as  to  forms.     If  all  these 
circumstances  can  be  proved,  I  shall  on  princ^)le 
kc  rather  at  a  loss   to  know    what  further  de- 
OMinds  the  law  can  make  in  order  to  induce  the 
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1818.       Court  to  pronounce  against  the  validity  of  this  in- 

M  chaeimas     ,  . 

Term.      slrument. 


Lewis 

y. 
Lewis. 


1819. 

Hilary 

Termj 

February  1< 


Alle^tion  admitted. 


Judgment. 
Sir  John  Nicholl. 

When  the  allegation  in  this  case  was  admitted, 
the  Court  expressed  an  opinion^  that  if  the  facts 
should  be  proved^  the  codicil  would  be  valid.  .  I 
have  since  revised  the  arguments  and  my  opinion, 
and  I  see  no  reason  to  alter  the  latter.  The  only 
question  is,  whether  the  facta  are  so  proved  as  to 
establish  the  truth  of  the  allegation.  The  cases  ad- 
verted to  are  those  in  which  doubt  was  enter- 
tained as  to  facts^  but  not  as  to  principle ;  cases  ia 
which  the  Court  could  not  safely  rely  on  the  me- 
mory of  the  person  who  was  examined. 

If  the  instructions  were  given  by  the  deceased, 
and  those  instructions  were  reduced  into  writing 
during  his  lifetime^  and  sudden  death  intervened 
to  prevent  the  due  execution  of  the  will,  I  know 
of  no  rule  of  law  to  exclude  those  instructions  from 
probate,  because  they  were  reduced  into  writing 
by  a  third  person.  I  see,  therefore,  no  ground  to 
alter  my  opinion. 

On  the  facts,  there  is  no  doubt  but  that  the  de- 
ceased intended  to  leave  her  property  in  die  funds 
to  her  neices.  The  only  reason  which  rendered  the 
codicil  necessary  was,  whether  the  words  of  the 
will  would  give  effect  to  this  intention.  The  na- 
ture of  the  doubts  were  well  known  to  the  de« 
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ceased^  and  clearly  expressed  by  her:  she  discussed 
them  with  her  solicitor^  Mr.  Morgan.  AH  she  had 
to  do  was  to  make  a  codicil  to  remove  doubts  as  to 
the  construction  of  her  will^  there  being  none  as 
to  her  intention. 

The  question  is^  whether  she  gave  instructions 
for  the  preparation  of  such  a  codicil  ?    The  exe- 
cutor in  this  case  gives  evidence  against  his  in- 
terest ;  for  if  the  property  should  not  pass  by  the 
will,  he  would  be  a  party  in  the  distribution  of  it ; 
—there  is  every  reason  to  receive  his  evidence  with 
perfect  reliance  : — his  examination  on  the  fifth  ar- 
ticle shews  that  he  had  in  effect  received  instruc- 
tions and  directions   for  preparing  the  codicil. — 
The  manner    in  which   this  was   to  be   done  he 
done  could  decide. — This  is  as  perfect  a  direction 
as  if  she  herself  had  dictated  the  words.     This  I 
consider  as  full  proof  of  instructions: — but  it  does 
not  rest  here.     A  young  lady  was  present  who 
heard  this^  and   confirms   it.     The   Court  is  ex- 
tremely jealous' whdre  the  drawer  does  receive  the 
instractions  himself,  lest  he  should  mistake  or  contra- 
vene the  meaning  of  them.  Here  there  is  no  difliculty 
of  that  sort.     Her  anxiety  is  clear,  and  there  is  no 
appearance  of  contrivance.    Mr.  Lewis  directs  the 
wlicitor  to  come  there ;  on  his  arrival,  the  testa- 
trix is  not  in  a  state  to  see  him,  she  having  fallen 

« 

into  a  doze.  The  whole  conduct  of  the  party  shews 
that  the  instructions  were  thought  to  have  been 
finally  given  ; — they  were  written  fair  at  the  bottom 
of  the  will  itself,  under  circumstances  in  which  it 
was  proper  and  regular  so  to  do.  The  deceased 
berself  considered  that  she  had  given  final  instruct 
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Lewis 

V, 


iuia  ^^^"s» — she  was  anxious  that  Mr.  Morgan  should 
Term.  bring  the  instrument  for  her  signature,  being 
afraid  that  she  should  be  too  late  to  sign  it  at  all. 
Where  an  instrument  is  not  read  over  to  the  de- 
Lewis.  ceased,  the  Court  is  vigilant  for  fear  of  mistake  or 
imposition.  Here  there  was  no  neglect^  and  there 
could  be  no  imposition.  The  solicitor  attended  to 
have  it  read  over,  and  executed :  but  was  pre- 
vented from  seeing  the  deceased  on  account  of  her 
incapacity. 

It  is  most  clearly  and  satisfactorily  proved  that 
the  deceased  gave  the  instructions,  and  that  the 
codicil  was  reduced  into  writing  during  her  life.  It 
is  as  valid,  therefore,  as  if  it  had  been  absolutely 
executed  by  her,  and  I  pronounce  for  it. 


Hilary  ^ 

Termj  GrANT  V.    LeslIE. 

February  8. 

a^co^Xgt  Judgment. 

mT^i:"^      Sir  John  NicHOLL. 

irSi  wUh       ^^^  Newark,  the  deceased  in  this  case  leaves  four 

the  surviving  codicils ;  by  the  last  he  appoints  his  nephew  residuary 

executor  of  a  ■        .        rV.  .  ^ 

wife.  legatee.  His  personal  property  amounted  to  37,000/.; 

the  legacies  to  1400Z.  Charles  Grant  and  Alexander 
Thompson,  two  of  the  executors,  took  probate,  and 
possessed  themselves  of  the  property :  but  Alex- 
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andcr  Thompson  is  since  dead.     Mr.  Leslie  claims       J«iO- 
now  to  be  executor  according  to  the  tenor.     The       Term. 


Grant 

V. 


question  is^  whether  he  is  entitled  to  be  joined  in 
the  probate^  with  an  executor  expressly  appointed. 

It  has  been  hardly  denied  in  argument,  that  if  Lesliis, 
it  was  the  clear  intention  of  the  deceased  to  ap- 
point an  executor  according  to  the  tenor^  it  is 
within  the  competency  of  the  Court  to  grant  pro- 
bate to  him.  The  distinction  attempted  is  not 
founded  on  solid  principle.  Why  is  any  person 
allowed  to  be  an  executor  according  to  the  tenor? 
Because  it  is  the  intention  of  the  testator  that  he 
shall  take  the  management  of  his  property  after  his 
death.  Undoubtedly^  where  there  is  an  express 
appointment  of  an  executor^  it  is  less  probable  that 
there  should  be  an  indirect  appointment  to  the 
iame  office.  Stilly  if  the  thing  is  clear^  if  a  tes- 
tator  by  codicil  should  say^  ''  I  direct  A.  B.  to  join 
in  collecting  my  property,  and  paying  my  lega-» 
cies/'  it  can  scarcely  be  denied  that  a  person  so 
distinctly  appointed  must  be  considered  as  an  exe- 
cutor. The  authority  from  Wentworth  (a)  is 
clearly  to  this  effect. 

I  have  caused  inquiry  to  be  made  at  the  office 
andUnd  there  is  no  rule  of  practice  which  should 
exclude  a  person  so  appointed. 

In  CoUard  v.  Smith,  (b)  I  see  from  my  note 
that  the  Court  said^  '^  this  will  is  so  worded  that 
it  is  hardly  possible  to  understand  it.  Three 
Fi^ns  are  named  in  trust;  the  question  is  whe- 
ther the  son  is  to  join  with  them  ;  the  best  way 

(fl)  Weiitworlh's  Executor,  Pa.  IV.  s.  4.  p.  230. 
ib)  Prerug.  1799. 
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IBIP«       ia  to  join  him  with  the  other  three ;"  and  I  take  it 
'i\rm.      i^  tl^i^  <^ft^  the  Court  granted  probate  to  an  exe- 


cutor  not  named^  together  with  three  that  were 
named. 

l*a.wu  lu    Powell  r.  Stratford,  (6)  the  wife  was  ex- 

pn{9sly  named  as  executrix.  Lord  Henniker  was 
to  a<»ist  her :  bat  he  was  not  called  an  execator ; 
the  Court  said  he  might  be  so  according  to  the 
tenor. 

Hence,  I  think,  that  if  the  deceased  intended 
to  join  this  person  in  the  management,  the  Court 
is  to  join  him  in  the  probate. 

The  second  point  is,  whether  Mr.  Leslie  is  an 
executor  in  the  terms  of  this  codicil  according  to 
the  tenor. 

The  codicil  is  dated  on  the  25th  of  March,  1818. 
Mr.  Leslie  was  then  on  the  point  of  attaining 
twenty-one  years  of  age.  The  words  are,  "  1  ap- 
point my  nephew  Shirley  Conyers  Leslie  my  re- 
siduary legatee  to  discharge  ail  lawful  demands 
against  my  will  and  codicils  signed  of  different 
^ates." 

It  is  a  separate  codicil ;— no  other  person  is  the 
object  of  it.  It  is  alleged  in  the  act  of  Court  that 
this  is  a  re-appointment  of  a  residuary  legatee  :  but 
it  is  not  so.  He  was  appointed  residuary  l^atee 
when  a  minor  by  the  will.  The  words  '^  residuary 
legatee''  are  only  descriptive.  The  r  maining 
words  express  the  real  object  of  the  codicil,  ^'  I 
appoint  my  nephew  to  discharge  all  lawful  de- 
mands."    To  discharge  lawful  demands    is  the 

(6)  Prcrog.  1803. 


Grant 

V. 
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very  office  of  an  executor^  more  especially  to  pay       1819. 

J  ,  .  Hilary 

«ebts.  Term. 

Supposing  it  doubtful^  what  were  the  intentions  of 
the  deceased; — where  the  expressions  apply  to  the 
residuary  legatee,  the  Court  must  willingly  admit     Leslie. 
him^  because  he  has  the  greatest  interest  in  the 
proper  management  of  the  estate.     Assuming  the 
meaning  to  be  doubtful,  I  cannot  accede  to  the 
argument  that  the  Court   is  not  to  take  into  its 
consideration  the  convenience  and  advantage  which 
vrill  be  derived  to  the  estate.     I  have  heard  no  in- 
convenience stated  in  case  he  should  be  joined  to 
Mr.  Grant.     I  must  presume   Mr.  Grant  will  do 
what  he  says  he  will  do  ;  namely,  proceed  against 
the  representatives  of  the  other  executor,   who 
has  died.      Suppose   he    should    alter  his  mind^ 
then  there   would   be    great  disadvantage  to  the 
residaary  legatee :    but  if   the  residuary  legatee 
is  joined  with  him,  then  he  can  take  care  to  pro- 
ceed against  Mr.  Thompson's  estate.     There  is  no 
inconvenience  one  way,  there  is  the  other  way. 
I  shall  do  what  my  predecessor  did  in  a  similar 
case.    I  feel  myself  authorized  to  grant  a  joint 
probate.     I  think  it  was  the  intention  of  the  de« 
ceased  that  Mr.  Leslie  should  be  joined  in  the  exe- 
cutorship :  but  if  this  is  doubtful,  I  think  there  is 
good  reason  for  granting  a  joint  probate;  and  I 
shall  grant  it. 

On  the  question  of  costs. 
J^er  Curiam. 

I  think  that  the  ex])enses  of  both   sides  must 
be  paid  out  of  the  estate. 
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Ratter 

Termj 

May  8. 
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Austen  v.  Dugger. 


An  Appeal  from  the  Consistory  Court  of  Exeter. 


Brawling 
pro?efl. 


Judgment. 

Sir  John  Nicholl. 

The  cause  comes  for  bearing  on  the  same  evi- 
dence as  in  the  Court  below  :  but  the  counsel  on 
both  sides  have  very  properly  agreed  to  omit  the 
evidence  on  the  exceptive  plea. 

The  only  question  at  issue  is^  whether  the  de- 
fendant is  guilty  of  an  offence  against  the  statute  of 
Edward  VI.  (a)  The  object  of  that  statute  was 
not  to  protect  private  individuals  from  personal  of- 
fence :  but  to  protect  the  church  and  churchyards 
from  profanation^  and  to  preserve  order  and  de- 
cency in  the  meetings  which  may  be  held  within 
them.  If  an  offence  has  been  committed  against 
this  statute,  and  it  shall  be  duly  proved,  it  is  the 
duty  of  the  Court  to  punish  the  offender. 


(a)  5  &  6  £dw.  VI.  c.  4. 
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An  objection  has  been  taken  to  the  form  of  pro- 
ceedings^ and  the  heading  of  the  articles, — not  to 
the  citation  itself:  bat  the  citation  may  lead  to  the 
interpretation  of  the  articles.  The  judge  cites  the 
party  to  appear  ''  before  us^  or  our  lawful  sur- 
rogate/' stating  the  charge,  and  the  promoter.  The 
articles  are  in  the  name  of  the  official  principal^ 
and  in  the  usual  style  of  the  person  filling  the  judi- 
cial situation.  ''  We^  Ralph  Barnes  Clerk,  Master 
of  Arts,  official  principal  of  the  Episcopal  Con- 
sistorial  Court  of  Exeter,  our  lawful  surrogate^  or 
(oq  other  competent  judge  in  this  behalf,  do  ob- 
ject  article  and  administer  to  you,  Richard  Dugger^ 
of  the  parish  of  Fowey>  in  the  county  of  Cornwall^ 
and  within  our  diocese  of  Exeter  aforesaid.  Cooper^ 
aH  and  singular  the  articles  and  charges  foUow- 
ing/'  &c. 

The  objection  taken  is  to  the  expression  *'any 
^tr  competent  judge,**  which  is  said  to  make  the 
whole  matter  so  undecided  before  whom  he  is  to 
appear^  that  it  renders  the  whole  proceeding  null 
and  void. 

Undoubtedly^  in  criminal  proceedings  forms  are 
to  be  strictly  observed :  but  they  must  be  forms  con- 
Bected  with  material  points.  How  could  this  mis- 
lead the  party  ?  No  other  competent  judge  could 
Incapable ;  it  must  be  the  person  filling  the  judi- 
cial gitoation  in  the  Consistory  Court  of  Exeter,  or 
'  the  Court  of  Appeal.  At  most  they  would  be  only 
words  of  surplusage :  but  I  do  not  think  they  are  to 
be  considered  as  such.  The  words  appear  to  me  to 
bave  been  introduced  with  great  propriety ; — sup- 
posing Mr.  Barnes,  the  official  principal,  had  died 
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Easter 

Term. 
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1810.  pending  this  suit^  then  his  successor  would  become 
Term.  &  Competent  judge, — the  suit  would  then  not  have 
abated  by  the  death  of  the  judge.  So  in  the  ap- 
peal^ the  Dean  of  the  Arches  must  be  considered 
J>ii«aw.  as  a  competent  judge.  Although  every  protection 
is  to  be  afforded  to  a  person  criminally  accused  ;— 
yet  frivolous  objections  in  point  of  form  are  not 
to  be  allowed.  It  would  be  very  injurious  to  the 
public  interest,  if  they  were  allowed  to  defeat  a 
case  of  this  description. — The  objection  may  cer- 
tainly be  taken  in  this  the  latest  stage  of  the  cause: 
but  that  makes  it  the  more  incumbent  on  me  to  see 
that  the  objection  is  valid.  I  am  clearly  of  opinion 
that  the  objection  will  not  avail  the  respondent. 

The  offence  laid  is,  that  on  the  27th  of  April, 
the  church  rate  being  produced,  Austen,  a  prtitei- 
pal  payer,  in  a  peaceable  manner  asked  Dugger 
whether  a  house  of  his  did  not  let  for  50/.  a  year, 
when  the  said  Dugger,  unmindful  of  his  soul*8 
health,  and  regardless  of  the  sacredness  of  the 
place,  in  a  loud  and  quarrelsome  voice  addressing 
himself  to  Austen,  exclaimed,  '^  It  is  a  damned  He. 
Ida  not  say  you  are  a  liar:  but  it  is  a  damned  lie." 
It  has  been  contended  that  these  words,  if  proved, 
are  not  an  offence  against  the  statute ; — that  they 
are  neither  quarrelling,  chiding,  nor  brawling.  A« 
1  have  already  observed,  the  object  of  the  statute  i% 
not  to  protect  the  individual,  but  the  sacredness  of 
the  place.  I  am  at  a  loss  to  know  what  words  can 
be  more  improper.  They  may  be  so  softened  as 
not  to  impute  a  lie  to  Mr.  Austen : — but  if  they  are 
not  offensive  to  Austen,  they  would  be  to  some 
other  person  who  had  asserted  the  thing; — they 
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are  words  of  chiding,  qnarrelling,  and  brawling.  I  n^^^* 
tm  clearly  of  opinion  that  they  are  rightly  charged ;  Term. 
and  that  if  proved,  they  constitute  the  offence  which 
it  was  the  object  of  the  statute  to  repress. 

The  next  question  is,  whether  they  are  proved; —  DocaEa. 
two  witnesses  depose  directly  to  them,  the  vicar, 
and  one  of  the  churchwardens  of  the  parish.  If 
these  witnesses  are  to  be  believed,  they  fully  bring 
the  charge  within  the  statute  ; — their  official  situa- 
tion entitles  them  to  credit ; — ^long  interrogatories 
have  been  addressed  to  them  ;— they  go  into  irre- 
levant matter  not  properly  introduced.  I  shall  no 
farther  notice  them  than  to  say  that  they  furnish 
bo  proof  that  the  witnesses  speak  untruly. 

Bat  the  defendant  has  undertaken  to  disprove 
the  charge^  and  to  recriminate; — it  is  an  admitted 
fact,  that  the  vestry  was  duly  held  for  the  election 
of  the  churchwardens.  Fowey  had  unfortunately 
been  involved  in  political  contests ; — ^before  the  ar- 
rival o£  the  minister,  Mr.  Brown  and  his  friends 
had  voted  the  vestry  dissolved^  and  quitted  the 
church.  The  minister  afterwards  arrived  ;  and  he 
and  those  who  remained,  considered  the  vestry  as 
itill  anbsisting,  and  proceeded  to  examine  the  rate, 
lo  the  course  of  that  examination^  the  offence 
diarged  is  stated  to  have  taken  place.  Dugger  pro- 
i^ted  against  the  rate  on  the  ground  that  the  yes- 
toy  was  adjourned,  and  entered  his  protest.  Brown 
and  his  friends  returning,  an  altercation  ensues^ 
and  there  is  almost  a  scuffle. 

Whether  the  rate  was  properly  or  improperly 
^e;— wliether  the  adjournment  was  regular  or 
J^ot  ,•— whether  the  protest  was  valid  or  not,  or 
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which  party  was  to  blame^  do  no  bear  upon  the 
question.  The  Court  has  no  further  remark^  than 
to  express  regret  that  conduct  of  this  kind  should 
have  takjen  place  where  decency  and  order  were  so 
peculiarly  necessary. 

The  only  remaining  question  is  whether  the 
charge  is  duqinved  ?  The  defendant  himself  states 
that  there  was  a  dispute^  and  undertakes  to  prove 
that  the  quarrelling  was  on  the  part  of  Austen,  and 
yet  not  one  witness  attempts  to  shew  that  Austen 
acted  improperly. 

The  answers  of  Austen  have  been  taken^ — ^he  is 
represented  as  a  respectable  person^ — the  words  laid 
in  the  articles  are  addressed  to  him ;  he  must  haye 
been  able  to  answer  upon  oath,  whether  the  words 
were  used  or  not.  Without  resorting  to  the  right 
the  Court  has  of  reading  the  answers/  I  must  pre- 
sume, as  they  have  not  been  read  by  the  adverse 
party,  that  they  contain  a  denial  of  what  the  de- 
fendant  has  alleged. 

The  Court,  however,  does  not  rely  on  this :  but 
the  witnesses  state  they  did  not  hear  the  words ; — 
this  is  a  mere  negative,  which  would  not  be  very 
stringent  against  positive  witnesses.  On  examining 
their  evidence,  I  am  by  no  means  certain  that 
either  of  them  satisfactorily  proves  himself  to  have 
been  present  at  the  time  the  words  are  deposed  to 
have  been  spoken.  On  the  whole,  I  am  of  opinion 
that  it  amounts  not  to  a  contradiction  of  the  two 
witnesses  who  speak  affirmatively  in  support  of  the 
articles.  Ail  may  be  true  which  is  deposed  to  on 
both  sides. 

I  am  conscientiously  satisfied  that  the  defendant 
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has  been  guilty  of  the  offence^  and  is  liable  to  be 
convicted  onder  the  statute^  which  it  is  the  duty  of 
the  Court  to  enforce^  not  only  in  obedience  to  the 
law,  but  because  it  is  as  necessary  now  as  when 
the  law  was  made  to  prevent  the  profanation 
of  sacred  places,  and  to  repress  such  conduct  at 
meetings  where  party  and  passion  ought  to  find 
no  place. 

1  reverse  the  sentence,  pronounce  the  party  to 
have  been  guilty  of  brawling,  suspend  him  ab  in^ 
gressu  €cclesi(e  for  one  week,  which  is  sufficient  to 
mark  the  sense  I  entertain  of  the  case.  In  respect 
to  costs,  the  complainant  is  entitled  to  them  gene- 
rally: but  I  am  disposed  in  this  instance  to  dis- 
allow those  occasioned  by  the  exceptive  plea.  With 
this  exception,  I  condemn  the  defendant  in  costs 
in  |)otb  courts. 
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Feb.  IS,  17. 

When  a  will  Judgment. 

IS  not  found  c»«      ¥  -k 

on  the  death  Sir  JoHN   NiCHOLL. 

the  presump-      The  deceased  made  a  will  in    1809^  and  left 
timtifhJT'*  every  thing  to  Mr.  Jackson  except  two  small  le- 

•dbv h^^^'  S^^*^® » — ^e  ^^®  *^®  ^®'®  executor ;  the  will  was 

deposited  in  his  hands  where  it  remained  till  after 
the  death  of  the  testator. — Another  will  is  stated 
to  have  been  made  on  the  28th  of  December, 
1816,  giving  considerable  part  of  the  property  to 
Mr.  Loxley's  famil}%  who  were  next  of  kin.  Mr. 
Jackson  is  residuary  legatee  and  one  of  the  exe- 
cutors. This  latter  will  was  in  the  custody  of  the 
deceased,  but  is  not  produced; — a  draft  of  it  is 
propounded. 

The  question  is  whether  it  is  proved  by  Loxley 
that  the  will  was  not  destroyed  by  the  testatrix 
or  that  it  has  been  destroyed  since  her  death. — 
The  presumption  of  law  is^  that  she  herself  de- 
stroyed it  animo  revocandi ;— the  law  does  not 
presume  fraud ;— the  burthen  of  proof  is  on  Mr. 
Loxley;    he  has  charged  Mr,  Jackson  with  the 
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spoliation  of  the  will ;— and  the  question  is^  whether 
it  has  been  destroyed  or  suppressed  without  the  pri- 
Tity  of  the  testatrix. 

Sarah  Thompson  is  the  deceased  ; — ^the  parties 
are  her  nephews  and  nieces  ;  —  the  property 
amounted  to  4^000/. ;— the  husband  was  an  en- 
graver ; — she  took  into  partnership  Mr.  Jackson^ 
who  had  been  first  an  apprentice^  and  afterwards 
foreman.  In  1808  Jackson  married  the  daughter 
of  her  first  husband  ;— in  June,  1809^  the  first  will 
was  made  ; — there  was  no  mention  of  this  daughter 
in  the  first  will ;  but  it  contained  expressions  of  the 
greatest  regard  and  fullest  confidence  in  Mr.  Jack- 
son. Mrs.  Thompson  retires  from  business ;  and  in 
1813,  Mrs.  Jackson  dies  without  issue  ; — no  al-, 
teration  in  consequence  of  that  event  is  made  in 
the  will  of  1809  ;  it  remains  in  full  force  till  1816. 
—In  1816  the  deceased  entertained  a  suspicion  that 
Mr.  Jackson  had  formed  an  illicit  connection  with 
ft  maid  servant  ;  in  consequence  of  this  he  was 
lowered  in  her  regard;  but  she  does  not^  there- 
fore, give  him  up  ; — she  selects  him  to  accompany 
her  to  Harrogate  in  the  autumn  ; — it  is  suggested 
that  about  this  time  the  deceased  wrote  a  testa- 
mentary paper ;  but  this  is  founded  on  such  loose 
circQiDgtaticesthatit  appears  to  be  mere  conjecture, 
^he  does  however,  secretly  and  without  the  pri- 
vity of  Jackson,  procure  Watts  to  make  a  new  will 
for  her  towards  the  end  of  the  year ; — she  signs 
tile  draft  of  it  in  November,  and  on  the  8th  of 
December  executes  the  will : — these  facts  are  clearly 
ascertained ; — it  is  unnecessary  to  advert  to  the  de- 
positions ;— the  instrument  was  left  in  the  possession 
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of  the  deceased^  and  deposited  in  a  blue  box  :— 
box  was  deposited  in  the  closet  of  her  rooro^  i 
remained  in  that  closet  till  after  her  death. 

The  questions  are^  whether  the  deceased  is  pro 
negatively  to  have  been  unable  to  destroy  the 
herself,  or  whether  Jackson  had  access  to  it  dm 
her  lifetime^  or  had  possession  of  it  after  her  de 
— The  principal  witness  is  Elizabeth  Washingb 
who  has  released  her  legacy  under  the  will ; — 
has  been  examined  by  both  sides  ; — her  impresi 
is  that  it  was  in  the  blue  box  at  the  deceas 
death. — It  is  necessary  to  examine  the  grounds 
this  opinion  ; — she  went  to  live  with  the  decec 
on  the  «Sd  of  January^  1815^  and  continued  her  i 
vant  till  her  death  ;  she  states  on  her  examinal 
^*  that  on  the  evening  after  Mr.  Watts  had  left 
deceased^  she  told  the  deponent  that  she  had  b 
making  her  will  ;  and  that  to  prevent  mistal 
and  that  the  deponent  might  not  have  any  trov 
in  getting  it^  she  had  left  her  80/.  ;  and  she' t 
she  was  sure  that  Mr.  Jackson  would   see 
righted  ;  and  that  at  the  time  she  told  her  of 
30/.  she  enjoined  the  deponent^  the  moment 
breath  was  out  of  her  body^  to  take  the  will  to  ] 
Watts^  and  deliver  it  to  him  ;  that  on  the  same  ev 
ing,  seeing  the  will  lying  upon  the  top  of  a '. 
chest  of  drawers  wrapped  up^  and  fastened  ii 
cover  with  three  seals^  she  asked  her  mistress 
it  should  not  be    put  away^   who    then    desi 
the  deponent  to    put  it  into    a  drawer   of 
chest  of  drawers ;  that  after  it  had  remained  th 
about  a  week  she  asked  her  mistress  if  it  had 
better  be  put  in  some  more  secure  place;.  i 


PREROOATITE  COURT  OF  CANTERBURY. 


129 


she  desired  her  to  bring  a  small  box  covered  with 
Udc  leather  in  which  she  always  kept  some  papers; 
that  the  box  stood  on  a  shelf  in  the  cupboard  in 
tbe  deceased's  bed-chamber^  in  which  at  that  time 
she  chiefly  staid  ;  that  after  she  had  fetched  the 
box  the  deceased  desired  her  to  get  the  key  (which 
was  in  a  litde  drawer)  and  open  it^  which  she  did, 
and  pnt  the  will  into  it^  locked  it  again^  and  put 
the  key  into  the  little  drawer;  and  then,  by  her 
ffliitress'a  desire,  put  the  box  again  into  its  place 
lathe  cupboard ;— that  whilst  the  deceased  kept  in 
her  bed-room  such  cupboard  was  seldom  locked ; 
bat  when  she  did  not  keep  her  bed-room  it  was 
generally  locked,  and  either  the  deceased  or  the 
deponent  then  had  the  key ; — when  she  replaced 
the  box,   she  put  on   the    top  of   it   five   smali 
pidnres,    wrapped  up    in   a  newspaper,    and  a 
pair  of   silver  branches   that   belonged  to   some 
omdesticks  also  rested  on  it ;  and  the  said  blue 
box  never,    to  her   knowledge,    was  afterwards 
nored  after  so   replaced  by  her  as  before   de- 
poied,  during  the  deceased's  lifetime ;   and   after 
her  death  the  deponent  saw  the  newspaper  parcel 
^  the  five  pictures,   and  the  silver  branches, 
iMing  and  lying   on    the   said   box   apparently 
IB  the  precise  position  in  which  she   had  before 
phced   them.       Wherefore  she  does  verily    he- 
licTe  that  the  said  will  was  therein  at  the  time 
Ae  deceased  died  ;  for  if  the  deceased  bad  taken 
i^ontjshe  thinks  she  must  have  known  it,  as  no 
PcnoD  bat  her  mistress  and  herself  ever  went  to 
^  cupboard. — That  in  the  course  of  the  last 
v^ek  of  the  deceased's  life  she  asked  lier  if  she 
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1819.  should  write  to  any  of  the  family  of  Mr.  Loxley  ; 
Term.  ^^^  '^^  deceased  said,  "  No ;" — that  on  the  day 
after  the  deceased's  death  Mr.  Jackson  asked  the 
deponent  for  the  key  of  the  capboard^  in  the  de- 
Jacksoit.  ceased's  bedchamber,  wherein  the  bine  box  vnm, 
and  the  deponent  unlocked  the  cupboard  in  his 
presence,  Mr.  Jackson  removed  the  pictures  and 
silver  branches,  and  then  took  out  the  blue  box 
in  which  the  deponent  believes  the  will  of  the  de* 
ceased,  made  by  Mr.  Watts,  then  was ;— «he  then 
told  him  that  the  will  was  in  the  box,  and  that  the 
deceased  had  directed  her  to  take  it  to  Mr.  Watts 
the  moment^e  breath  was  out  of  her  body ;  and 
that  she  ^was  desirous  of  performing  her  mistress's 
requests  and  iold  Mr.  Jackson  so,  whosaid^  *  What 
bave  I'todo  with  Mr.  Watts?  I  shall  employ  the 
person  wha  used  to  do  business  for  your*  mistress ;' 
and  Mr.  Jackson  delivered  the  blue  box  together 
with  a  tin  box,  a  red  trunk,  and  a  writing  desk 
belonging  to  the  deceased,  to  a  Mr.  Dqwiie^  who 
took  them  all  away  with  him  in  a  hackney  coach.*' 

In  answer  to  an  interrogatory  this  witness  says^ 
^  The  deceased  could  no  doubt  have  had  access  to 
the  box  in  which  the  will  of  December  was  depo* 
sited,  but  had  not  to  the  respondent's  knowledge ; 
—-that  the  blue  box  was  locked  when  removed  by 
Mr.  Downe;  that  the  key  was  in  the  drawer  of  the 
deceased's  dressing  table  at  that  time." 

Thus  stand  the  facts  on  this  evidence. 

The  first  point  is  the  inability  of  the  deceased 
to  destroy  the  will.  Washingham  has  a  strong  im« 
pression  that  the  will  remained  in  the  blue  box: 
but  she  does  not  suggest  that  the  deceased,  afiter  the 


% 


PREROGATIVE  COURT  OF  CANTERBURY.  ISI 

28th  of  December^  made  any  reference  to  it  as  a       if  19. 
will  in  existence  ; — the  injunction  to  carry  it  to      T^mf 
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Watts  is  not  renewed :— there  is  no  recog^nition 
either  directly  or  indirectly  of  its  being  in  exist- 
ence. On  the  other  hand  the  deceased  lived  for  Jacksov 
neaily  three  months  with  the  will  in  the  closet  to 
which  she  had  access  without  the  knowledge  of  any 
person ; — ^is  there  any  probability  that  she  should 
hftve  secretly  destroyed  the  will  P  If  she  wished  to 
fbtroy  it^  she  would  naturally  replace  the  things  in 
the  state  they  were  before. — As  to  her  bodily  inca* 
pscity^  when  I  find  that^  within  a  fortnight  of  her 
death,  she  is  able  to  go  from  Kennington  to  the 
Bsflk,  and  other  places,  it  would  require  more  sa* 
tiifiKtory  evidence  than  Washingham's  to  convince 
Be  of  it. — ^Add  to  this  : — Mr.  Spencer's  evidence 
leaders  it  not  improbable  that  she  should  have  de- 
itioyed  the  will.  He  says,  '^  that  the  deceased  fre- 
^aently  expressed  great  uneasiness  to  him  at  the  con- 
dact  of  Walter  Jackson  who  had  formed  an  illicit  in- 
tercourse with  his  female  servant,  and  expressed  her 
fears  lest  he  should  marry  her  :  but  that  in  January, 
1817,  Walter  Jackson  requested  the  deponent,  as 
ft  friend,  to  go  to  Burnham  and  discharge  his  ser- 
vant Mary,  the  person  of  whom  the  deceased  had 
complained^  but  did  not  explain  his  motives  for 
•0  doing.  The  deponent  discharged  the  servant ; 
uida  short  time  afterwards,  that  is,  the  end  of 
January  or  beginning  of  February,  1817,  being 
with  the  deceased  who  was  then  ill,  she  was  re- 
gretting to  him  not  being  able  to  go  to  see  her 
0Oa(as  she  always  called  Walter  Jackson)  and  on 
the  deponent's  asking  her  why,  she  said  on  ac- 
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1819.       count  of  that  woman  who  is  there  of  whom  I  ha?e 

Hiiarv 

Term.  oflen  spoken  to  you.  J  cannot  go  whilst  she  is 
there.  The  deponent  told  her  that  all  her  objections 
on  that  head  were  removed  ;  for  that  she^  meaiir 
Jackson,  ing  the  aforesaid  Mary^  had  left  tlie  house  long 
before;  and  the  deceased  expressed  the  greatest 
pleasure  and  satisfaction  at  that  erent^  and  told  the 
deponent  he  had  made  her  quite  happy  by  the  comr 
munication. 

Other  witnesses^  not  less  than  seven^  speak  to 
the  communication  made  by  Spencer  of  the  re- 
moval of  the  female  servant.  Some  place  it  earlier 
than  this  will ; — three  of  them  differ  as  to  time  ;— < 
where  they  differ  as  to  time  the  Court  cannot  rely 
on  their  fixing  it^  as  they  assign  no  particular  rea- 
son for  fixing  it  at  any  time.  It  is  said  this  period  ia 
so  important  that  Jackson  should  have  been  able  to 
fix  it  with  certainty ; — :but  he  had  no  reason  to 
expect  contrariety  of  evidence^  and  Loxley  did  not 
counterplead  the  fact ;— but  taking  the  fact  the 
other  way  that  the  communication  was  previous 
to  the  will^  still  being  satisfied  that  Jackson  bad 
discharged  the  woman^  it  is  not  inconsistent  with 
the  ordinary  movements  of  the  human  mind  that 
she  might  have  reverted  to  her  original  regard 
for  biro. 

Spencer  had  several  interviews  with  the  deceased 
in  March :  he  speaks  to  the  warmth  of  her  feeling;, 
and  to  the  relief  of  her  mind  at  learning  that  Jack-> 
son  had  broken  off  the  connection  with  the  servant. 
She  told  him  *^  she  could  not  rest  in  her  bed^  or  be 
easy  in  her  bed^  till  she  had  done  something.  He 
believes  these  were  her  very  words :  she  did  not  say 
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she  bad  destroyed  a  will^  or  some  other  act  prejudi- 
cial to  Walter  Jacksou  :  but  she  said  that  things 
were  now  as  they  had  been  before^  and  that  she 
was  perfectly  happy/' 

These  declarations^  and  her  saying  that  things 
were  as  they  bad  been  been  before^  coupled  with 
her  anwilliDgness  to  say  any  thing  of  the  will^ 
and  her  attachment  to  Jackson^  make  the  court 
think  that  Spencer  is  correct  in  supposing  that  she 
contmaed  her  confidence  to  Jackson.  He  is  the 
only  person  she  wishes  to  be  sent  for  during  her 
hit  illness  ; — the  probability  of  the  fact  ia  strong 
that  the  presumption  of  law  draws  the  right  con- 
clasion. 

The  burthen  of  proof  is  on  the  other  party : — is 
tiuate  any  evidence  that  Jackson  destroyed  the  will 
IB  the  deceased's  life  time  ?  It  it  not  suggested 
that  he  had  any  access  to  it  at  that  period^  or  any 
knowledge  even  of  its  existence. — If  the  case  rested 
bere^  and  immediately  after  her  death  her  reposi- 
tories had  been  opened^  I  should  have  had  no  dif- 
ficulty in  deciding  it. 

There  is^  however^  the  important  fact  that  Jack- 
son having  been  told  the  will  was  in  the  blue  box^ 
thought  proper  to  remove  it ; — his  conduct  in  this 
respect  was  imprudent  and  unguarded^  to  say  the 
least  of  it.  It  is  my  duty  for  the  interests  of  justice^ 
and  the  security  of  testamentary  instruments^  to 
hold  that  when  persons  undertake  to  do  this^  they 
subject  themselves  to  strong  presumptions  against 
their  conduct :  but  fortunately  Mr.  Jackson  has 
been  able  to  prove  the  charge  of  spoliation  un- 
founded ;— the  blue  box  was  placed  in  Mr.  Downe's 
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hands;  the  key  was  in  the  hands  of  Washing* 
ham. 

Mr.  Downe  has  been  examined ; — he  delivered 
the  box  to  his  wife  to  be  locked  up.  Mrs.  Downe 
proves  the  receipt  of  it ; — she  went  to  market^  and 
returned  home^  and  found  the  solicitor  and  Mr. 
Jackson. — The  solicitor  proves  it  was  unlocked  in 
his  presence.  This  forms  a  complete  chain  of  evi- 
dence directly  proving  that^  notwithstanding  Wash- 
ingham^s  impression^  the  box  did  not  contain  the 
will.  From  these  circumstances  added  to  the  con- 
sideration that  she  did  not  mean  to  die  intestate^ — 
I  am  satisfied  the  box  did  not  contain  the  will  at 
the  time  of  the  deceased's  death. 

The  presumption  is^  that  she  destroyed  it  with 
the  intention  of  reviving  her  former  will;  and  I 
direct  the  probate  of  that  will  to  be  again  given  out 
of  the  registry. 
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Friswell  V.  MooRE. 


JUDGMENT. 
Sir  JoHii  NicHOLL. 


A  will  with- 

Thomas  Matthew  Field  the  deceased  died  in  «."*  ^^  ^^ 

signmture 

May,  1818 ;  the  paper  propounded  is  entirely  in  crtablishcd. 

his  handwriting, 

'^  Be  it  known  to  those  whom  it  may  con* 
^  cern  that  I,  Thomas  Matthew  Field,  now 
**  living  at  No.  93,  Wimpole  Street,  near 
*'  Oxford  Chapel,  being  of  sound  mind,  and 
^'  revoking  all  former  wills,  being  induced  by 
^*  prudential  motives  and  the  consideration  of 
"  the  uncertainty  of  human  life  to  make  such 
*^  a  distribution  of  whatever  worldly  property 
^^  that  may  appertain  to  me  at  the  time  of 
**  my  decease,  as  to  prevent  any  litigation 
''  concerning  the  same.  With  this  intent  I 
"  have  annexed  a  catalogue  of  my  furniture, 
'^  cloathing  and  household  requisites,  which, 
''  with  my  leasehold  premises,  and  property  in 
^'  the  public  funds,  will  comprehend  nearly  the 
'^  whole  of  my  worldly  possessions  ;  and  which 
^  it  is  my  desire  to  dispose  of  iii  the  following 
'•  manner.  Imprimis. — I  have  appointed  Mrs. 
''  Mary  Moore,  and  Mrs.  Dodwell,  now  living 
''  at  40,  Doughty-street,  Gray's  Inn  Lane,  to 
^'  be  my  executors,  to  receive  and  dispose  of, 
''  in  manner  hereinafter  mentioned,  all  such 
^'  rents,  interests,  and  monies,  as  are  now  or 
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may  hereafter  become  due  to  me.  And  to 
give  them  as  little  trouble  as  possible  in  the 
performance  of  this  friendly  office^  I  have 
intrusted  Mrs.  Friswell^  with  whom  I  now 
lodge  (who  is  fully  acquainted  with  the  sub- 
ject) to  collect  all  such  rents  and  interests 
and  pay  all  such  demands  thereon  as  are  or 
may  become  due  thereon^  rendering  a  true 
account  of  the  same  to  my  before  named  ex- 
ecutors^ and  paying  to  them  the  net  produce 
to  be  by  them  or  her  placed  in  the  public 
funds^  called  the  Old  Navy  five  per  cents^ 
with  the  stock  already  there  in  my  name. 
The  interest  of  this, increasing  stock  Mrs. 
Friswell  may  be  enabled  to  receive  by  my 
executors  granting  to  her  a  power  of  at- 
torney so  to  do  ;  and  allow  her  twopence  in 
the  pound  for  her  trouble  in  collecting. 
This  process  I  desire  may  be  continued  for 
seven  years  after  my  deaths  or  so  long  as 
Mrs.  Friswell  shall  continue  to  discharge 
this  office  satisfactorily  and  faithfully  to 
my  executors ;  after  which  time  I  desire 
the  net  produce  of  all  my  rents  and  in- 
terests may  be  equally  shared  as  they  be- 
come due  among  my  four  nephews  and 
nieces  (that  is  to  say)  William  Henry  Moore, 
Thomas  Matthews  Moore^  Elizabeth  Moore, 
and  Ann  Moore,  children  of  my  late  sister 
Martha  Moore,  or  the  survivors  or  survivor 
of  them  during  their  lives ;  and  after  their 
decease  the  remainder,  both  principal  and 
interest,  to  be  divided  among  such  of  their 
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legitimate  children  as  may  respectively  at- 
tain the  age  of  twenty-one  years. 
*'  Item. — To  Mary  Frith,  commonly  called 
my  niece,  and  formerly  my  servant,  the 
sum  of  30/.  a  year  during  her  life,  and  in- 
dependent of  any  husband  she  may  contract, 
and  10/.  in  money. 

''  Item, — To  my  executors,    I    leave  the 
sum  of  100/.  each  in  the  3  per  cent  consols. 
"  Item.— To  Mrs.  Brown  10/. 
''  Item.— To  Mrs.  Davidson  10/. 
''  Item.— To  Mrs.  Holcroft  10/. 
"  In  case  of  the  expiration  of  leases  or 
other  casualties,  I  desire  my  executors  may 
act  therein  as  they  may  think  best  for  the 
benefit  of  my  legatees  consulting  with  them 
(should  they  or  any  of  them  be  in  England) 
on  the  means  to  be  taken. 
'^  Item My  household  furniture,  beds,  bed- 
ding, wearing  apparel,    utensils   requisite, 
writing  desk,  and  implements,  I  leave  to 
my  servant  Sarah  Pardoe. 
''  Item. — My  books  of  account,  leases,  pa- 
pers, and  documents,  it  may  be  necessary 
my  executors  should  have  temporary  pos- 
session of.     These  of  every  kind  relative  to 
my  property  or  business,  my  printed  books, 
plate,  gold  watch,  I  leave  to  my  executors 
in  trust  for  Thomas  M.  Moore. 
''  My  veterinary  stock  I  desire  may  be  dis- 
posed of   for  the   benefit  of  such  of   my 
nephews  and  nieces  as  may  be  then  living. 
In  case  of  any   lapsed  legacy  occurring,  I 
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''  desire  it  may  be  added  to  the  general  slock 
''  intended  for  my  nephews  and  nieces/' 

It  is  written  fairly ; — there  is  nothing  to  shew 
that  he  intended  to*  do  any  further  act ;— at  the 
end  of  the  whole  there  is  an  inventory  setting  forth 
the  state  of  his  property  ;  but  it  has  neither  date 
nor  signature. 

The  paper  is  propounded  by  Mrs.  Friswell  wha 
is  to  do  all  acts  for  seven  years  ; — ^the  two  exe* 
cutors  have  renounced  probate  probably  for  the 
purpose  of  being  examined  as  witnesses  in  the 
cause. — ^The  deceased  had  been  formerly  a  sur- 
geon :  he  is  described  as  of  peculiar  and  singu- 
lar habits  which  account  for  the  shape  of  the  will ; 
— his  wife  died  before  him^  and,  he  lived  afterwards 
with  a  family  of  the  name  of  Friswell,  in  Wim- 
pole  Street ; — he  died  suddenly'^at  a^small  inn : — 
All  these  circumstances  are  stated  in  plea^  and 
proved  by  seven  witnesses.  From  the  evidence 
I  am  satisfied  that  it  was  the  deceased's  inten- 
tion that  the  will  should  operate  in  its  present 
form. 

The  question  now  is,  who  is  to  have  the  admi- 
nistration with  the  win  annexed.  Mrs.  Friswell  is 
to  act  as  substitute ; — if  there  is  no  executor,  it  is 
said  Mrs.  Friswell  is  executor  according  to  the  te- 
nor; — ^but  her  claim  is  resisted  by  the  intervention 
of  one  of  the  nephews  who  has  been  resident  in 
New  South  Wales  ; — if  this  person  is  come  over 
with  competent  authority  from  three  other  residu- 
ary legatees,  I  do  not  see  how  1  can  refuse  the  ad- 
ministration to  him. 

I  pronounce  for  the  will ;  and  decree  administra^^ 
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tion  with  the  will  annexed  to  Thomas  Moore^  and      igig. 
direct  the  sureties  to  justify.  ^^ 


..— —  Faisweix 

Moors. 

Application  was  made  to  the  Court  to  rescind  Easier 
that  part  of  the  decree  of  the  2d  of  March  last,  ^'^^ 
wUch  called  upon  the  sureties  to  justify.  Residnary 

Phaiimore.  JS»*««  ^^ 

lifb taking  ad- 

The  executors  have  renounced ; — the  right  to  ministnuon 
the  administration  is  in  Thomas  Moore^  who  has  annexed  caU- 
competent  authority  from  all  the  other   residu-  ^ve  MUMse- 
aiy  legatees  for  life^  to  undertake  the  adminis*  ^""^^ 
tralion : — ^he  could  find  no  sureties  to  justify  ;— 
the  demand  for  them  was  unusual;  and^  on  ge-' 
neral  principle^  the  introduction  of  such  a  practice 
would  be  objectionable.— No  case  could  be  pro- 
doced  of  a  residuary  legatee  being  called  upon  by 
the  Prerogative .  Court  to  give  justifying  security. 

Adams  contra* 

The  reasons  stated  make  it  more  incumbent  on 
the  Court  to  adhere  to  the  decree  ; — the  not  being 
able  to  find  sureties  increases  the  danger; — ^be- 
sides it  b  objectionable  to>escind  a  decree  already 
made. 

Fer  Curiam. 

I  should  recommend  the  parties  to  arrange  this 
point  between  themselves  ;  and^  with  that  view^  di- 
rect the  cause  to  stand  over  till  next  Court. 


It  vras  stated  on  behalf  of  the  residuary  legatees      7Vm% 
for  life  that  they  were  willing  to  give  security  in    j^^^ 
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1819.      5^000/..  which  was  four  times  the  amount  in  value 
Term.      ^^  ^^^  legacies  bequeathed  to  them. 


Fbisweix 


Per  Curiam. 

The  Court  will  be  satisfied  with  this  ; — the  only 
Moore,  object  is  the  protection  of  property  belonging  ul* 
timately  to  minors.  There  is  no  suspicion  against 
the  party. 
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John  HINKSMAN  died,  at  Erbbtock,  in  the  iLSSc'lll 

cmintyof  Flint,  on  the  6th  of  April/ 1818.  leav-  {jJJJj;,"^^ 

inj;  personal  property  to  the  amount  of  8,800/.-—'  inAdvertence 

By  his  will  which  was  formally  executed  on  the  tor  to  be  in- 

2Jit  of  July,   1806,  he  distributed  his  property  t^i^u% 

anongst  several  of  his  relations  and  friends,  and  q^^^"^ 

appointed  Ann  Rockell,  his  sister,  and  Thomas  to  probate. 

Watkin  Youde,  executors. 

An  all^ation  was  given  in  on  the  part  of  Ann 
Rockell,  which,  after  stating  a  variety  of  circuro* 
stances  which  had  induced  a  change  in  the  tes- 
tamentary intentions  of  the  deceased  with  reflect 
to  Thomas  Youde,  who,  besides  being  an  executor, 
was  a  considerable  legatee  under  the  will,  pro- 
ceeded to  plead,  ^^  That  the  deceased  became  in- 
diqMsed  in  January,  1818;  but  that  till  the  af- 
ternoon of  the  day  previous  to  his  decease  the 
indisposition  was  never  considered  by  himself  or 
any  of  his  friends  or  attendants  us  immediately 
dangerous;— that  from  the  time,  or  very  shortly  after, 
be  had  been  attacked  by  illness  he  expressed  an 
earnest  wish  that  Mr.  Pugh,  an  intimate  friend  of 
his,  who  resided  at  Erbistock,  but  who  was  then 
absent  at  Chester,  would  return  home,  as  he  wished 
bim  to  draw  np  a  will  for  him ;— but  the  said  Mr. 
Pogh  having  broken  his  leg  did  not  return  home 
doring  the  deceased's  lifetime.^ 


Rockixl' 
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1819.         *f  That  having  a  desire  to  provide  more  amply  for 
Term.      his  sister,  Ann  Rockell,  and  finding  his  health  fast 
declining,  and  that  Mr.  Pugh  did  not  return,  he 
on  the  4th  of  April  last  sent  to  Richard  Miller 
YouDE.      Benjamin,  a  solicitor,  residing  at  Wrexham,  about 
eight  miles  distant  from  Erbistock,  to  desire  him  to 
attend  immediately  in  order  to  receive  instructions 
for  his  will ; — that  Richard  Miller  Benjamin  ac- 
cordingly waited  on  the  deceased  on  the  evening 
of  the  4th  of  April,  and  found  him  in  bed  appa« 
rently  in  a  very  weak  state  of  health,  but  of  per- 
fecUy  sound  mind,  memory,  and  understanding  i — 
that  the  deceased  proceeded  to  give  the  said  Ri- 
chard Miller  Benjamin  instructions  for  his  will; — 
and  one  of  the  first  observations  the  deceased  made 
on  giving  such  instructions,  which  he  several  times 
repeated,  was,  that  it  was  his  intention  to  leave  all 
his  property  to  his  sister,  Ann  Rockell,  except  a 
few  legacies,  which  he  then  mentioned,  and  which 
were  committed  to  writing  by  the  said  Richard 
Miller  Benjamin  in  the  deceased's  presence ; — hut 
he  the  said  Richard  MiUer  Benjamin  halving  from 
the  deceased's  particularity  respecting  his  said  si^ 
ter  a  perfect  recollection  of  the  inslmctions  relai* 
ing  to  her  omUted  to  put  in  writing  any  dispo-^ 
sition  of  the  residue  of  his  personal  estate  di^ 
reeled  to  he  made  for  the  benefit  of  his  aforesaid 
sister ; — that  the  instructions,  so  as  aforesaid  in 
part  committed  to  writing,  were  not  signed  or  other- 
wise executed  by  the  deceased;  nor  were  they 
read  over  either  to  or  by  him^  whereby  he  was 
unable  to  know  that  the  disposition  of  the  residue 
in  favour  of  his  sister  was  omitted ;  and  the  de- 
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cetsed  verily  believed  that  Richard  Miller  Benja- 
min had  inserted  in  the  instructions  such  intended 
disposition  of  the  residue/'     And  it  was  further  al- 
leged '^  that  the  deceased  having  given  full,  com" 
pltU,  and  final  instructions,  to    Richard  Miller 
Benjamin  for  the  disposal  of  his  personal  estate 
and  effects  desired  him  to  prepare  a  will  therefrom, 
and  to  have  the  same  immediately  engrossed  fair 
for  execution^  and  said  he  would  send  for  him  to 
attend  the  ^cecution  thereof  on  the  following  day, 
vjk.  the  5th  of  April ;  and  the  deceased,  being  ap* 
prefaensive  of  death,  and  very  anxious  to  execute 
bis  will,  again  sent  to  Richard  Miller  Benjamin,  de- 
airiiig  to  see  him :   that  not  having  drawn  up  the 
w31.as  desired  by  the  deceased,  Richard  MiUer 
Smgamm  talcing  with  him  the  instructions,  re- 
pakred  very  early  on  the  following  morning  to  the 
deoeated'8  house ;  and  then  found  that  the  deceased 
had  departed  this  life  some  few  hours  previous  to 
hit  arrival/' 

The  allegation  then  exhibited  the  instructions, 
and  alleged  and  propounded  the  same  to  be  and 
contain  the  tme  and  original  instructions  for  the 
lait  will  and  testament  of  the  deceased  which  were 
iXMnmitted  to  writing  in  his  presence,  and  at  his 
desire,  and  propounded  the  same  together  with  the 
bequest  of  the  residue  of  the  personal  estate  and 
^eets  of  the  deceased  directed  by  the  deceased  to 
be  given  and  bequeathed  to  his  sister,  Ann  Rockell ; 
hut,  through  error  or  inadvertence,  omitted  to  be 
ikarem  inserted,  as  containing  together  the  true 
and  original  last  will  and  testament  of  the  de- 
ceased/' 1 
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Jennet  and  PhiUimore  against  the  admission 
of  the  allegations. 

Adams  and  Lushington  in  support  of  iU 

Judgment. 

Sir  John  Nicholl. 

This  is  an  allegation  setting  up  a  case  of  a 
very  novel  sortj  and  must  have  been  brought 
before  the  Court  rather  to  satisfy  the  wishes  of 
the  party  than  from  any  hope  the  counsel  could 
have  entertained  that  it  could  be  attended  virith 
success  : — to  admit  it^  would  be  to  establish  a  pre- 
cedent contrary  to  all  the  rules  which  have  go^ 
verned  this  Court  subsequent  to  the  passing  of 
the  Statute  of  Frauds. 

The  deceased  died  on  the  6th  of  April  of  last 
year ; — the  will  was  made  in  1806.  The  residue  is 
left  to  a  sister  for  life^  and  afterwards  to  her  child- 
ren.  The  sister  and  Mr.  Yonde  are  appointed  exe- 
cutors ; — the  will  remained  in  the  possession  of  the 
deceased^  and  is  found  uncancelled.  Between  1806 
and  his  death  a  new  will  was  begun; — this  un- 
finished will  is  very  much  like  the  former  will  ;-* 
whether  he  would  have  gone  on  to  appoint  the 
same  executors^  and  make  it  in  other  respects  the 
same^  the  Court  cannot  decide : — it  breaks  off  in 
the  middle.  Two  days  before  his  death  he  sent  for 
his  solicitor^  and  gave  him  instructions  in  the  man- 
ner stated ;  but  these  are  merely  the  heads  of  le- 
gacies which  amount  to  350/. ;— there  is  no  be- 
quest of  the  residue ; — no  appointment  of  exe- 
cutors ;— it  is  the  mere  inception  of  a  disposition  ; 
— an  attempt  is  made  to  propound  this  paper  with 
a  bequest  omilted  to  be  reduced  into  writing; — 
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there  is  no  case  that  I  am  aware  of  in  which  a  be-^ 
quest  has  been  established  that  has  not  been  re- 
duced into  writing  in  the  lifetime  of  the  testator. — 
The  Court  has  gone  the  greatest  possible  length 
when  it  has  pronounced  for  instructions  which  have 
been  reduced  into  writing  during  the  lifetimo  of 
the  deceased  ; — ^but  which  have  not  been  read  over 
to  him.  The  Court  has  always  stopped  short  where 
the  instrument  has  not  been  reduced  into  writing 
tin  after  the  death  ;  and  I  cannot  agree  in  the  con- 
strocCion  attempted  to  be  put  on  the  Statute  of 
Frauds  that  this  would  be  a  will  by  word  of  month. 
The  Court  is  always  anxious  to  carry  into  ef- 
fect the  intentions  of  a  party ;  but  it  must  be  when 
tlioie  intentions  are  shewn  in  a  legal  form ;— it 
cannot  act  upon  conjectures  of  its  own. 

Whether  this  is  pleaded  in  the  usual  form  is  im« 
floaterial  further  than  to  shew  that  it  ceuJd  not, 

m 

ffom  the  nature  of  the  attempt^  be  stated  in  the 
oaoal  Sbrm. — In  supply  of  proof  they  exhibit  B., 
and  then  propound  that  paper  together  with  the 
bequest  of  the  residue  ''  through  error  and  inad- 
vertence omitted  to  be  inserted."  This  is  a  per- 
fect novelty  ; — it  would  be  difficult  since  the  Sta- 
tute of  Frauds  to  find  any  pleading  of  this  de- 
scription. 

It  is  a  common  rule  that  a  paper  in  part  pro- 
ceeded upon  cannot  revoke  a  former  will ;  it  can 
only  revoke  it  pro  tanto  even  as  to  a  personal  es- 
tate ; — ^this  paper  is  not^  however^  brought  before 
the  Court  in  that  way ;  and^  therefore,  I  am  not 
<ailled  upon  so  to  deal  with  it. — All  that  is  stated 
as  to  the  dissatisfaction   of  the  deceased  with  Mr. 


18t9. 

Easter 

Term. 


ROCKELL 

V. 

YOUDE. 


VOL.  III. 


146 


CASES  DETERMINED  IN  THE 


1810. 
Easter 
Term. 


ROCKELL 

■  V, 

YoUD&r 


Yodde  would  be  corroborative  of  his  intention  to 
make  a  new  will ; — if  a  new  will  bad  been  made, 
the  allegation  might  in  this  respect  have  been  ad- 
missible ;  bnt  these  circumstances  are  not  sufficient 
of  themselves  to  have  the  effect  of  a  revocation. 

What  is  the  proposition  ?  To  pronounce  for  B. 
with  a  disposition  of  the  residue  not  reduced  into 
writing  during  the  lifetime  of  the  deceased.  I 
purposely  forbear  going  into  the  detail  of  the  cir- 
cumstances which  have  been  commented  upon  by 
the  counsel  in  support  of  this  allegation,  because 
I  am  unwilling  to  shake  the  effect  of  the  rule. 

I  hold  it  wise  in  the  law  not  to  open  a  door  to 
the  admission  of  parole  evidence  to  this  extents- 
Courts  have  gone  the  utmost  length  to  which  it 
would  be  prudent  to  go ; — they  only  go  even  that 
length  with  great  caution,  when  they  admit  to  proof 
papers  reduced  into  writing  during  the  lifetime  of  a 
testator.    For  the  sake  of  the  public,  and  to  pro- 
tect the  interest  they  have  in  the  disposal  of  per- 
sonal property,  it  is  quite  right  that  the  Court  should 
firmly  adhere  to  this  rule ;  and,  therefore,  I  reject 
this  allegation. 
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Norton  t.  Seton^  falsely  catling  herself  Norton.   MMaeimoi 

Dec  4  • 


JS^  letters  of  request  from  the  Cansutory  Court 

qf  Peterborough. 


JL  HIS  was  a  suit  of  nullity  of  marriage  insti-  a  man  not  ai- 
tated  by  Greorge  Norton  by  reason  of  his  own  na-  piead  his  own 
tnral  impotency  and  defect  in  his  organs  of  gene-  pote™'JS\ 
ration. — ^The  marriage  had  been  solemnized  by  li-  ^■^^^^"^'j* 
cenceon  the  18th  of  June^  1812,  he  being  then  nuUitjof 
forty-five  and  the  woman   twenty-three  years  of 
age. — ^They  had  cohabited  till  June  of  the  present 
year. 

Adams  and  Dodson  in  objection  to  the  libel. 

This  is  a  novel  suit^  and  one  which  cannot  be 
Entertained. — A  man,  after  seven  years'  cohabita- 
tion, sues  for  a  nullity  of  marriage  on  the  ground 
of  a  defect  in  himself  which  has  always  existed  ;-— 

l2 
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he  is  desirous  tliat  his  wife^  having  lost  all  oppor- 
tunity of  settlement^  and  he  having  taken  all  op- 
portunities of  fortune  accruing  to  her,  should  now 
be  dismissed  from  her  marriage. 

We  find  no  express  law  that  a  man  may  or  may 
not  complain  on  this  ground,  probably  because  no 
one  could  contemplate  such  a  case.  A  woman  may 
complain  of  the  impotency  of  her  husband ;  and 
the  canon  law  would  hold  such  a  marriage  not 
merely  voidable  but  void.  X.  S.  27.  2.  29.— Bre- 
wer «.  4.  14.  16.  2.  4.  22.  Sanchez  7.  97.  9.  10. 
12.  7.  98.  But  in  X.  (a)  4.  15.  4.  we  find  that  ti 
person  is  not  entitled  to  a  divorce  who  knowingly 
contracts  marriage  with  an  impotent  person ;— - 
a  fortiori,  therefore,  a  person  who  knows  of  hie 
own  impotency  cannot  make  it  the  foundation  for 
a  suit  of  nullity  of  marriage.  We  submit  that  the 
husband  is  not  entitled  to  bring  such  a  suit ;  and 
that  if  the  point  be  only  doubtful,  the  Court  should 
not  hesitate  to  dismiss  the  cause. 

PhiUiinore  mid  Lmshington  in  support  of  ffte 

No  doctrine  of  the  Canon  Liaw  is  clearer  than  that  a 
man  may  sue  for  a  nullity  of  marriage  by  reason  of  his 
own  impotency.  The  text  law,  (h)  deduced  originally 


(a)  Canraltatlonl  tuas  qua  nos  ^consnlatsti,  utriim  focmiafr 
clausaB  impotentes  commisceri  maribus,  matrimoDium  ponkit 
contrahef •,  %t  si  cootraxariDt  a»  de^t  mifiindi  ?  TitHtOT  re- 
tpoodemofl,  qu6d  licet  incredibile  tid«atiK  qii6d  aliqaia  cam 
talibns  cantrahat  matrimoniam.  Romaaa  tanen  ecclesia  e»a^ 
suefit  in  aonsimilibas  judicare,  ut  quaataoquam  uxorei  habere 
Bon  potmnt  habf ant  nt  sororet. 

(d)  Cod.  6.  ,NoT.  «.  6.  t 
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from  the  civil  law^  is  unequivocal,  (c)  X.  4. 15.  1.  X. 
2. 19. 4«  All  tbe  coinmentatora  have  interpreted  it  in 
tbe  saiae  manner.  Panoraitan,  (d)  whom  Hostiensis 
aad  all  tbe  others  follow^  is  so  explicit  as  not  to  be 
DHfltsken.  Ay  liffe  (e)  makes  it  clear  that  we  have  im**' 
ported  this  doctrine  into  the  Canon  Law  as  admiois* 
tend  in  this  country ; — and  a  manuscript  opinion  of 
the  late  Sir  W.  Wynne  (/)  shews  bis  understand- 
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(c)  Aixcpifti  muliereiii,  et  per  aliquot  tempnt  habnistf,  per 

MSKB,   aot  per  trm^   aut  per  an  nam  :  et  nanc  primsm  ^k* 

Mteesae  frigidae  natttfas,  ka  ut  bod  poCuisses  coDTeaire  oboi 

i)li|  nee  cam  aliqai  alii.  Si  ilia  quae  uxor  toa  esse  debuit  eadem 

afirmat  qu9  tu  dicis,  et  probari  potest  per  Teruui  judiciun  ita 

eiM  nt  dicitis,  separari  potestis :  ek  tamen  ratione,  ut  si  tu  post 

sUfB  acceperis,  reus  perjurii  dijudlceris,  et  iternm  ^ost  peractam 

fMNrfteBtfem  priori  cennnbio  reparare  debebis. 

(d)  Nota. — MaritBi  potest  reclamare  et  petere  separatiaaen 

4lmm  mpedimenio  pravemiente  0x  se^  Interest  eaim  aaaat  8B» 

ptrantBr  ;  si  non  est  inter  eos  Terum  matrimoniaoi  ut  ooo  te* 

neantnr  ad  onera  matrimonii.     Abb.  super  quarto. — Accepistij 

ftc.  1. 

(e)  The  husband  may  pray  a  separation  of  matiimonj  oh 
acoaaot  of  a  aiatrlmonfallmpedtmeBt, 'though  sadh  impediaiefit 
proceeds  and  arises  from  himself ;  as  fro.m  his  own  so^potincjr 
aad  frigidity.     Parergon.  230. 

(^)  Ithiak  a  woman  may  institute  a  suit  of  nullity  of  mar- 
riage against  her  husband  on  account  of  impoteucy  or  inca- 
pacfty  la  henelf  to  perform  the  duties  of  marriage ;  and  I  think 
ikMk  If  the  |»flrsoos  appomted  by  IbeCourt  to  inspect  her  (which 
is  Hieniothod  of  :pi«Mtf  upon  which  libese  cases  always  proceei) 
afcoBldaeftify  Ihat  she  appeared  to  ihem,  from  a  defect  iq-iha 
naCiiral  formation  of  her  body,  to  be  absolutely  incapable  of 
oarnally  known  by  u  man ;  upon  this  proof  the  marriage 
topaoBooBoed  nail  and  toid.  William  Wtvns. 

Deotors*  CoBimoos, 
May  5,  1777. 
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ing  of  our  practice  to  be  the  same.  The  g^and 
of  the  nullity  is  that  the  marriage  being  yoid,  there 
can  have  been  no  contract;  all  the  reasonings 
therefore^  deduced  from  the  authority  of  other  con- 
tracts must  fail. — Put  the  case  of  a  man  natu- 
rally impotent  intermarrying  with  a  woman^  and 
that  woman  becoming  pregnant  by  another  roan, 
-*-what  remedy  has  he^  or  which  is  of  more  im- 
portance^ what  remedy  have  those  who  have  a 
reversionary  interest  in  his  property  but  a  suit  of 
this  description  ?_By  what  other  course  of  pnn 
ceeding  can  his  estates  be  prevented  from  being 
transferred  to  foreigners?  This  is  the  only  re- 
medy pointed  out  by  the  law  of  the  land ;  the 
suit  is  to  be  entertained  for  the  purpose  of  ascer- 
tining  whether  there  has  been  verum  matrimonium, 
and  to  ascertain  the  relative  status  and  condition 
of  the  parties  to  each  other.  It  is  very  true  that  the 
books  lay  down  that  a  man  (/)  is  not  entitled  to 
a  divorce  who  knowingly  contracts  marriage  with 
an  impotent  person  :  but  the  very  same  books  lay 
down  that  he  may  allege  his  own  impotency  as  a 
ground  of  divorce. 

Per  Curiam. 

I  shall  examine  the  authorities  before  I. give  my 
judgment  to  see  what  was  the  doctrine  of  the  Ca- 
non Law^  and  how  far  it  has  been  adopted  here ; 
and^  in  the  mean  time,  I  wish  search  to  be  madei 
whether  there  has  been  any  precedent  for  auch  a 

(^)  Bnt  if  he  kaowiDgly  marries  a  woman  that  cannot  raiu 
der  him  hit  dne^  he  is  (notwithstanding)  bound  to  maintain  her; 
and  shall  not  be  diTorced  from  her,  tpr  he  ought  to  impate  it 
tp  himself.    Patergon$30. 
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suit    If  the  defect  is  such  as  has  been  pleaded  it  ,,i.^^^* 
seems  as  if  the  marriage  must  have  been  contracted       Term. 

9ciettter ;  then,  after  so  long  a  cohabitation,  the  ^'^^v*^^ 
party  comes  to  annul  his  own  contract.  I  wish  pre-         ^^ 
cedents  to  be  produced,  if  there  be  any.  Ss^ov* 


JwiUUy   90m 


PkUlimore 

Stated  the  difficulties  that  had  attended  the  search  unary 
from  the  want  of  Reported  Cases,  and  the  inaccu-  ^^^^^ 
rate  manner  in  which  the  Arches  books  had  been 
kej^  The  search  had  been  made  with  a  twofold 
purpose:  first,  to  ascertain  the  greatest  number 
of  years  that  had  elapsed  between  a  marriage  and 
the  institution  of  a  suit  of  this  description  ; — and, 
Sndly,  Whether  any  instance  could  be  adduced  of 
&  person  instituting  a  suit  on  the  allegation  of  his 
or  her  own  impotency. 

The  cases  found  were  the  following : 

The  Honourable  Catherine  Elizabeth  Weld,  (h) 
aKos  Aston,  against  Edward  Weld,  of  Lulworth 
Castle,  in  Dorsetshire,  a  cause  of  nullity  of-  mar- 
i^,  by  reason  of  impotence,  in  the  Arches  prima 
Wtanlid  by  Letters  of  Request  from  the  Chancel* 
lor  of  Bristol,  (i)  The  parties  were  married  in 
1727,  the  suit  was  brought  in  1730, 

W  A  daughter  of  Lord  Aston's, 

(0  This  cause  was  appealed  to  the  Delegates.  The  first  eo* 
^  of  U  io  the  Court,  or  (as  it  is  technically  termed)  The  As- 
MgutiooBook  of  the  Delegates  on  April  27, 1732,  is  as  follows  :— 

Archibaldos,   Comes  Hay;   Josephus^   permissiooe.  diTini 
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The  Duchess  v.  The  Dnke  of  Beaufort.    Arches 
1742.    The  suit  was  originatly  brought  in  the 

Roffensis  Episcopus ;  Thomas,  e&dem  permissione  fiaogoreDsls 
Episcopus ;  Thomas,  eidem  permissione  Asaphensis  Episcopal ; 
Johannes,  t>ominu8  Delawarr;  Thomas,  Dominus  Foley;  Ja- 
cobus  Reynolds,  Armiger,  Cap.  Baro  Scaccarii  S.  D.  N.  R. ; 
Alexander  Denton,  Armiger,  unvs  Jarisconsultornm  S.  D.  N.  R« 
de  Banco ;  Johannes  Comyns,  Miles,  unas  Baronum  Scaocarii 
S.  D.  N.  R. ;  Dominus  Uenricas  Penrice,  Miles ;  MatA.  Tio* 
dall ;  Robertas  Wood ;  Carolus  Pinfold  ;  Edwardos  KioastoD, 
LL.  D. 

Ilonorabilis  Foemina  Gatherina  Eliza  Weld,  alias  Astoo,  nzor 
pretensd  Edwardi  Weld  de  Lall worth  Castle,  in  comitatu  Dor- 
setise,  Armigeri,  contra  eandem  Edwardam  Weld. 

Greenly  exhibuit  commissionem  appendentem  eab  magno  si* 
gillo  Magnae  Britanniae. — Domini  acceptarnnt  onas  execntloDis 

s 

eJQsdem  ad  petitionem  dicti  Greenly  exhibentis  procurinm  pro 
parte  appellante— decreverant  citationem  tertio,  &c. — et  moni- 
ttonero  pro  processn  transmittendo  in  primam  sessionem  prozlmi 
termini. — Boycott  exhiboit  procariam  speciale  manu  propfl&  •! 
sigillo  Edwardi  Weld,  A rmigeri,  partis  appellats  (here  follow 
two  words  not  legible)  Domini  ad  ejas  petitionem  assignaront 
Greenly  ad  libellandum  in  proximum. 

On  February  17,  1732,  the  following  entry  occurs  in  the 
asfligoatlon  Book  which  appears  to  hare  been  made  under  the 
direction  of  the  condelegates  ; — for  the  names  of  nono  but  tlM 
ciTiiiaos  in  the  commission,  viz.  Sir  Henry  Penrice,  Drs;  Tin* 
dall,  Wood,  Pinfold,  and  Kinaston,  are  prefixed  to  the  mi- 
nute. ^  Domini  assignaverutU  ad  infirmandum  in  Jure  in  diem 
proximum  whether  there  must  be  a  continual  cohabitationper  spth 
Hum  triennale  without  interruption ; — whether,  after  three  years' 
cohabitation  and  the  woman  found  a  virgin — whether  the  mar- 
riage shall  not  be  declared  null  and  Toid; — whether  a  man  that 
has  been  married  three  years,  and  at  the  end  of  that  time  If 
viewed  by  surgeons  and  reported  by  tliem  to  be  fully  capable 
of  propagation  ;-*-whetfaer  such  marriage  can  be  dissolved ;— • 
Botloe  to  be  given  to  the  Lords  Spiritual  and  Temporal.' 
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Consistory  Court  of  London  where  the  judge  or-      ^^ 

dered  the  fourth  article  of  the  libel  to  be  reformed ;      nrm. 

—it  WM  appealed  to  the  Arches,  where  the  libel 

mA  admitted  in  its  original  form.    The  cause  was 

fiaiily  beard  in  the  Arches,  May,  1743,  on  the      8rro». 

Dske's  answers,  and  the  inspection  of  physicians, 

sod  decided  in  favour  of  the  Duke;— the  Duke 

wii  twenty-one  years  old  at  the  marriage,  tht 

Docfaess  seventeen  ; — the  marriage  took  place  in 

17». 

Leeds,  otherwise  Lamborn,  v.  Leeds.  Parties 
married  in  1753 :  the  suit  was  brought  by  the  wife 
is  the  Consistory  Court  of  London,  in  May,  1758. 
The  libel  was  admitted;  and  the  report  of  the  phy- 
sicians and  surgeons  was  made  on  the  25th  of  May, 
1759.  The  proctor  for  Mrs.  Leeds  objected  to  that 
report  as  not  being  suflBciently  full  and  clear,  and 
prayed  a  further  report.  The  judge  rejected  the 
petition,  and  concluded  the  cause  ; — ^it  (k)  was 
appealed  to  the  Arches,  where  the  appeal  was 
pronounced  for.  The  judge  ordered  a  more  full 
report:— a  further  report  was  accordingly  made  ; 
1>atthat  also  was  objected  to  on  the  behalf  of  Mrs. 
Leeds.  (I)    The  cause  was  appealed  to  the  Dele- 

Tlie  case  was  argued  on  the  Slat  and  23d  ;  and  sentence 
^^  gifen  on  the  24th  of  May,  1733,  in  fafonr  of  Mr. 
^eld;-.when  the  canse  was  remitted  to  the  Inferior  Court. 
^Jodgies  Delegates  present  at  the  hearing  and  the  sentence 
v*n  the  Bishops  of  Rochester  and  St.  Asaph,  T^rd  Delawarr, 
^ief  Bsron  Reynolds,  Baron  Comyns,  Sir  H.  Penrice,  Judge 
•f  the  Admiralty,  Drs.  Tindall,  Fmfold,  and  Rinaston. 

W  The  libel  pleaded  frigidity  and  im potency. 

(0  December  14,  1759.  In  the  principal  cause  an  allegs- 
^Q  WIS  brought  on  the  part  of  Mrs.  Leeds,  to  wbich  answers 


L 


164  ^  CASES   DETERMINED  IN  THE 

1 890.      gates.    The  Delegates  pronounced  against  the  ap 
Tenn.      V^^f  ^ut  retained  the  caujie ;  and  it  does  not  ap 


Norton 

v.* 


pear  that  any  further  proceedings  were  had  in  it 
Forster^  otherwise  Schutz^  v.  Schutz^  Consistorj 
Seiox.  of  London^  1770,  The  marriage  took  place  in  March 
1770.  The  suit  was  brought  by  the  wife  in  Na 
vember  of  the  same  year.  The  libel  was  admitted^ 
some  irrelevant  articles  being  rejected.  A  report 
of  physicians  and  surgeons  was  made.  Objection 
was  taken  to  that  report.  The  judge  pronoanced 
it  to  be  full.  The  cause  was  appealed  to  the  Arches : 
but  the  appeal  not  being  prosecuted,  it^was  remitted 
to  the  Consistory,  where  Mrs.  Schutz  (m)  was  held 
to  have  failed  in  proof  of  her  libel. 

were  gWen,  and  witnesses  were  examined,  and  publication  was 
decreed :  but  there  was  no  final  hearing  in  either  court  oo  the 
merits  of  the  cause.  It  was  appealed  to  the  Delegates  (aa  if 
had  been  before  to  the  Arches)  on  a  grieTance  in  December^ 
1760  ;  and  mention  of  it  recurs  at  Tarious  interrals  in  the  Coail 
Book  of  the  Delegates,  till  the  4th  of  December,  1761,  when 
the  assignation  was  continued  tUl  a  day  in  HUary,  1703  :  but 
no  entry  of  the  cause  appears  i^fterwards.  In  the  yalnable  ca« 
talogue  of  the  processes  in  the  registry  of  the  High  Court  of 
Delegates^  digested  with  great  care  and  industry  by  Dr.  Jease 
Addams,  the  following  note  is  placed  opposite  the  entry  of  this 
cause.  <<  In  primi  intt.  Leeds  (Hester)  attoi  Lambom,  agabui 
Leeds,  in  a  cause  of  divorce  by  reason  of  impotence  in  the 
Consbtory  Court  of  London,  appealed  by  the  wife  to  the  Ar^ 
ches,  and  snbsequently  to  the  Delegates,  on  a  grieTance,  vhu 
on  the  judges  of  those  courts  respectifely  overruling  her  ob« 
jection  to  the  report  of  the  physicians  and  surgeons  appointed 
inspectors  of  the  husband's  parts  of  generation  as  ambigaoiiSy 
&C.,  and  incapable  of  satbfying  the  Court  with  respect  to  hia 
potence  or  impotence." 
(m)  February  17,'  1773. 
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Grimbaldeston^  otherwise  Anderson^  v.  Anderson.  isso. 
Arches  1778.  Tbemarriage^a8inl775^thesuitwas  rpj^ 
bronglit  in  1777,  in  the  Consistory  Court  by  the  wife. 
Thelibel  was  rejected.  The  judge.  Dr.  Betteswortb, 
kying  great  stress  on  the  time  of  bringing  the  suit,  Seiok. 
there  not  having  been  three  months*  cohabitation, — 
it  was  appealed  to  the  Arches ;  and  it  appears. that 
10  the  argument,  the  counsel  (Dr.  Wynne)  pr!es3ed 
Bpob  the  Court  the  caution  which  ought  to  be  ob- 
lenred  in  admitting  pleas  of  this  description.  The 
note  of  the  sentence  of  the  (n)  judge  (Dr.  Calvert)  is 
to  this  effect  :-^'^  Court.  Impotency  a  good  ground 
of  nullity.  Not  much  weight  in  argument  as  to 
lofkYourable  suit.  Whether  the  case  is  such  as 
the  Court  can  redress.  The  virginity  of  woman 
very  material.  Libel  properly  drawn  :  but  in  this 
ttie  the  opinions  of  inspectors  only  must  deter- 
AiiiM} ;  and  not  sufficient  for  the  Court,  as  in  the 
Words  of  the  libel  they  could  only  say  it  appeared 
ioft.and  short  which  does  not  always  continue. 
Therefore,  three  years'  cohabitation  necessary. 

Grjmbaldeston,  otherwise  Anderson,  v.  Ander- 
•on,  Consistory  1777.    Arches  1778. 

Ubel  rejected  for  want  of  three  years'  residence, 
only  about  three  months  cohabitation. 

Schult;^  against  Schultz.    Leeds  against  Leeds, 
Urkin  against  Frost." 

Harris,  ofAenoise  Ball,  agatnsf  Ball.  The  parties 
^ere married  in  1781 ; — the  husband  was  thirty- 

&Nir,  the  wife  seventeen  years  old.     The  suit  was 

r 

(*i)  This  Doto  is  traoscribed  from  an  eDdorsement  in  the 
^ndwritiDg  of  Dr.  Harris  on  the  brief  from  which  he  argued 
^cifts  of  Harris,  otherwise  Ball,  v.  Ball,  Deleg.  1789. 
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brought  by  the  wife  in  the  Arches^  1788.  The 
libel  was  rejected^  (o)  bat  upon  an  appeal  this  sen- 
tence was  reTersed^  and  the  libel  was  admitted  by 
the  Delegates  to  proof ;  the  wife^  however^  nlti- 
mately  failed  in  the  suit,  (p) 

Dick  v.  Dick,  Arches.    May^,  1811. 

Greenstreet^  fiiUely  called  Coniyns^  v.  Comyns. 
The  marriage  was  in  1807o  the  suit  in  1818.  Sir 
W.  .'  I  in  giving  judgment  in  that  case,  said— * 
'^  there  is  great  disposition  on  the  part  of  the  hns^ 
band  to  atone  for  the  injury  he  has  inflicted  on  this 
lady/  being  in  utter  ignorance  of  his  constitutkmal 
defects/'  The  libel  in  that  case  was  drawn  pre- 
cisely in  the  same  form  as  this ; — and  why  in  that 
case  was  the  man  to  be  presumed  to  be  ignorant  of 
his  natural  defect,  and  not  so  in  this  ? 

In  the  text  of  the  Canon  Law,  X.  (q)  lib.  4. 
tit.  c.  9.  a  case  is  stated  in  which  a  woman  ap* 
plied  for  a  divorce  on  account  of  the  frigidity  of 
her  husband  after  eight  years'  cohabitation,  and  oIh 
tained  it. 

The  result  of  this  search  is  that  there  are  many  in- 


(o)  By  Dr.  CalTsrt. 

(jp)  NoYember  U^  1790.  The  Delegates  by  their  ioterloca- 
tory  decree  pronounced  that  ^^  Hannah  Ball  had  totalfy  failed 
in  proof  oT  her  libel,  and  dismissed  Thomas  Bannister  Ball  from 
the  suit. 

The  Judges  Delegates  who  were  present  «t  the  aenttace  were 
Mr.  Jnstioe  Gould,  Mr.  Juntice  Boiler,  Mu  Baron  HoIImb^ 
Dr.  Fisher,  and  Dr.  Laurence. 

Mr.  Erskine,  Mr.  Piggott,  Dr.  Harris,  and  Dr.  Nicholl,  were 
oounsel  for  Mrs.  Harris  i  Mr.  Bearcroft,  Sir  William  Scott,  and 
Dr.  Battinci  camlr4U 

(f)  Vol.  IL  p.  10. 
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stances  of  suits  having  been  brought  many  jrears  }^\ 
longer  after  the  marriage  than  in  the  present  in-  j^m. 
stance ;  hot  none  in  which  the  party  seeking  redress 
had  been  the  party  labouring  under  the  infirmity ; 
— at  the  same  time  there  have  been  undoubtedly 
many  suits  of  which  no  traces  can  now  be  found. 
It  is  observable  also  that  none  of  these  suits  have 
been  promoted  by  the  husband.  And  would  any 
one  pretend  to  argue^  because  no  case  could  be 
found,  in  which  the  husband  had  commenced  pro- 
oeedings,  that  the  husband  could  not  bring  the 
smt  It  is  impossible  to  read  the  passages  in  the 
Gaoon  Law  on  which  this  doctrine  is  founded  t6 
ngBify  any  thing  else  than  that  the  impotent  party 
might  bring  the  suit. — ^Every  commentator  on  them 
baa  deduced  the  same  conclusion.  Sanchez  was 
cited  against  it  at  the  last  hearing : — but  his  au«- 
thority  was  mistaken.  It  is  directly  in  unison 
with  that  of  the  other  commentators^  p.  354. ;  and 
the  whole  of  his  doctrine  on  this  head  was  clearly 
summed  up  in  the  1 14th  disputation  which  had 
for  its  title  '^  Utrum  conjugi  impotenti  et  viro  fri- 
gido,  ant  muUeri  arctte  integram  sit  contra  ma- 
tr&nonSumproclamarey  anpotius  id  jus  proclamandi 
Bolieampetitpotenti?  Reasons  for  allowing  such 
a  conduct  were  not  personal  to  the  parties ;  but 
had  for  their  object  important  public  interests  ;  and 
where  founded  upon  a  principle  introduced  into 
cor  law  from  the  canon  law  to  ascertain  whether  in 
the  language  of  the  canonists  there  had  been  verum 
matrimanium  or  not^  and  what  was  the  relative  sta- 
tus of  the  parties,  towards  each  other. 
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Adams  contra. 

The  cases  cited  do  not  affect  the  point  The 
interval  of  time  between  the  marriage  and  the  in- 
stitution of  the  suit  might  not  be  immaterial  in  this 
case  : — but  time  alone  could  bear  but  little  upon  it. 
The  chief  object  of  the  Court  was  to  ascertain 
whether  there  had  been  any  cases  in  which  the  has- 
band  had  been  permitted  to  institute  a  suit  for  the 
purpose  of  establishing  his  own  impotency.  All  the 
cases  cited  made  out  the  negative  to  this  position. 
In  Greenstreet  v.  Cumyns  the  Court  threw  cot 
its  belief  that  the  man  was  ignorant  of  his  sitoa- 
tion  ;  here^  however,  the  man  was  forty-five  years 
old  at  the  time  of  his  marriage,  and  his  situation 
could  not  be  unknown  to  himself. 

The  Court  took  further  time  to  deliberate. 


Jan.  Vf.        Judgment. 

Sir  John  Nicholl. 

This  suit  is  brought  by  George  Norton  against 
Sarah^  his  wife^  to  declare  his  marriage  void; — 
the  libel  pleads  that  the  marriage  took  place  in 
June^  1812;  that  the  husband  was  a  bachelor,  a^^ 
forty-five  years,  and  the  wife,  a  spinster,  aged 
twenty-three ;— that  they  cohabited  till  June,  1819; 
that  they  were  both  in  health,  but  that  the  hus- 
band was  incapable,  from  bodily  defect,  to  con* 
summate  the  marriage ; — that  his  defect  was  incur- 
able by  art,  as  would  appear  upon  inspection  by 
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medical  persons. — The  admission    of  the  libel  is       18^- 
opposed  by  the  wife^  who  prays  to  be  dismissed.      Tsrm. 


The  question  is,  whether  the  Court  can  enter- 
tain this  suit ;— whether  the  husband  is  entitled  to     ^^"^^ 
bis  remedy ; — whether  he  states  facts  capable  of      Stroir. 
proof ;— or,  whether^  if  the  facts  should  be  proved, 
the  marriage  ought  to  be  set  aside. 

The  first  objection  is,  that  the  suit  is  of  a  no* 
Tdkind.  After  the  best  and  most  diligent  search 
no  instance  has  been  found  of  a  party  bringing  a 
nit  to  set  aside  a  marriage  on  account  of  his  own 
incapacity  ;  —  the  party  complaining  has  always 
been  the  injured  party>  and  generally  the  suit  has 
been  brought  by  the  wife  ; — there  has  been  but 
one  suit  in  my  recollection  brought  by  the  husband, 
Wibon  V.  Wilson,  (a) 

The  next  circumstance  is  the  age  of  the  man.  It 
is  incredible  that  he  should  have  lived  forty-five  years, 
and  be  ignorant  of  his  own  bodily  defect,  which  he 
alleges  to  be  apparent  upon  inspection.     I  do  not 
see  how  his  ignorance  could  be  proved  ;  it  is  inca- 
ptUe  of  direct  evidence.  The  presumption  is  in  fa« 
i^rofthe  marriage; — ^besides  there  was  a  subse- 
quent cohabitation  of  seven  years  before  the  suit  was 
brought ; — at  all  events  he  must  have  discovered 
it  some  time  before  he  applied  for  his  remedy.  The 
maxim  then  applies,  cur  tamdiu  tacuil  ? — ^The  lapse 
of  time  may  act  as  an  absolute  bar  to  the  suit  not 
brought  by  the  party  injured.     In  (6)  Ball  v.  Ball 
it  was  so  held  by  the  Delegates  ;     the  modesty  of 

(a)  Arches,  1705.  {h)  Deleg.  1790. 
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into  a  marriage  wbereby  he  acquires  a  right  to 
her  property^  but  bas  kept  her  during  a  long  co- 
S£Tov»  habitation  subject  to  continual  injury »  and  now  is 
seeking  to  throw  off  the  burthen  of  maintaining 
her: — tbis  increases  the  weight  of  presumptioa 
against  him.  Another  circumstance  not  to  be  passed 
over  is^  that  the  marriage  was  by  licence  ;— 4t  is  so 
usual  for  the  man  to  be  tlie  person  to  obtain  the  li- 
cence that  it  is  to  be  presumed  in  tbis  case,  he  did 
so  by  his  own  affidavit ;  and  he  swore  he  knew 
of  no  impediment  to  the  marriage  ; — ignorance  of 
the  fact  is  not  only  not  \o  be  presumedj  but  ia  al- 
most incredible.  Another  objection  is^  that  we 
cannot  obtain  collateral  proof  eitlier  by  the  an-' 
swers  of  the  wife^  or  by  the  inspection  of  her 
person ; — it  has  been  stated  by  the  husband's  coun- 
sel that  the  wife  is  pregnant;  he  cannot/  there- 
fore^ call  upon  her  to  confess  that  her  marriage 
was  not  consummated^  for  she  must  then  furniali 
evidence  to  criminate  herself.  Nor  can  she  allege 
that  she  is  virga  intacta,  a  species  of  proof  some^ 
times  resorted  to. 

So  that  in  point  of  proof  the  case  must  rest  upon 
the  inspection  of  the  husband  by  medical  men. 
And  can  any  case  be  found  where  sentence  baa 
been  given  on  the  sole  report  of  the  inspectors  ? 
— This  species  of  proof,  even  as  collateral^  is  al- 
ways received  with  caution.  I  am  not  aware  ibat 
it  has  ever  been  held  sufficient  alone ;  and  if  not 
in  any  former  case^ — is  it  to  be  first  taken  in  this 
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cvffij  where  the  wife  is  said  to  be  pregnant  ?    The      ^^^* 
CSQjDrt  ift  called  upon  not  merely  to  pronounce       Term. 


NOKTOM 


agvn^t  the  marriage^  but  to  bastardize  the  issue. 

]b  UifBre  any  ca$e  iu  which  bastardy  has  been  esta- 

bliffaed  oa  the  frigidity  of  the  husband ;   or  by      Sctoh^ 

%9y  ptoot  but  that  of  non-access. — There  has  been 

%  cohabiti^tjqn  of  seven  years ;  frequent  endeavours 

to  consiiipinate  ;  and  the  Court  is  called  upon  to 

f9.j(  tJbat  the  issue  is  not  of  that  person  quern  nupr 

Uoikr  Uiicse  preliminary  observations  on  the  cir- 
cMoatences  of  the  case  it  would  be  necessary^  ic^ 
wniec  tft  support  this  suit^  that  the  law  authorities 
i^ould  be  dear  beyond  all  possibility  of  doubt. — 
|(  baa  been  said  that  the  public  has  an  interest 
tkat  tbe  r^  state  of  the  parties  should  be  as- 
crrtaiii^d^  and  that  is  true  where  the  marriage 
if:  voi4  qnder  the  marriage  act :  but  this  is  a 
voidable  marriage,  and  laid  down  to  be  so  by 
Blackstone.  Then  here  the  state  is  ascertained. 
The  marriage  exists. 

The  sole  authority  in  support  of  this  suit  is  ' 
th|e  text  quoted  from  the  Canon  Law ;— it  is  ne- 
cesfary  to  examine  how  far  that  law  applies  to 
tbip  ease,  and  bow  far  it  bas  been  received  in 
tbiicoqntry.  X.  4.  15.  1.  If  a  roan  alleges  his 
frigjdityj,  apd  wife  alleges  the  same^  and  can  prove 
the  same^  by  seven  compurgators^  they  may  be 
separated. 

X.  4.  15.  4.  If  a  man  contract^  knowing  the 
d^ect  of  the  woman>  he  is  not  to  Come  for  a 
remedy. 

VOL.  III.  M 
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i^^-  Many  learned  commentators  have  been  referred 

Term.      ^^ '  ^"^  ^^ey  leave  the  text  much  as  it  appeared 
at  first.     Sanchez^  in  his  seventh  book^  has  written 
a  large  Commentary  on  Matrimonial  Law;  upwards 
SfiTOK.      of  400  pages  De  Impedimentis.    In  his  last  dis- 
putation he  considers  it  still  as  a  question  whether 
the  impotent  party  may  apply  for  the  divorce  ;  and 
he  holds  he  may^  under  circumstances;  but  Ihnits  it 
by  certain  restrictions  ; — quando   illius    ignarua 
fail  tempore  matrimonii ;  aliter  minime  iiuditurm 
But  let  us  examine  how  the  text  and  commentators 
apply  to  the  present  case.  The  Text  applies  to  firi- 
gidity^  which  may  be  unknown  before  trial ; — ^but 
here  the  bodily  defect  is  stated  to  be  apparent.    In 
the  next  place  the  wife  must  join  in  the  statement 
eadem  affirmans  :  but  here^  she  resists  the  suit.  So 
far  from  joining  in  it^  her  pregnancy  is  proclaimed. 
But  collateral  proof  is  also  required  :   it  must  be 
proved  by  seven  compurgators ;  a  mode  of  proof 
not  used  here^  and  which  we  cannot  have  instead 
of  inspection  and  answers. 

By  the  Canon  Law  the  marriage  is  not  abso- 
lutely dissolved  ;  the  parties  are  separated ;  and  if 
the  church  is  deceived^  the  former  marriage  is  to 
be  renewed;  and  if  a  second  marriage  is, contracted^ 
it  becomes  null  and  void.  What  a  state  to  pbce 
the  parties  in  !     This  is  something  in  the  Text 

Law  which  I  cannot  readily  assent  to  belong  to  the 

• 

law  of  this  country.  If  the  marriage  was  con^ 
tracted  scienter; — the  party  knew  of  thd  defect^  and 
he  could  not  be  heard.  The  assertion  of  the  defect 
in  himself  raises  the  presumption  that   he  con-^ 
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tracted  the  marriage  scienter,  that  he  cohabited  J^^- 

°  Hilary 

9cmier,  and  defrauded  the  woman  •  Term. 
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If  the  Canon  Law  is  to  govern  the  case^  the 
text  referred  to  doea  not  come  up  to  the  point; 
— e?en  if  it  did,  something  more  would  be  to  Setom. 
be  shewn,  namely^  that  it  has  been  received  as 
the  law  in  this  country; — it  might  not  be  nece»- 
nry  for  this  purpose  to  shew  a  case  precisely  si- 
mQar;  it  would  be  sufficient  to  shew  that  it  is  ac- 
cording to  the  general  rules  observed  here.  But 
it  is  a  strong,,  and  almost  a  conclusive,  presump- 
tion against  the  present  proceeding  that  no  suit 
appears  ever  to  have  been  brought  by  any  but 
the  injured  party. 

Ayliffe  (n)  has  been  quoted  :  but  he  refers  merely 
tothe  text  of  the  Canon  Law.  Another  authority  has 
been  cited  from  the  opinion  of  counsel :  but  that  was 
on  the  case  of  a  vi^oman.    The  opinion  of  any  per- 
son of  higher  authority  cannot  be  produced  than  of 
that  person  :  but  it  cannot  be  considered  as  an  au- 
thority applying  to  this  case.     The  Court  does  not 
Bean  to  lay  it  down  that  in  no  possible  case,  or 
vnder  no  circumstances,  a  woman  may  not  be  al- 
lowed to  bring  such  a  suit.     But  even  if  the  Canon 
Iaw  is  direct  on  the  point, — is  it  according  to  the 
law  of  England  to  receive  such  a  suit  ?  It  is  a 
naxini  that  no  man  shall  take  advantage  of  his 
own  wrong  :  it  is  the  principle  of  the  Canon  Law 
itself,  the  principle  of  reason  and  justice.     There 
Ji  no  instance  of  a  ^it  brought  by  a  person  alleg- 
ing bis  own  incapacity  :  there  is  so  strong  a  pre- 

(fl)  Tarergon,  p.  227. 
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1^*       sumption  for  the  marriage  that  no  sentence  is  ever 
Term,      pronounced  against  it^  except  on  the  fullest  autho- 


rity ;  and  if  a  mistake  is  made^  the  marriage  is  not 
Norton  i^^j^  dissolved,  but  to  be  renewed.  This  is  a  situ- 
SxToN.  ation  in  which  the  Law  of  England  would  not 
place  the  parties.  On  the  whole  I  am  not  satis- 
jBed  that  the  party  would  be  entitled  to  the  w&tk^ 
tence  prayed.  •—  I  reject  the  libel^  and  dismiss 
the  suit 
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CONSISTORY  COURT  OP  LONDON. 


182a 

Hikuy 
February  9. 


Cooper  and  Others  v.  Allnutt. 


JL  HIS  was  a  suit  promoted  by  James  Cooper^  one  a  church- 
of  the  churchwardens^  and  by  other  parishioners  elected  bj 
and  inhabitants  of  the  parish  of  All-hallows  Bark-  l?ctSh?tSe 
ing,  in  the  City  and  Diocese  of  London^  againi^t  ^  ^^  ®^ 
John  Allnutt^  one  of  the  churchwardens  elect  of 
the  said  parish^  to  compel  him  to  take  the  church- 
warden's oath  of  office. 

It  appeared  that  the  22nd  day  of  Aprils  1819^ 
Mr.  Allnutt  had  been  proposed  and  unanimously 
elected  churchwarden  for  the  ensuing  year^  and 
had  been  served  with  a  notice  to  appear  before  the 
Official  at  the  Visitation  of  the  Archdeacon  of  Lon- 
don^ and  to  take  upon  himself  the  office  of  church- 
warden :  but  he  refused  to  comply  with  this  notice^ 
ailing  that  he  was  prevented  by  deafness  from 
fulfilling  the  duties  of  the  office. 

On  the  26th  of  January^  1820^  he  was  cited  to 
appear  before  the  Vicar  General  and  Official  Princi- 
pal of  the  Consistorial  and  Episcopal  Court  of  Lon- 
don (who  e^rcises  a  concurrent  jurisdiction  as  to 
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1830. 
Hilary 

J.  Crin* 


COOPEK 

Allkutt* 


subjects  of  this  description^  with  the  Official  of 
the  Archdeacon)  to  appear  and  take  the  oath  tisu^ 
alb/  taken  by  Churchwardens  of  the  parish  ofAW- 
hallows,  Barking. 

LushingUm 

Moved  the  Court  to  compel  John  Allnutt  to  take 
upon  himself  the  office  of  chur9hwarden. 

No  appearance  was  given  for  Mr.  Allnutt. 

^JuDGMENT. 

Sib  William  Scott 

Directed  Mr.  Allnutt  to  take  tke  oath  before  the 
proper  ordinary. 
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The  Office  of  the  Judge  promoted  by  ig^o. 

Jarratt  against  Steele.  ^^^ 

Jan.  ^7. 


My  Letters  of  Request  from  the  Consistory  Court  of 

Bath  and  Wells. 


-l  HIS  suit  was  instituted  by  the  Reverend  Robert  Ala«cof 
Jarratt^  vicar  of  Welhngton^  m  the  county  of  So-  tor  ofgreat 
merset^    against    Frederic    Ferdinand    Armstead  noD^aJtr  pu- 
Steele,  lessee  of  the  Great  Tithes,  for  having,  in  £Sl1ngopca 
September,  1818,  without  any  competent  authority  ttie  church 
pnOed  down  several  pews,  and  erected  others  in  tent  to  erect 
the  chancel  of  the  church  of  the  parish.  chiincei. 

The  articles  alleged  that  Mr.  Armstead  had,  on 
the  27th  of  August,  1830,  clandestinely  caused 
a  key  of  the  church  door  to  be  made  by  which  he 
had  introduced  workmen  into  the  chancel  for  the 
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A^^      purpose  of  preparing  for  the  erection  of  pews  in 
Term.      the  chancel. 


That  the  vicar  having:  ordered  a  new  lock,  he^ 
Jarratt 

t7.         on  the  17th  of  September^  caused  the  door  to  be 
^"■"*      forced  open^  and  again  brought  workmen  into  the 
chancel^  who^  by  his  order^  pulled  down  part  of  two 
pews^  and  laid  the  foundation  for  two  new  ones. 

That  the  door  being  secured  and  bolted^  and 
he  being  warned  by  the  vicar  to  desist^  on  the 
18th  of  September,  broke  open  the  belfry  door^ 
and  one  of  the  gallery  doors  ;  and  thus  admitted 
the  workmen^  and  boasted  that  they  could  not  keep 
him  out  of  the  church. 

That^  on  the  evening  of  the  19th  of  September^ 
the  doors  having  been  fastened,  he  applied  to  the 
vicar  to  admit  him  into  the  chancel  at  half  past  tea 
o'clock  at  night ;  which  he  refused  to  do  at  so 
unseasonable  an  hour.  To  which  he  replied^  ^'  As 
soon  as  you  are  gone  I  will  get  in ;"  and  added^ 
*'  I  will  be  in  within  half  an  hour." 

That,  on  the  35th  of  September,  the  workmen^ 
under  his  orders^  stript  off  part  of  the  roof  from 
the  top  of  the  chancel,  and  broke  through  the  ceil- 
ing; andj  descending  into  the  church,  removed  the 
inside  fastenings  from  the  doors,  put  on  a  roller 
lock^  and  proceeded  with  the  work  in  the  chancel. 

The  articles  were  admitted  on  the  10th  of  Jul) 
1819.— On  the  4th  of  December,  1819,  a  negr 
tive  issue  was  given. — On  the  9th  of  Decemb^ 
1819,  the  negative  issue  was  retracted,  and  an 
firmative  issue  given. 

Swab^  for  the  Rev.  Robert  Jarratt 

No  counsel  appeared  on  the  other  side. 
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JUDGMRNT.  1830. 

Sir  John  Nicholl.  Term. 

Thifl  saitiB  brought  against  Frederic  Ferdinand 
Armttead  Steele  for  having^  forcibly  entered  the 
chnich  of  Wellington^  pulled  down  two  pews^ :  and  jShwas. 
meted  othiers  in  the  chancel ; — he  was  cited  to 
tmiwertothis  offence  ; — the  proceedings  are  insti- 
teted  by  the  vicar  of  the  parish.  In  consequence 
of  the  citation  articles  have  been  given  in^  These 
articles  set  forth  the  circumstances  of  the  case 
wUch  havq  been  fully  stated  by  the  counsel^  and 
eoDchde  with  praying  that  the  party  proceeded 
against  may  be  canonically  punished  and  eotrect- 
*  ed,*— that  he  tnay  be  admonished  to  restrain  from 
vich  excesses  in  future ; — condemned  in  the  costs 
oflhe  8bit;-'-«nd  ordered  to  remove  the  pews  be 
hB  erected,  and  to  restore  the  chancel  to  the  state 
in  iHitch  it  was. 

To  these  arttdes  a  negative  issu^  was  at -first 
{[iven ;  that  has  been  withdrawn :  an  affirmative 
iMe  has  now  been  given,  and  a  proxy  to  tlie 
pn)ctor  to  give  it. 

By  giving  an  affirmative  issue  he  confesses  the 
iaels  charged,  and  submits  himself  to  the  law;— - 
jMd  ceifahily,  if  the  fiicts  stated  are  true,  he  baa  « 
been  prudently  advised,  and  has  acted  wisely  in 
00  doing.  The  facts  are  most  reprehensible,  and 
his  illegal  conduct  has  been  contumaciously  per- 
sisted in. 

All  persons  ought  to  understand  that  the  sacred 
edifice  of  the  church  is  under  the  protection  of 
the  Ecclesiastical  Laws  as  they  are  administered  in 
these  Courts ;   ithat  -the  .possession  of  the  church 
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^:2u.  i;i  ia  the  minister  and  the  churchwardens  ;«i^nd 
reriM.  ^^  °^  person  has  a  right  to  enter  it  when  it  is  not 
open  for  divine  service^  except  with  their  permis^ 
iioD^  and  under  their  authority.  That  pews  al- 
ready erected  cannot  be  pulled  down  without  the 
consent  of  the  minister  and  churchwardens^  unless 
after  cause  shewn  by  a  faculty  or  licence  from  the 
ordinary. 

Here  an  individual^  without  any  pretext  or  au- 
thority whatsoever^  repeatedly  breaks  into  the 
church  by  violence^  pulls  down  the  old  seats^  erects 
new  ones^  breaks  a  hole  into  the  roof  of  the  church, 
and  thus  descends  into  the  chancel,  after  repeated 
admonitions  from  the  minister  to  forbear. 

By  giving  an  affirmative  issue,  however,  he  has 
shewn  that  he  has  become  convinced  of  his  error 
and  improper  conduct ; — and  on  that  account  the 
Court  is  unwilling  to  proceed  against  him  with  ri- 
gotir. — I  shall,  therefore,  only  condemn  him  in 
the  costs  of  the  proceeding ;— admonish  him  to 
pull  down  the  seats  he  has  erected,  and  to  replace 
those  he  has  pulled  down,  and  to  reinstate  the 
chancel  as  it  was : — and  to  do'  this  I  shall  allow 
him  till  the  first  day  of  next  Term,  when  1  shall 
expect  him  to  certify  that  he  has  complied  with 
this  sentence. 


TVMr^         The  proctor  for  Mr.  Steele  alleged  that  he  had 
^m^^    obeyed  the  monitian  served  upon  him  by  order  of 

the  Court,  and  the  Judge  dismissed  him  from  the 

suit. 
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The  Office  of  the  Judge  promoted  by 
DoBiB  V.  Mastebi. 


Bt/  Letters  of  Request  from  the  Chancellor  of 

Winchester. 


18^. 
HUary 

Jon.  37. 


PhILLIMORE  TheeccteMt- 

tical  courts 

Mofed  the  Court  in  the  behalf  of  Alexander  havejurisdic- 
Oobie,  of  the  parish  of  Saint  Clements  Danes,  to  questions  of 
bBow  the  office  of  the  judge  to  be  promoted  against  *™^"^' 
llie  Reverend  John  Whalley  Masters^  Rector  of 
Choiley,  in  Lancashire^  in  a  cause  of  Simony ;  and 
to  permit  a  citation  to  be  taken  out  against  him  for 
haTing  purchased  the  immediate  possession  of  the 
^carage  of  Saint  Nicholas^  in  the  castle  of  Caris- 
tirook,  in  the  Isle  of  Wight. 

He  stated  that  there  could  be  no  doubt  as  to 
the  jurisdiction  of  the  Court  on  a  question  of  this 
description;  for  that  the  statute  of  the  31st  of 
CSizabeth  specially  guarded  against  taking  away  the 
right  of  the  Spiritual  Courts^  and  that  subsequent 
to  the  passing  of  that  act  many  dicta  were  to  be 
ftond  in  books  and  adjudged  cases  which  seemed  to 
countenance  the  idea  that  the  Ecclesiastical  Court 
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1830. 
Hilary 
Term. 


DOBIE 

Masters. 


was  a  more  suitable  forum  on  questions  of  si* 
mony  than  the  Temporal  Courts.  Risby  v.  Went- 
wortb^  (a)  40th  of  Elizabeth.  Baker  v.  Rogers ;  (6) 
and  in  both  which  cases  prohibitions  had  been 
refused. 

In  (c)  Boyle  v.  Boyle,  Pollexfen,  Justice,  in 
pointing  out  that  the  Spiritual  Courts  might  have 
jurisdiction  in  some  respects  over  the  same  subject 
matter  as  the  Temporal,  used  this  illustration.  '^  So, 
after  a  man  is  found  no  simonist  in  this  Court,. the 
E^lesiastical  Court  may  very  well  examine  the 
same  matter."    No  doubt  exists  on  this  point  in 

(a)  Risby  v.  Wentworth.  Prohibition  upon  a  sale  for 
tithes  ;  and  grounds  his  prohibition  upon  the  statute  of  31st  of 
Elizabeth,  supposing  that  the  said  parson  had  committed  sifieiiy 
in  coming  to  the  parsonage ;  and  thereby  the  ehureh  was  TOid| 
and  the  tithes  not  appertaining  onto  him.  And  it  was- agreed, 
rper  Curiam,  GiaoTiUe  tUumUe^  that  a  prdiibitkm  }ay  ji^tyfpt 
,the  simony  might  more  aptly  be  tried  in  the  -Spiritaal  .Onvt, 
Croke  Eliz.  642. 

(6)  All  the  Court  held  that  the  prohibition  lay  not :  for .  M 
.  to  the  first,  although  the  presentee  came  in  quasi  per  murptHam^ 
yet  because  it  is  by  means- «f  asimoniacal  contract  whieKis^the 
cansAthflreof  (for  otlienfife:it.is.tol»e  jiiteaded:thar:ke^w«rid 
_Bi>t  have  pecraiftted  that  preseatmeot)  Jt  was  held,  that  it.  was  jls 
well  a  simonj  as  if  the  grant  bfid  not  been  TQid.— -Aad,  .es.to 
the  second,  they  held  it  to  be  simony ;  for  there  be  not  aojr  ac- 
cessaries in  simony ;  but  all  are  principals  therein,  as  well  aa 
in  trespass  ;  and  it  appertains  to  the  Spiritual  Court  to  deter* 
•mine  it,  and  not- to  this=  Court  to  meddle  thereirlA*  AiUd^wlMn 
tl«-%ilffttiMal,Gaartjh|kdi  so  a^nie^oed  it,  XW%  .Gpart^^engk^^to 
,gif e  ,aedeiice  .thereto,  and  jofight  Qot  to,4JQHite  whpthei;  iSk be 
error  or  not,  &c.  &c.  &c*  Croke  Eliz.  789. 

(e)  Boyle  o.  Boyle  was  a  case  in  which  a  prohibition  was 
mof  ed  for  to  the  Spiritual  Court  in  a  cause  6f  jactitttion  of 
marriage** Gem.  73*  1 
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any  of  the  writers  who  have  treated  on  the  sub- 
ject :  Degge  (d).  Bishop  Gibson  (e),  and  the  Au- 
thor of  Watson's  (/)  Incumbent — The  booka^  of 
practice  too  are  clear  and  explicit.  In  Clarke's 
Praxis  the  nuHle  of  proceeding  is  pointed  out. 
Si  (g)  cUrietis  eomnmU  skmoniafn  in  obtinenda 
im^leium  ecoleriasticum,  potest  sice  ex  officio  jn- 
dids^  stre  ad  instantiaro  partis  eamemti  ac  juxta 
metianescanonicaspuniri,  sic  etiamUmiparUtipes 
gusdem  criminis. 

This  passage  has  been  adopted  by  Oughton  to 
its  full  extent  h). 
Judgment. 
Sir  JottN  NicHOLL 
.  Slid  the  authorities  were  satisfactory  with  re- 
spect to  the  principle  :  but  diiTected  a  search  to  be 
made  for  any  cases  which  nlight  have  been  decided 
in  tfre  Ecclesiastical  Courts. 


1990. 
Hilary 
Term, 


DoBix 
Maitebs. 


(lO  The  fourth  paragraph  (of  fhe  31st  of  Elizabeth)  prs* 
the  Ecclesiastical  jurisdiction  that  they  may  proceed 
jmSUMQj  to  censure  the  parties  for  their  corruption  in  buying 
Ml  mXHtig  church  preferments.  Wherein,  as  should  seem,  Ore 
BMerinHeal  ImWb^  in  some  citcumsttftfoe^  are  more  sereie 
tluui  Hib  slktute ;  for  by  that  law,  osltakeit,  hetiiatb  C007 
▼Idafl  of  rfitiony  is  after  iiieapicdtated  mit  only  to  that  IMng, 
but  to  all  other  church  preferments :  but  of  this  be  idfbnned  by 
the  cUoiiiBt.    Degge,  p.  (M. 

(e)  CRbiOil,  798^801. 

(jO  Wflctlim'f  Clergyman*^  Law,  t«  5. 

it)  tiMuFi  ftatls,  tit  in. 

W  Oiii^on,  VdL  t.m.4. 
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1890. 

Haary 

Term. 

Feb.  9. 


DOBIE 

Masters* 


PhUlimore 

Cited  the  case  of  (be  office  of  the  Judg;e  pi^ 
moted  by  Lucy  v.  The  Bishop  of  Saint  David's  (s) 
in  which  the  Delegates  were  unanimously  of  opi- 
nion that  the  Ecclesiastical  Ck)urt  was  fully  compe- 
tent to  try  the  question  ;  and  finally  affirmed  the  sen- 
tence of  the  Inferior  Court,  by  which  the  bishop 
had  been  found  guilty  of  simony.  v 

Per  Curiam. 

Let  the  citation  issue. 


Batter 
Term. 


There  having  been  a  misnomer  in  the  citation,  it 

was  alleged^  on  the  part  of  Mr.  Dobie,  that  he 
proceeded  no  further  in  that  suit ;  and  the  same 

day  fresh  Letters  of  Request  from  the  Chancellor 

of  the  Diocese  of  Winchester  were  presented  and 

accepted  by  the  Dean  of  the  Arches^  and  the  cause 

was  commenced  anew  between  the  same  parties. 


(t)  Deleg.  February  22,  1699.  The  Court  was  compoead 
of  a  full  commissioDi  coniistiog  of  seferal  Temporal  and  Ed* 
clesiastical  Peers,  besides  Common  Law  Judges  and  CiTiliant« 
Treby,  Chief  JnsUce  of  the  Con^mon  Pleas;  Ward,  Chief 
Baron  of  the  Exchequer ;  and  Sir  Charles  HedgeS|  Judge  of  the 
Admiralty,  were  of  the  number* 

The  suit  was  originally  promoted  before  the  Archbishop  of 
Canterbury  (Tenison)  in  a  Court  held  at  Lambeth,  before  the 
Archbishop  in  person,  assisted  by  six  suffragan  bishops.— Lord^ 
Raymond,  447,  539,  545,  817.  2  Warn.  656*  Gibs.  1006. 
Bishop  Burnet  has  given  an  account  of  the  trial  and  d«^ 
priTation  of  this  bishop.  Vol.  IL  226.  and  again  i50. 
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The  citation  having  been  served  and  returned 
into  Court,  Denne,  proctor  for  Mr.  Masters/ ex- 
bibited,  a  proxy  and  prayed  articles. 


The  articles  not  being  ready^  further  time  was 
prayed  on  behalf  of  the  promoter.  To  this,  ob- 
jection was  taken  by  the  proctor  of  Mr.  Masters ; — 
the  judge  said  that  in  cribiinal  suits  the  rule  was  al- 
ways observed  that  articles  should  be  exhibited  on 
the  next  Court  day  after  they  had  been  prayed,  and 
dismissed  the  suit. 


18^. 
Hilars^ 

June  16* 


SOBIE 

Masters. 
Jtmen. 


Ill  ^  ^«^«  ^^iHr<MMWM>  tn 


.\vvH>^^^T»vvO/V  T|;!r  4ir  <UXTERBURY. 


-  ''^'-  ZaCB ARIAS  V.  COLLIS. 


,^  ^IDGMENT. 

Sir  John  Nicholl. 

This  case  respects  the  will  of  J.  Malbon,  on 

/iwc^v  r«^  oficerin  His  Majesty's  Navy.    It  is  propounded 

Si^.- V^^~  ^y  Zacharias,  the  sole  executor  and  uniyerBal  le- 

!^i()I^T?i  *  S^^^  named  in  it^  and  opposed  by  Mrs.  CoIIia^  m 

jwv^'ti**  sister  of  the  deceased^  who,  with  three  other  « 


.^KMicuhty  ters,  and  a  brother,  are  his  next  of  kin. 

^m>""^       As  the  will  of  a  person  in  the  sea  service^  it 

rests,  in  some  respects,  on  peculiar  considerations  ; 
for  it  is  the  policy  of  the  law  of  this  country,  mud 
of  several  others,  to  grant  special  indulgences,  mod 
to  extend  special  protections  to  the  testamentmiy 
intentions  of  this  class  of  persons.  In  some  pmr- 
ticulars  they  are  excused  from  observing  the  f<Mr- 
malities  required  from  other  members  of  society^ 
as  in  the  case  of  nuncupative  wills.  While,  on 
the  other  hand,  greater  formalities  and  special 
modes  of  attestation  arc  in  some  respects  re< 
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as  to  their  written  wills; — not,  however,  for  the       i8«o. 
purpose  of  imposing  restraints  and  disabilities  upon       7*^^ 
them,  but  in  order  to  protect  them  against  fraud     v^v-%^ 
and  imposition,  and  to  secure  due  effect  to  their   ^^^^^'a* 
red  testamentary  intentions.     In  both  respects  the      Collis* 
law  appears  to  be  founded  in  reason  and  justice  :— ^ 
for  it  is  to  be  observed  that  this  class  of  persons, 
generally  speaking,  are,  in  early. life,  separated,  in 
8  great  degree,  from  the  rest  of  society  ;  and  have 
iK)t  the  same  opportunities  which  others  have  of  ac- 
qairing,  imperceptibly,    the  knowledge  of   ordi- 
luiry  business  and  its  forrris.     They  may,  there- 
fore, be  allowed,  in  some  circumstances,  to  dis- 
pose of  their  property  by  will  with  less  ceremony  : 
Im  for  the  same  reasons  they  are  more  liable  than 
others  to  imposition,  and  to  commit  acts  of  impru- 
dence.   They  are  generally  careless,  unguarded, 
openhearted,  and  little  prepared  to  defend  themselves 
against  the  artful  and  designing  part  of  mankind ; 
y€t  tbey  are  more  frequently  under  the  pressure  of 
Uigeat  wants ;  and  to  procure  an  immediate  sup* 
fij  to  those  wants  (such  as  an  outfit  and  the  like) 
tbey  will,  without  thought,  comply  with  almost  any 
conditions  proposed  to  them,  not  weighing,  or  even 
being  aware  of,  the  future  consequences.     These 
toaporary  necessities  operate  upon  them  as  a  sort 
of  duress,  on  the  part  of  those  who  are  to  furnish 
the  supply.    These  are  partly  the  considerations 
em  which  tlie  policy  of  the  law  is  extended  to  guard 
the   testamentary  acts  of   this  class  of  persons. 
Their  wills  are,  in  some  respects,  exceptions  to 
the  rules  applicable  to  ordinary  cases ;  not  indeed 
exceptions  to  the  great  fundamental  principle  of  all 

TOL.  III.  N 
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TTL^      testamentary  dispositions,  the  intention  of  the  tei^ 
Term.      ^^'^  >  but  to  some  of  the  rules  and  presumptioni^ 


Zacuarias 

V. 


by  which  the  real  intention  is  to  be  ascertained. 
In  this  view,  approaching  the  facts  of  the  pre^ 
Couis.     sent  case,  I  may  properly  look  first  at  the  history 
and  character  of  the  deceased  party,  in  order  io 

§ 

see  how  far  these  general  considerations  apply  to 
the  indtvidnaU 

The  deceased  went  early  in  life  into  the  naval 
service.  He  became  a  lieutenant  in  18(H.  He 
seems  to  have  possessed  a  full  share  of  that  gene- 
ral character  which  belongs  to  his  profession. 
He  is  described  by  those  witnesses  who  intimately 
knew  him,  as  *^  extremely  careless,"  ''  inattentive 
to  business,''  ''  unsuspicious,  and  would  sign  any 
thing  put  before  him."  We  find  him  returning^ 
from  sea  in  1811,  havings  as  lieutenant,  com- 
manded two  small  vessels :  but  so  negligent  io 
keeping  his  books,  that  his  accounts  could  not  be 
passed  ;  and  his  pay  and  allowances  were  in  conse- 
quence stopped.  His. own  agent,  Mr.  Stanger^ 
though  probably  not  indispose  to  assist  him,  was 
yet  so  far  in  advance  that  he  would  advance  him 
.  no  more ;— and  the  deceased  was  at  that  time  in 
considerable  embarrassment. 

It  does  not  appear  whether  he  made  any  ap« 
plications  to  his  relations,  nor  whether  they  were 
in  circumstances  to  assist  him ; — he  was  one  of  ra« 
ther  a  numerous  family,  having  a  brother  and  four 
sisters. 

Such  was  the  character  and  situation  of  the  de- 
ceased a  short  time  before  the  date  of  this  will, 
which  is  June,  1811.    It  appears  that  he  went  te 
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Portsmouth  either  in  search  of  employment  or  of      ^^' 
pecuniary  assistance^  or  of  both  ;   for  shortly  after      Term. 
his  return  to  London^  in  July  or  August^  he  told  ^^^^^^'^ 
his  uncle^  Mr.  M albon^  the  witness^  ''  that  he  had         v. 
been  obliged  to  apply  to  a  Jew  at  Portsmouth ; 
and  to  give  him  a  power  of  attorney  to  act  for  him 
as  his  agent  in  order  to  get  him  to  advance  him 
some  money." — This  is  the  deceased's  own  account 
of  his  first  acquaintance  with  the  executor  and  uni- 
versal legatee  named  in  this  instrument.  It  accords 
also  with  the  result  of  the  evidence  given  by  Za- 
charias's  own  witnesses  ;-^for  it  is  in  no  degree 
proved  that  any  previous  intimacy  or  regard  sub- 
sisted between  the  parties ;— or  that  any  other  con- 
sideration led  to  this   wiil^   than  the  advance  of 
sioney. 

This  brings  me  to  the  evidence  offered  in  sup- 
port of  the  factum  of  the  instrument ;  and  cer« 
tainly  it  is  as  meagre  as  can  well  be  imagined. 

It  may  hardly  be  necessary  to  observe  that  the 
/setem  of  an  instrument  roeans^  not  barely  the  sign- 
ing of  it^  and  the  formal  publication  or  delivery^ 
but  proof  in  the  language  of  the  condidit,  ''  that 
*'  he  well  knew  and  understood  the  contents  there- 
'  of/'  '^  and  did  give^  wilL  dispose^  and  do  in  all 
"  things  as  in  the  said  will  is  contained/'     It  is 
tmethat^  under  some  circumstances^  all  this  may 
he  proved  by  presumption  only^  arising  from  the 
^txt  act  of  signing:  but^  under  other  circum- 
ttances^  more  direct  proof  of  the  ''  knowing  and 
^ndcrsUqiding^*'  of  the  "  willing  and  disposing/^ 
®«y  be  necessary. 

R  2 


CASCg  DETERMINED  IN  THE 

On  the  condidil,  which  pleads  the  faelvm  of  thin 
vvilt»  two  witnesses  have  been  examined  ; — one  the 
sbopboy  of  Zacharias;  the  other,  a  friend  who  was 
in  the  habit  of  lending  his  aid  in  attesting  similar 
Cu;.L*s.  instramenis.  The  former,  Morris  Jacobs^  who,  at 
the  date  of  the  instrument,  was  under  seventeen 
years  of  age,  deposes  in  substance  as  follows  :— 
"  That  he  went  to  live  with  Zacharias,  a  navy 
agent  and  shopkeeper,  in  Point  street,  Portsmouth-, 
as  clerk,  and  to  attend  his  shop,  in  181  h  &nd 
continued  in  his  employ  until  November,  1819. 
That  he  had  no  knowledge  of  Malbon  till  some- 
^tinne  after  he  had  been  in  Zacharias's  employ: — 
but  before  June  he  had  seen  Malbon,  who  was 
then  a  lieutenant,  several  times  at  Zacharias'a 
house,  with  whom  he  appeared  to  be  rather  inti- 
mate ; — and  who,  to  deponent's  knowledge,  had 
done  services  to  the  deceased,  by  assisting  him  with 
money  more  than  once  previous  to  the  said  month 
of  June.  That  on  a  day  in  June  the  deceased, 
who  had  not  got  a  ship,  had  called  on  Zacharias^ 
and  was  sitting  with  him  in  a  parlour  behind  the 
shop.  Deponent  was  called  by  Zacharias  from  the 
shop  into  the  parlour  ;— and  Mr.  Rumley,  a  slop^ 
seller,  and  near  neighbour  of  Zacharias's,  was  sit- 
ting with  them.  That  Zacharias  then  gave  de- 
ponent a  printed  form  of  a  will,  which  he  had 
previously  filled  up  in  his  own  handwriting,  and 
told  deponent  that  lieutenant  Malbon  bad  al- 
ready read  it,  that  it  was  his  will ;— but  that  he, 
the  deponent,  was  then  to  read  it  over  to  him  ; — 
that  deponent  thereupon  immediately  read  the  said 
will  all  Over,  audibly,    slowly,  and  distinctly,  to 
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lieutenant  Malbon^  in  the  pregence  of  Rumley  and      m^^ 
ZAcbarias ; — that  the  deceased  appeared  to  fipprdve       Term. 
the  same,  and  immediately  executed  it  by  signing   J*^"^^*^^ 
bis  name^  and  by  sealing  it^  and  by  pubh'shing  it         9. 
as  bis  will/'     He  then  states  that  Rumley  and  he     Coixia. 
attested  it ;— and  that  the  deceased  was  of  sound 
mind.    ''  That^  immediately  after  the  transaction 
was  completed^  he  saw  Zacharias  give  the  deceased 
soflse  bank  notes.*'     He  says  to  the  fourth  inter* 
rogatory, — "  That  Zacharias  was  a  Navy  agent, 
and  kept  a  shop   for  the  sale  of  slops  and  other 
articles/' 

Sixth  interrogatory, — ''  That  he  iias  no  recollec- 
tion of  having  seen  the  deceased  at  Zacharias*^ 
iwQse  after  he  executed  his  will/' 

Eig;bth  interrogatory, — <'  That  he  supposes  and 
believes  the  deceased  was,  at  the  time  of  execut- 
ing the  will,  indebted  to  Zacharias  for  monies  ad- 
vanced to  him  ; — ^he  does  not  know  whether  there 
was  or  was  not  any  intention  on  4he  part  of  the 
deceased  to  benefit  Zacharias  farther  than  by  en- 
(Uiag  him,  as  executor^  to  satisfy  the  debt  due  to 
bim  out  of  his  effects  ;'^r  whether  the  deceased 
did  or  did  not  intend  to  deprive  his  relations  of  all 
htt  property  after  payment  of  his  debts  ; — nor  can 
tbe  respondent  form  aiiy  belief  on  the  subject/* 

Tenth  interrogatory, — "  That  Rumley  is  a  whole- 
^feand  retail  slopseller  iii  Point  street/' 

Tbe  other  witness,  Rumley ^  deposes,  "  That  he 
■•^been  acquainted  with  Zacharias  ten  or  twfilve 
years;— and  having  always  had  a  good  opinion  of 
bini,  as  being  a  man  very  correct  and  particular  in 
^  transaction  of  his  business,  he  hath  frequently 


182  CASES  DETERMINED  IN  THE 

18^.      attended  at  his  house^  and  seen  many  instruments 
Ta^.      such  ^3  orders  for  prize-money^  wills,  and  powers 
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9. 


of  attorney,  executed  by  seamen  and  officers,  and 
has  attested  them ; — at  some  times  he  did  not  see 
CoLLis.  the  person  write  his  name;— but  then  he  invariably 
saw  such  person  seal  and  deliver  such  power  of 
attorney  or  will,  '^  as  his  act  and  deed;''  and  asked 
him  if  the  signature  was  his  handwriting,  and  took 
care  to  be  quite  satisfied  that  the  person,  so  exe- 
cuting the  same,  was  not  intoxicated,  and  was  of 
sound  mind." 

He  then  says,  ''  that  he  cannot  bring  to  his  re- 
collection either  having  ever  seen  the  deceased^ 
or  any  part  of  the  transaction ;" — but,  seeing  his 
own  signature  of  the  attestation,  he  says,  ''  he  is 
quite  certain  he  either  saw  the  deceased  sign  his 
name,  or  seal  and  deliver  the  same  ''  as  his  act 
and  deed  ;" — and  did  also  fully  satisfy  himself  that 
the  testator  was  quite  ^'  sober  and  of  sound  mind/' 

To  the  eighth  interrogatory  he  says,  ''  that  he 
cannot  answer  whether  the  will  was  or  was  not  el- 
ecuted  as  a  collateral  security  for  the  payment  of 
any  debt;  neither  can  he  form  a  belief  whether 
there  was  or  was  .not  any  intention  in  the  de- 
ceased to  benefit  Zacharias,  farther  than  by  en- 
abling him,  as  executor,  to  satisfy  any  debt  due 
to  him  out  of  the  effects,  nor  whether  he  did  or  did 
not  intend  to  deprive  his  relations  of  all  his  pro* 
perty  after  payment  of  his  debts/' 

This  is  the  whole  evidence  of  the  factum  ;  and 
it  amounts  only  to  proof  that  the  deceased  did  exe* 
cute  some  instrument.  The  lad  Jacob  says  that 
Zacharias  desired  him  to  read  it  over  to  the  de- 
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ceased^  and  he  read  it  accordingly.    This  seems  a       i8«o. 
strange  ceremony  to  be  performed  by  this  shop-      Term. 
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.  boy  to  an  officer  in  full  healthy  who  (as  Zacharias 
said)  had  himself  read  it  before.  Rumlejf  has  no 
recollection  of  any  such  ceremony : — nor  was  it  Coixit. 
one  of  those  ceremonies  which  he^  in  his  great 
caution^  was  accustomed  to  require.  Jacobs  says 
that  the  deceased  published  it  as  his  will.  RumUy 
Bays,  ''  that  the  usual  form  of  executing  powers  of 
attorney  and  wills  was  to  seal  and  deliver  it  as  his 
act  and  deed/* — which^  in  truths  is  the  common 
way  of  executing  sealed  instruments  such  as  this  is 
upon  the  face  of  it.  Without  then  giving  implicit 
belief  to  every  syllable  stated  by  Jacobs  speaking 
upon  a  recollection  of  five  years  ; — frequently  (it 
may  be  presumed)  called  in  like  Rumley  to  attest 
wills  and  powers  ; — nothing  in  this  particular  trans- 
action to  fix  minute  circumstances  upon  his  me- 
mory : — there  is  no  proof  that  the  deceased  knew 
the  nature  and  import  of  the  instrument  which  he 
executed^  or  that  he  himself  declared  it  to  be  a 
unll.  The  more  natural  instrument  for  an  officer 
to  execute  to  his  agent  was  a  power  of  attorney  ; 
— ^his  own  description  to  his  uncle^  on  his  return  to 
liondon^  is^  that  ''  he  had  given  him  a  power  of 
attorney  to  act  for  him  as  his  agent  in  order  to 
get  him  to  advance  him  some  money." 

But  it  is  urged  ''  here  is  execution  by  a  person 
in  full  health  and  capacity,  and  you  must  presume 
knowledge  of  the  contents  and  import  of  the  in- 
strument;'' and  in  ordinary  cases  the  observation  is 
true ; — but  it  is  for  the  consideration  of  the  Court 
.whether  the  same  presumption  arises  under  the  cir- 
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cumstances  of  the  case.    Here  is  a  distressed  yoong 
officer,  naturally  of  a  very  careless  torn  in  mat- 
ters of  business,  getting  supplies  of  money  from 
the  slopselier,  ready  to  sign  any  thing  that  might 
be  put  before  him  as  a  security ; — and  here  is  the 
slopseller,  for  the  advance  of  a  few  pounds,  ob- 
taining a  security  which  may  convey  to  him  tbim- 
sands,  in  exclusion  of  the  testator's  nearest  and 
dearest  relations ; — and,  in  addition,  here  is  this 
sttiking  circumstance  that,  immediately  upon  the 
execution  of  the  instrument,  Zacharias  hands  hfaii 
over  some  bank  notes ; — ^looking  more  like  the  va- 
luable consideration  advanced  for  some  security^ 
than   accompanying  the  voluntary  disposition  of 
property  by  will.     It  seems  hardly  possible  not  to 
suspect  that  some  imposition  was  practised,  and 
that  the  deceased  was  ignorant  of  the  nature  and 
e£Rect  of  the  instrument  which  he  signed.     The 
transaction  takes  place  in  this  back-room  bekrnd 
Zacharias's  shop.     No  intervention  of  any  profes^ 
slonal  person.    The  instrument  filled  up  by  the 
most  suspicious  of  all  persons,  by  the  executor  and 
universal  legatee  himself; — a  printed  instrument 
with  the  King's  arms  at  the  top,  and  a  seal  at  the 
bottom,  like  a  power  of  attorney,  or  legal  security  ; 
-—only  Zacharias's  friend  and  the  shop-boy  pre- 
sent ; — and,  what  is  singular,  it  is  not  stated  even 
by  the  lad,  whose  memory  is  so  good,  that  the  de- 
ceased uttered  one  single  word  in  the  whole  course 
of  the  transaction,  except  the  mere  formal  execn- 
tion.     Here  he  is  in  distress  ; — anxiows  to  get  hia 
money,  signs  the  instrument,  wilhoat  any  great 
probability  that  he  attended  to  the  lad's  readiag  it. 
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(if  he  did  read  it)  receiving  the  bank  notes  and      ^^* 
the  whole  is  finished  ;— for  Jacobs^  though  he  lived      Term. 
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seventeen  months  subsequently  in  Zacharias's  ser- 
Tice.  never  saw  the  deceased  afterwards. 

Here  is  no  previous  declaration  of  any  intention  Collxs. 
to  dispose  of  his  property  by  making  a  will  in  Za- 
charias's  favour  leading  up  to  this  act ; — ^here  is 
no  evidence  of  any  subsequent  recognition  by 
mentioning  that  he  had  executed  this  will^  or  done 
any  act  to  benefit  Zacharias^  except  the  declara- 
tion to  his  uncle  that  he  had  given  him  a  power  of 
attorney  to  act  as  his  agent. 

It  becomes  proper  then  to  consider  whether 
the  instrument  is  proved  to  have  been  executed  as 
a  will,  or  only  as  a  security  for  a  debt ; — and  if  as  a 
security  for  a  debt  from  a  seaman  to  his  agents 
whether  it  will  have  the  legal  operation  of  being 
something  which  it  was  not  intended  to  be,  namely, 
a  testamentary  disposition  of  the  deceased's  whole 
property  in  exclusion  of  his  relations. 

To  lead  to  such  a  will,  there  is  no  appearance 
of  any  previous  intimacy  or  regard ; — there  is  no 
trace  of  the  deceased  having  had  any  knowledge  of 
Zacharias  till  he  went  to  Portsmouth  a  short  time 
before  the  date  of  the  instrument. 

That  the  instrument  was  given  merely  as  a  col- 
lateral security  for  a  debt; — direct  evidence  can 
hardly  be  expected.  The  Court  can  only  have  cir- 
cumstantial evidence : — and  proof  of  that  sort  is 
sufficient.  The  circumstances  satisfy  me  in  this 
case  ;^-even  the  attesting  witnesses  will  not  venture 
a  belief  thBi  it  was  executed  for  any  other  purpose. 

It  is  said  in  argument  that  there  is  no  proof  of 
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na^     a  will  and  a  power  of  attorney  having  been  ^x* 
Term,      ecuted  at  the    same  time ;  —  but  Zacharias  has 
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not  produced  any  power  of  attorney^  nor  proved 
that  any  other  instrument  than  the  will  was  ever 
CowM.  executed.  Take  it  either  way  ;— either  that  only 
one  instrument  was  executed^  or  that  two  were 
executed.  If  only  one^  then  here  is  the .  de- 
ceased's own  declaration  that  it  was  a  power  of 
attorney.  If  two  instruments^  then  the  case  comes 
more  directly  in  circumstances  within  the  autho- 
rity of  the  leading  case  of  Craig  v.  Liester^  to 
which  I  shall  presently  advert. 

The  executor^  aware  that  collateral  aid  was  ne- 
cessary to  support  the  factum,  gave  in  a  supple- 
mental allegation^  pleading  continued  aflfection^  de- 
clarations and  recognitions  of  this  will ; — 'but  the 
proof  has  totally  failed.  The  only  witness  pro- 
duced to  it  is  Laing,  a  shoplad^  who  succeeded 
Jacobs  ;— and  all  he  says  is^  that  he  overheard  somis 
conversation  in  which  the  deceased^  after  his  return 
from  abroad^  expressed  obligations  to  Zacharias. 
Supposing  the  conversation  overheard  to  be  as 
stated^  it  is  not  inconsistent  with  the  deceased's  ig- 
norance of  the  nature  and  contents  of  this  instru- 
ment. It  might  only  accompany  an  assurance 
that  he  would  immediately  discharge  his  debt; 
— that  he^  Zacharias^  should  be  the  first  person  that 
he  would  pay  out  of  the  prize-money  he  had  ac- 
quired :— for  the  fact  is^  that  he  immediately  paid 
him^  and  took  all  his  concerns  out  of  his  hands. 

It  is  quite  clear  that  he  was  suspicious  of  hiro^ 
and  was  displeased  at  a  difficulty  in  getting  back 
some  money  he  found  out  that  he  had  overpaid 
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him ;— and  was  obliged  to  take  a  watch  as  one  mode      ^?^ 
of  balancing  the  account.  Term, 


Zachakiaa 


It  is  unnecessary  to  go  minutely  through  the 
history  of  this  part  of  the  case ; — but  it  may  be 
proper  to  observe  that  though  the  Court  can  sel-  Couos* 
dom  rely  on  single  declarations  as  evidence  of  in- 
tention^ yet  the  uniform  tenour  of  declarations  to 
confidential  friends  is  of  considerable  weight. 

The  deceased^  in  his  unreserved  intercourse  with 
his  messmates^  while  abroad^  with  whom  he  was 
particularly  intimate^  never  speaks  with  regard  of 
Zacharias^  nor  recommends  him  to  their  notice; — 
he  remits  home  two  thousand  pounds^  not  to  Za« 
charias^  but  to  Findlay  and  Co.  Immediately  on 
his  return  he  again  appoints  Stanger  to  be  his 
agents  and  pays  off  Zacharias. 

Residing  in  London  from  that  time  till  his  deaths 
being  about  five  months^  he  repeatedly  talked  over 
liis  fiamily  affairs  with  his  uncle^  and  some  other  old 
flriends  with  whom  he  lived  in  the  most  unreserved 
confidence ; — he  spoke  of  Zacharias  in  terms  of 
^eat  harshness  and  reproach.    He  talked  of  mak- 
:ing  a  will,  and  of  disposing  of  the  bulk  of  his  pro- 
perty to  one  favourite  sister^  Mrs.  CoUis^  in  pre- 
ierence  to  his  other  sisters^  and  his  brother ; — he 
iiad  even  made  an  appointment  with  a  professional 
person  in  order  to  carry  these  testamentary  inten- 
tions into  effect;— but  died  unexpectedly  before 
the  time  appointed.     In  all  these  conversations 
there  was  no  hint  that  Zacharias  was  to  be  an  ob- 
ject of  his  testamentary  bounty ; — ^no  suggestion 
that  he  had  ever  made  a  will  in  his  favour  :— on 
the  contrary^  he  declared  ^'  he  had  made  no  will/* 
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1820.  This  evidence  bears  upon  the  case,  not  as  ad- 

Termi  missible  to  affect  the  validity  of  ati  instrument^ 
the  factum  of  which  had  been  fuUy  established  ; — 
but  as  tending  to  shew  that  the  deceased  never 
Couuis.  knew  or  intended  this  instrument  to  be  a  will ; — 
that  he  supposed  it  to  be  a  mere  power  of  attorney^ 
or  a  collateral  security  for  the  repayment  of  the 
money  Zacharias  had  advanced  to  him. 

Another  part  of  the  evidence  may  bear  upon 
the  case  in  the  same  way ;  and  further^  it  may 
raise  some  question  upon  the  point  of  revocation* 

The  deceased  had  desired  Zacharias  to  deliver 
up  all  his  papers.  Zacharias  sent  an  order  to  his 
sub-agents^  in  London^  Hunt  and  M'Adams,  to  de<* 
liver  them  up ;  and  they  professed  to  have  done  so. 
The  deceased  desired  a  friend  who  was  going  to 
Portsmouth,  in  December,  to  call  on  Zacharias, 
and  to  enquire  if  he  had  any  other  papers.  This 
witness  accordingly  applied  to  Zacharias,  itho  told 
him  be  had  delivered  up  all  papers*  '^  That  he 
had  no  papers  whatever  belonging  to  the  decetoed 
in  his  possession*  That  he  bad  long  before  sent 
them  all  to  Hunt  and  M'Adam,  in  London ; — ^bat 
that  be  would  look  again/'  Some  days  afterwards 
Zacharias  told  the  witness  ''  that  he  had  k>oked 
through  his  papers,  and  that  he  bad  not  a  single 
paper  belonging  to  Mr.  Malbon/'  And  yet  all  this 
time  Zacharias  had  in  his  possession  this  will  which 
he  never  produces  till  after  the  deceased's  death  ;— ^ 
but  immediately  on  the  death  he  prodiices  it,  com-' 
ing  up  from  Portsmouth,  and  is  sworn  to  the  pr<H 
bate  in  fonrdays  after  Captain  Malbon  died. 

Looking  to  the  whole  tenor  of  the  evidence. 


Zacvabias 


PREROGATITE  C01TRT  OF  CANTERBURY.  189 

there  appears  no  doubt  that  if  at  this  time,  about  iSM. 
a  month  or  six  weeks  before  the  deceased  died^  Tmn. 
the  will  had  been  deliyered  up^  it  would  haye  been 
cancelled.  Captain  Malbon  might  indeed  have 
been  surprised  by  the  appearance  of  such  an  in-  Collis. 
stmment;  £or^  in  these  enquiries  after  his  papers, 
there  is>  no  allusion  whatever  to  any  will  being  in 
Zacharias's  hands: — bnt^  if  any  belief  is  due  to 
the  evidence^  it  is  almost  morally  certain  that  the 
deceased  would,  in  some  manner,  have  revoked 
thia  will,  had  it  not  been  fraudulently  kept  back 
aad  concealed  by  Zacharios.  Captain  Malbon, 
however,  died  while  intending  to  make  a  will  quite 
of  a  different  tenor: — that  intention  was  inter- 
cepted in  its  progress  by  unexpected  death. 

These  are  the  facts  of  the  case ;— and  out  of 
these  fiicts  the  Court  is  to  consider  the  legal 
iMutt. 

The  statute  of  William,  in  consideration  that 
WiHa  and  powers  of  attorney  were  obtained  from 
Seamen  without  them  being  aware  of  their  contents 
^nd  effect,  rendered  the  will  absolutely  void,  if 
embodied  in  the  same  instrument  with  a  power 
of  attorney  ;  thus  holding  the  presumption  conclu- 
sive yicm  6(  de  jure  that  the  party  did  not  know 
And  intend  that  the  instrument  should  operate  as  a 
"testamentary  disposition. 

The  case  of  Craig  v.  Lester  (a)  followed  not  long 


(a)  Deleg.  11th  June,  1714.    Mr.  Justice  Blencow,  Mr. 

BtroD  Bury,  Sir  Nathaniel  Lloyd,  (the  King's  Advocate,)  Dr. 

llerriott,  and  Dr.  Hencham,  were  the  Judges'  Delegates  pre- 

MDt  when  sentence  was  gi?en.  3 
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1890.       after  the  statute ;— and  in  that  case  Sir  Charlen 
2^^      Hedges  decided^  and  his  sentence  was  affirmed  by 


the  Delegates^  that  the  will  was  invalid^  though 
ZACHARiAB  exe^nted  on  a  different  instrument.  It  was  in  that 
CoLLis.  instance  executed  at  the  same  time  with  a  power  of 
attorney^  and  by  a  seaman  in  favour  of  his  agent  as 
a  mere  security  for  a  debt.  It  has  been  said  that  this 
was  a  bold  stretch  of  the  statute.  *  It  is,  however^ 
to  be  recollected  that  this  was  not  a  restraining,  but 
a  remedial  and  protecting  statute,  in  order  to  de- 
fend this  valuable,  but  unguarded,  class  of  persona, 
against  fraudulent  imposition.  It  was  not  going 
beyond  the  spirit  of  the  statute,  nor  departing 
from  the  principles  of  law  and  sound  reason,  to 
hold  that  an  instrument,  understood  to  be  for  one 
purpose,  should  not  have  an  operation  quite  dif- 
ferent, and  much  more  extensive,  when  obtained 
from  an  unguarded  seaman  in  the  hands  of  his 
agent. 

In  (he  case  of  Leake  v.  Harwood,  before  Doctor 
Bettesworth,  the  will  was  set  aside  ^'  as  a  security 
for  a  debt.'' 

In  the  case  of  Anderson  v.  Ward,  before  Doc- 
tor Bettesworth,  1749,  the  will  was  set  aside  ^'as 
a  security  for  a  debt,''  though  there  was  evidence 
of  the  deceased  having  declared  that  his  wife  had 
used  him  ill. 

In  the  case  of  Mooie  v.  Smart  (6)  (or  Stevens) 

A  mariner's     (^)  Moobe,  formerly  Abundell,  Attorney  of  MoobB)  againH 

will  given  as  StstenS)  Attornej  of  Smabt,  and  Smabt. 

a  security  for 

a  debt,  set 

wide.  Br.  Jenner  for  Moore* 

John  Smart)  mariner,  on  board  the  Augusta  man  of  war. 


PREROGATIVB  COURT  OF  CAMTBtlBURY. 


I9i: 


before  Sir  George  Lee^  in  1753,  from  a  note  in  the 
handwriting  of  the  learned  judge  himself  who  de- 
cided the  case  which  has  been  furnished  by  Dr. 
Pbilliroore,  it  clearly  appears  that  the  will  was  set 

mde  his  wUl  on  December  14,  1745,  and  appointed  Thomas 

Hoora  hb  sole  executor  and  unifersal  l^atee,  who  is  now 

abrotd|  and  acts  bj  his  wife  as  his  attorney.    The  deceased  ga?e 

isitnictions  to  Mr.  Pike,  of  Fijmoath,  for  making  this  will, 

wko  drew  it  np  accordingly ;  and  it  was  executed  at  the  house 

ef  Dr.  Martjn,  then  Major  of  Plymouth,  who,  together  with 

tba  laid  Pike,  and  one  Norton,  witnessed  it.    Elizabeth  Moore^ 

IS  attorney  of  her  husband,  propounded  the  will;  and  it  was  first 

ipposed  by  the  deceased's  mother ;  but  is  now,  since  her  death, 

o^iposed  by  Sterens,  as  attorney  for  Christian  and  Hellen  Smart^ 

the  deceased's  sisters. 

Dr.  Hay  for  the  sisters. 

Martyn  and  Pike,  two  of  the  subscribing  witnesses,  were  ut- 
Ser  atravgers  to  the  deceased ;  and  Newton,  the  third  witness, 
b  not  examined,  or  any  account  gi?en  of  him.  The  identity 
of  the  testator  is  not  sufficiently  proved ;  but  if  it  was,  the  will 
was  only  made  to  secure  a  debt  from  the  deceased  to  Moore ; 
smd  it,  therefore,  void  by  stat.  9  &  10  W.  3.  — — -.  We  hafe 
not  pleaded. 


1820. 

Hilary 

Term. 


Zacharias 

V. 
COLLIS. 


ETIDENCE  FOR  MOORE. 

I.  William  Martyn^  M.  D. 

John  Smart,  the  testator  in  this  cause,  on  or  about  December 
14^  1745,  applied  to  the  deponent,  as  Mayor  of  Plymouth,  to 
witness  his  will.  He  produced  a  will  ready  written,  and  duly 
ezecated  it  in  the  presence  of  the  deponent  and  the  other  sub- 
acribiog  witnesses,  and  was  of  sound  mind. 

Second  interrogatory. — ^The  said  Smart  was  an  utter  stranger 
to  the  deponent :  he  belieres  he  executed  a  letter  of  attorney 
at  the  same  time. 


II.  Abraham  Pike. 
John  Smart,  mariner,  of  the  Augusta  (as  he  styled  himselO 
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1820.  aside  on  the  ground  of  its  having  been  merely  a 
Twm.  security  for  a  debt.  Sir  George  Lee  held  this 
to  be  a  settled  point.  The  ground  is  so  stated 
dearly  and  distinctly  by  the  judge  himself  as  the 


Zachauas 

v. 
Cou.it» 


gave  the  deponent  instructions  for  the  will  propounded :  tbe  de- 
ceased afterwards  proTed  and  executed  it  in  the  presence  of  Dr» 
Martyn,  Norton,  and  the  deponent,  and  was  of  sound  mind. 

Second  interrogatory. — To  the  best  of  the  deponent's  me- 
mory Smart  executed  a  letter  of  attorney  to  Moore  at  the  same 
time. 

Third  interrogatory. — Smart  was  an  utter  stranger  to  the 
deponent. 

Sixth  interrogatory. — Cannot  depose  whether  the  will  was 
made  to  secure  a  debt  or  not. 

III.  Koheri  Im. 

The  deponent  well  knew  John  Smart,  of  the  Augastai  wh# 
he  takes  to  be  the  testator  in  this  cause.  The  depouent  and  ha 
went  together,  in  the  Ruby  man  of  war,  to  the  East  ladies^ 
where  Smart  died. 

Second  Interrogatory. — Verity  believes,  but  cannot  posithrely 
depose,  that  John  Smart,  the  testator  in  this  cause,  and  ha 
that  died  in  the  Ruby,  was  the  same  person. 

Sixth  interrogatory. — ^BeMeres  that  the  will  was  made  to  se- 
cure a  debt  to  Moore. 

Seyenth  interrogatory. — Beliefes  the  name  John  Smart  to 
the  will  is  the  said  Smart's  writing,  but  cannot  be  positiye;. 

Eighth  interrogatory. — Has  heard  and  believes  that  the  de- 
ceased was  indebted  to  Moore  at  his  death ;  believes  the  will 
and  power  was  a  security  for  the  said  debt. 

ly.  Jud&th  IlaU. 

The  deponent  knew  John  Smart  of  the  Augusta,  afterwards 
of  the  Ruby  ;  believes  he  was  the  testator  in  this  cause,  for  he 
was  an  acquaintance  of  Moore's,  and  indebted  to  him. 

Sixth  interrogatory. — BeUeves  the  will  was  made  to  secore 
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&mhtion  of  his  sentence.  It  does  not  appear  to 
haie  been  considered  as  at  all  important  that  a 
poirer  of  attorney  shoald  bare  been  executed  at  the 
uime  time  ;  nor  would  that  circumstance  opeifate  as 

Mt)  for  tke  deponent  has  heard  Elizabeth  Moore  say  the 
^vtiplas  of  the  deceased's  efifects  after  her  husband's  debt  was 
ptid  was  to  go  to  Smart's  mother. 

Eighth  interrogator  J, — The  deponent  knows  that  Smart  the 
deceased  in  this  cause  was  indebted  to  Moore,  and  bellefes 
^  secivitj  for  the  said  debt  was  the  will. 


1820. 
Hikary 


ZACBAklAS 

V. 

CoLlis. 


V.  Thomas  Christy 

Bolietes  the  deceased,  John  Smart,  in  this  cause  was  the  same 
Jflki  Smart  that  died  in  the  Raby. 

Sb^th  faiterrogatory. — Does  not  believe  that  the  deceased  in- 
^^Bdad  to  leave  all  his  effects  to  Moore :  but  only  to  secure  his 
**ttohhn. 

^*5<l(li  faitertogatory.— The  respondent  has  seen  the  deceased 
^''^  The  name  subscribed  to  the  will  looks  like  his  writing : 
^  cuinot  be  positive  it  is  so. 

%lith  ittterfogatory.— Knows  the  deceased  was  indebted  to 
*"°*^  ;  heard  him  say  he  had  given  a  will,  power,  and  bond, 
to  Uie  stid  Moore,  to  secure  the  said  debt  to  him. 

*^^   Jemrier  finr  Moore. 

^daatity  is  proved  from  the  several  witnesses  taken  together : 
^^ah^mld  liave  pleaded  that  the  will  was  made  to  secure  a  debt; 
U  OB^lif  Qo^  |0  iiQ  proved  upon  interrogatories,  because  we  have 
^  ^^ortunity  of  counterpleading. 

*'••  May  for  Smart. 

^^«  and  Leicester,  Prerog.  December,  1713,  and  sfter- 
^'^^  in  Del^  Harwood  and  Lake,  Prerog,  January,  1739. 
^•'^•'aon  and  Ward,  Prerog.  Trinity  Term,  1766.  In  all  those 
^*^  ^e  wills  of  mariners  were  set  aside,  because  they  were 
™*  Only  to  secure  debts. 

^^^sef  opinion  the  identity  of  the  testator  was  tolerably 
^^t-  III.  o 
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1890.      any  ^ard  w  protection  to  tbe  seaman^  being  ao 
Term,      easily  evaded  by  executing  the  instruments  on  differ- 


iSACHARXAS 

V. 


ent  days.  Tbe  true  principle  always  relied  upon 
bas  been  tbat  an  instrument  executed  as  a  security 
CohUM.  for  a  debt  shall  not  operate  as  a  disposition  of  the 
whole  property^  unless  the  intention  that  it  should 
so  operate  be  made  clearly  to  appear.  But  wbere 
that  intention  has  been  shewn^  the  wills  hare  been 
established. 

In  the  case  of  Hay  v.  MuUo,  1756,  (c)  before  the 


well  profed:  but  I  thooght  it  safficiently  appeared  timt  this  will 
was  made  to  secare  a  debt  to  Moore ;  that  from  the  cases  cited 
and  others  it  was  a  settled  poiot  that  wills  made  by  seamen  to 
secare  debts  were  Toid ;  that  the  evidence,  therefore,  had  gene- 
rally arisen  upon  interrogatories,  and  not  npon  pleas;  par* 
ticnlarly  it  was  so  in  the  case  of  ItIs  against  Preston  and 
Brown,  Prerog.  June  25,  1741,  where  the  proof  was  much 
slighter  than  in  the  present  case :  bat  yet  that  will  was  set 
aside. 

I,  therefore,  gare  sentence  against  this  will  of  Smart's,  and 
pronounced  him  to  be  dead  intestate,  so  far  as  appeared  to  me  ^ 
bat  did  not  gife  costs. 

From  Sir  George  LeeU  Manuicripl  Nates. 


I 


(c)  Hat  agaitui  Mullo,  Prerog.  Jane  23,  1766. 

Greorge  Hay,  a  mariner,  dying  in  1749,  a  bachelor,  left  a 
mother  and  two  sisters,  living  in  Scotland,  On  the  14th  of  May, 
'1730,  he,  with  his  own  hand,  Oiled  up  the  blanks  of  a  printed 
will,  and  ezecnted  it  in  the  presence  of  two  witnesses;  ap- 
pointing  DsTid  Mnllo,  with  whom  he  then  lodged,  ezeeator 
and  anirersal  legatee;  in  December,  1750,  Mnllo  took  pro* 
^te ;  in  Michaelmu  Term,  175S,  ike  mother  cited  him  to  briag 
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^ame  judge.  Sir  George  Lee,  and  ako  from  a  note 
in  his  own  handwriting,  it  appears  ''  that  as  there 
Was  no  proof  that  the  will  was  made  to  secure  a 
debt;  bnt  this  rested  only  in  the  belief  of  a  witness; 
md  on  the  contrary  it  was  proved  by  two  wit- 
nesses that  the  deceased,  a  short  time  before  his 
death,  had  expressed  a  great  esteem,  regard,  and 
friendship,  for  M ullo,  and  said  his  will  and  power 
were  there,  and  that  he  had  made  a  will  in  favour 
^  Mullo,  and  in  fact  had  suffered  the  will  to  sub- 
sist for  above  twelve  years,  though  he  was  often 

w  England,  and  might  have  revoked  it  if  he  had 

■ 

iAtended  his  relations  should  have  his  effects,  he 
pronounced  for  the  validity  of  the  will. 

In  Douglas  v.  M'Cumming,  before  Sir  George 
Hay,  1773, — ^the  will  was  also  established  on  si- 
•^ilar  grounds. 

In  both  these  cases,  it  is  to  be  observed,  there  was 


Hilary 
Term. 


Zacbarias 
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^  th«  will,  and  pro?e  it  by  witnesses.  He  propoanded  it,  and 
"^^J"  proved  the  factum  of  the  will ;  the  mother  did  oot  plead, 
"^^^  croBS-ezamined  the  witnesses.  William  Gillespie,  the  only 
^^'^▼iag  testamentary  witness,  said,  he  had  been  witness  to  a 
^*>ll  And  power  from  the  deceased  to  Mnllo,  and  on  interroga- 
tbat  he  believed  the  deceased's  circumstances  were  not 
in  May,  1737 ;  that  he  was  then  a  mate  of  a  ship,  but 
^'^wards  became  a  master;  that  he  (the  witness)  does  not 
^Qow  nor  eter  heard,  but  belioTes,  the  said  will  was  made  to 
*^^fe  a  debt  to  Mnllo,  as  the  deceased  had  lodged  some  time 
^Kullo'i  hottse ;  and  the  respondent  has  heard  the  deceased 
^f  that  Mnllo  was  indebted  to  him.  The  counsel  for  the  mo- 
^  •dmitled  the  JUdwn  of  the  will :  but  insisted  it  was  void 
asMag  made  to  secure  a  debt. 

JProm  Sir  George  Lee's  Manuicript  Notes. 

o  2 


"Zacuabjas 
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i«iO.  evidence  of  aflfection  and  reirard.  and  of  intentidil 
jvrni.  to  benefit  by  will ;-— and  neither  the  statute  nor  the 
decisions  meant  to  make  the  relation  of  agent  and 
seaman^  nor  the  circumstance  of  the  seaman  being 
CoLLis.  indebted  to  his  agent  an  absolute  defeasance  of 
the  will,  so  that  it  could^  in  no  case,  be  valid ; — ^ 
but  only  so  far  to  alter  the  onus  probandi  as  to 
require  evidence  of  intention  beyond  the  mere  act 
of  execution.  The  law  meant  to  protect  the  real 
intentions,  and  not  to  disable  the  seaman  from  dis* 
posing  according  to  his  real  wishes. 

In  Lander  v.  Young,  before  Doctor  CSahert, 
1785^  the  win  was  established  npon  the  gromtd 
that  the  proof  of  the  intention  was  sufficient^  and 
that  the  testator  understood  the  nature  and  eiSect 
of  the  instrament,  saying,  "  It  should  be  good  if 
he  died/'  ''  If  he  died,  he  hoped  God  wovild  Mesa 
him  (the  executor)  with  it ;"  *'  that  he  had  rather 
Young  (the  executor)  should  have  it,  than  the  cheat 
at  Chatham ;''  so  that  there  was  direct  proof  that 
the  testator  knew  that  the  instrument  was  to  ope^ 
rate  after  his  deaths  that  it  would  convey  ^is  pro«- 
perty  to  the  executor,  and  that  he  intended  it  should 
have  that  effect. 
In  Forbes  v.  Burt,  1789,  (d)  before  Sir  William 

((f)  Forbes  o.  Burt. 

The  deesissd  was  qnarterwiBRStor  on  board  an  East  India  Al|p ; 
and  died,  whUe  on  eenrice  at  China,  in  178S|  leaving  aawlbir 
and  sister  liis  only  next  of  kin.  Two  wtils  were  propounded  ^^ 
tlie  one  dated  the  3d  of  NoTomber,  1750)  on  board  the  Mnosis 
of  Orange^  by  wUch  he  ga?e  all  his  property  to  his  mother  for 


i 
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Wyone^  the  will  was  set  aside^  not  on  the  ground 
that  it  wa»  given  as  a  mere  security  for  a  debt^ 
for  the  Court  was  of  opinion  that  the  circumstance 
wa^not  sufficiently  proved; — ^but  upon  the  ground 

life;tid,  after  her  demth,  to  his  ufter:  the  other  dated  the 
Wk  of  Stptember,  1770,  bj  which  all  his  property  was  be^ 
^MitM  to  Andrew  Bort,  a  grocer,  at  Wapping,  who  was  also-^ 
As  iDle  eiectoor  named  in  the  iostniment* 
St  fVaUoM  Scoii  and  Dr.  BaUime  were  counsehfor  Bart 
Dr.  Umru  mid  Dr.  NichoU  for  the  mother  of  the  deceased.' 
The  cases  cited  in  argoment  were  Howson  v.  Allen,  Mi- 
c^Ibus  Term^  1785.    Craig  v.  Lester,  1713.     Leake  v.  Bar- 
^•^  1797.  Anderson  o.  Ward,  1749.    Moor  u.  Smart,  1756. 
'"7  tr«  Millo ;  Lander  o.  Yoong,  1785.     Brown  v,  Langley;: 
^Hghis  o.  M^GaUin,  1769. 

^  IPiLUAM  Wynne. 

'^WiKwilla  are  propounded  of  Andrew  Foibesr  one  dated  oir 
the  loiii  cf  Septenber,  1770^  in  whidi  Andrew  Bart  was  sole 
•■^•■lor  and  residuary  l^tee ;  the  other  on  the  3d  of  Novem- 
*^  1750,  in  which  Ann  Forbes,  his  mother,  is  eaiecatrix; 
^  4eets  are' left  to  her  for  life,  and  then  to  his  sister* 

^  will  of  1770  is  propounded  in  a  condidU^  with  addf* 

"•••1  articles  pleading  that  the  two  subscribedwitnesses  aredead,! 

*^  fteir  character  and  handwriting.     Three  witnesses  are  pro* 

^'^^    Partridge  speaks  to  the  handwriting  of  both,  and  re- 

''^^bcn  one  el  then  teUing  him  that  he  and  Scott  had  attested 

^^  WiU  of  one  Forl>es,  to  oblige  Burt.     Each  of  the  others 

"•^v^  ^IQ  handwriting  of  one  of  the  subscribing  witnesses  f. 

^^^  ate  two  witnesses  Aen  to  each  of  their  subscriptions. 

-^ere  is  a  second  aUcgation  pleading  acquaintance  from  1709f 

m  badad?attced  money  to  him  without  interest,  particularly 

^— and  that  on  account  of  these  fhTonrs  he  was  iiv  great 

•■Hlahip  with  the  deceased ;  that  he  lodged  with  him,  and  he 

^^tbMn ee? oral  of  his  letters;  that  at  seyeral  times  in  1775, 

^j^^  1780^9 and  178^  the  deceased  signed  orders  authorizing 

^^  Xm  receive  two  months  of  his  pay ;  that  on  Octo1>fr  ^ 
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that  the  evidence  of  i\it  factum  was  insufficient  to 
support  such  a  will.  The  judge  said  "  it  is  ex- 
tremely material  that  it  should  be  proved  the  de- 
ceased knew  it  was  a  will,  and  not  a  power  of  at- 

17829  jost  before  he  sailed  on  his  last  voyage,  he  purchased  500^ 
3  per  cents  in  the  joint  name  of  himself  and  Bart,  and  declared 
it  was  for  the  benefit  of  the  sunriTor  ; — that  Bnrt  never  charged 
interest  or  commission,  and  lent  him  45/.  to  make  up  the  purchase..^ 
It  alleges  his  handwriting  and  recognitions  of  the  will,  especiallj 
ID  his  last  illness.  When  he  was  asked  bj  a  shipmaster  te  mdLe 
1h8  will,  he  said  his  onlj  friend,  Bart,  had  his  will. 

Only  one  witness  deposes  to  the  handwriting.  She  was  ex- 
amined on  the  18th  of  December,  1787 ;  and  sajs,  that  m 
October,  178^  she  once  saw  the  deceased  write  his  name  to 
an  order ;  and  that  this  was  the  only  time  she  e?er  saw  the  de- 
ceased write. 

The  connection  between    Bart    and  the  deceased  it  faHy 
proved.  He  was  received  as  one  of  the  family;  he   always 
lodged  there,  and  employed  Bart  as  his  agent ;  two  letters  ore- 
exhibited  in  1770,  and  others  in  1771 ;  the  subject  of  them' 
was  the  impressment  of  the  deceased  ;  and  he  desires  Burt  to  use 
his  influence,  to  get  him  off.  He  expresses  his  obligations  to  Bnrt^ 
says  Mr.  Hamilton's  expense  must  be  great,  &c.  ^^ajid  you  may 
be  sure  of  being  repaid  ;  you  have  laid  out  ^^e  or  six  guineasf' 
need  be  under  no  apprehension,  &c;;"  this  is  written  near  the. 
time  of  the  will,  but  there  is  no  mention  of  it. 

The  letters  of  attorney  are  produced ;  it  is  said  by  the  wit^ 
ness  that  it  is  usual  to  give  security  at  the  India  House,  aod^ 
for  the  person  who  is  security  to  receive  two  months'  paj«. 
There  is  no  proof  of  the  purchase  of  the  600/.  3  per  centi^ 
aer  is  there  any  proof  of  the  alleged  declarations. 

The  whole  evidence  then  is,  that  it  is  proved  by  two  persona* 
acquainted  with  the  witnesses ;  that  the  subscriptions  are  their 
handwriting,  and  that  they  were  men  of  character,  and  the  decla* 
ration  of  one  that  he  had  subscribed,  with  the  other,  the  will  of 
one  Forbes.  There  is  no  proof  of  the  handwriting  of  the  de« 
ceased  but  by  one  witness  who  bad  once  seen  him  write  feren 
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torney  ; — there  were  no  recogtiitions  of  the  act ; — 
no  proof  that  the  instrument  was  ever  in  possession 
of  the  deceased; — strong  evidence  of  affection  for 
Ills  mother  and  sisters^  and  that  he  was  about  mak- 

jeare  before ;  this  is  the  only  proof  of  the  fact.  There  is  ge-^ 
neraLerideoce  that  there  was  connection  between  the  parties; 
friendship}  on  the  part  of  the  testator,  and  the  employment  of 
hini  as  agent. 

li  has  been  asked  what  is  wanting  to  establish  the  fact,  the 
witnesses  haring  died.  A  great  deal  more  might  be  done :  there 
is  no  proof  that  the  instructions  came  from  the  deceased  \  there 
is  no  proof  that  the  will  was  read  to  or  by  the  deceased.  In 
answer  it  may  be  said  that  the  proof  would  arise  from  the  wit« 
nessea  who  are  dead,  one  of  them  often  employed  in  writing 
in  the  whole  business ;  it  is  usual  for  a  will  to  be  read  over 
ID  the  presence  of  the  subscribed  witnesses ;  it  is  usual,  but 
it  is  not  always  so;  their  death  does  not  supply  the  want 
of  proof.  The  executor  may  hate  taken  the  instructions 
himself;  and,  therefore,  cannot  prove  it:  this  is  his  own 
Duult.  There  is  no  proof  that  the  witnesses  were  unknown  to 
Ihe  testator;  it  appears  rather  that  they  were,  from  the  de* 
deration  ;  namely,  that  he  had  witnessed  the  will  of  one  Forbes 
to  oblige  Burt ; — this  is  exactly  the  way  in  which  a  man  would 
speak  who  had  witnessed  the  will  of  a  person  whose  name  he 
only  knew,  at  the  desire  of  the  executor ;  and  if  this  is  proved 
by  living  witnesses, — that  he  had  attested  the  will  of  a  person 
whose  name  was  Forbes, — it  will  not  suffice,  for  it  is  necessary  to 
establish  the  identity.  Where  therB  is  such  a  connection  between 
the  testator  and  the  executor  as  exists  her«,  such  proof  is  peculiarly 
necessary.  It  appears  that  the  will  and  power  were  executed  in 
favour  of  Burt ;  it  is  not  impossible  that  he  may  have  been  de* 
ceived,  being  an  ignorant  man  ; — it  is  necessary  to  establish  by 
proof,  or  necessary  legal  inference,  that  the  party  knew  what  he 
did  and  intended  it.  It  is  proper  \.o  shew  declarations  ;  such  have 
been  alleged  ;  if  they  are  proved,  nothing  is  wanting, — the  ques- 
tion could  not  have  arisen ;— >bul  there  is  no  proof  of  (hem.  The 
enly. evidence  is  that  of  a  woman  servant  at  Burf  s,  ten  or  ele» 
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ing  a  will  in  their  favour ; — upon  the  whole  that 
he  could  not  apply  the  principle  of  the  will  being 
a  mere  security  for  a  debt,  because  there  waa  no 
proof  of  any  debt ; — but  in   the  failure  of  that 

Teo  years  ago,  who  had  heard  the  deceased  say,  when  plajing 
with  Bort's  children,  if  he  died  unmarried  what  he  had  shonid 
go  to  them  :  this  does  not  point  to  this  will. 

The  finding  the  will  is  a  question  of  consequence  io  inch  a 
case ;  here  there  is  no  proof  that  it  eyen  was  in  the  possessioD 
of  the  testator  for  one  moment. 

If  this  was  •  all,  it  would  be  a  weak  case  ;  if  there  is 
no  eyidence  to  substantiate  it,  the  fact  is  improbable:  but 
here  there  is  yerj  strong  proof  in  aid  of  the  improbabHitj. 
Burt  is  a  stranger  in  blood  ;  he  is  the  executor  and  residuary 
legatee.  The  deceased  had  near  relations,  a  mother  and 
sister,  to  whom  he  shewed  ererj  species  of  affection,  whidi 
!s  proTed  iu  erery  possible  way.  When  rery  young,  he  made 
his  wiU  (in  1769)  in  farour  of  his  mother  and  sister;  the  de-i 
ceased  sent  it  to  his  mother;  he  himself  came  soon  after^ 
read  the  wtU,  and  re-deliyered  it  to  his  mother ;  this  is  proved 
by  the  sister,  who  has  released  her  interest*  Another  witness 
knew  Forbes  from  his  childhood ;  he  always  had  great  affection 
for  his  mother ;  he  corresponded  with  her,  and  sent  her  pre* 
sents ;  he  was  the  only  support  she  had. 

Chapman  knew  him  twenty  years  ;  he  spoke  yery  affection- 
ately of  his  mother  and  sister ;  he  corresponded  with  them  and 
sent  them  money.  His  sister  had  not  seen  him  for  seventeen 
years ;  but  they  hare  not  made  proof  of  his  want  of  affection 
for  her.  In  a  letter  to  Bart,  in  1770,  he  says  he  is  glad  he 
has  sent  her  10/.,  and  that  he  shall  be  ready  to  pay  any  thing 
he  has. 

Another  letter  is  dated  August,  1771,  in  which  he  writes  ^  be 
so  good  as  to  send  lOL  to  my  mother,  who  I  suppose  stands 
In  need  of  some  supply.''  Other  letters  haye  been  exhibited 
as  written  by  the  deceased:  they  are  alleged  to  hare  been 
written  by  him ; — Burt  says,  in  his  answers,  that  he  does  not 
belieye  the  article  to  be  true :  that  he  does  not  belieye  the 
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clear  proof  of  Hie  factum  which  the  circumstances 
of  the  case  required^  he  should  pronounce  against 
the  will/' 


letters  to  be  of  the  handwriting  of  the  deceased.    In  a  subse- 
quent allegation  it  is  pleaded  that  it  had  been  discoyered  that 
the  letters  were  not  written  by  the  deceased,  bat  by  Bart.  In 
answer  to  this,  he  allows  that  he  wrote  them ;  bat  that  the 
letters  were  sent  without  the  knowledge  of  the  deceased,  who 
had  conceiTed  a  disgust  at  her :  but  he  allows  he  sent  her  presents* 
One  of  the  letters  says  he  has  giyen  an  order  to  Burt  to  send  her 
102.  annually,  which  is  proyed  by  another  letter  of  Bart's.    This 
proyes  beyond  doubt  that  a  connection  was  kept  up  with  the 
mother  till  1782,  his  sending  her  money  and  presents,  and  in 
his  last  letter  is  the  mention  of  annual  proyision. 

There  is  eyidence  that  he  was  on  board  ship  in  his  last  yoy- 
^  down  to  the  moment  of  his  death. 

Some  objection  has  been  raised  as  to  the  regularity  of  the 

way  hi  which  it  is  introdaced  and  examined  so  long  after  the  al- 

'cgition  giyen  by  the  adyerse  party :  but  he  had  just  arrived 

^^om  an  East  Indian  yoyage.    It  is  said  it  is  extra-articulate;  the 

Articles  allege  that  he  was  quarter-master  on  board  the  Stormont, 

^■'at  he  had  a  mother  and  sister  and  affection  for  them. 

One  yritness  says  he  had  great  affection  for  them  ;  that  he 
him  with  a  bag  of  dollars,  and  that  he  said  he  could  now 
e  and  make  his  old  mother  and  his  sister  comfortable. 
Another  witness  says,  that  when  he  was  confined  to  his  ham- 
by  illness,  he  spoke  with  great  affection  of  his  mother  and 
r,  and  said  that  he  meant  to  go  and  spend  his  money  with 
^*ki ;   such  expressions  of  affection  he  used  again  at  another 
^^C    A  quarter  of  an  hour  before  he  died  he  used  expres- 
^^^s  of  regard  towards  them ;  said  that  he  meant  they  should 
"^^^  all ;  that  he  had  no  obligation  to  any  other  person.  This 
V  ^U  articnlate,  and  there  cannot  be  stronger  eyidence  of  affec- 
^^^^    This  witness  goes  on  to  speak  of  instructions  for  a  will ; 
this,  in  order  to  establish  such  a  will  would  be  extra-articulate: 
Mitis  consistent  as  eyidence  of  affection,  and  it  is  the  strongest 
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From  these  cases  the  result  ta  be  deduced  \%^ 
that  when  the  relation  of  agent  and  seaman  exi8t8>. 
there  must  be  clear  proof,  not  only  of  the  sub- 
scription of  the  deceased  to  the  instrument^  but  also 

eyideoce  of  this  description.  It  would  be  strange  if  genferal  e? f- 
deoce  were  to  be  admitted,  and  such  as  this  rejected. 
'  Robertson  says,  that  a  quarter  of  an  hoar  before  his  death, 
he  appeared  to  be  anxious  that  it  should  be  understood  that 
he  left  his  mother  and  sister  erery  thing,  and  that  he  desired  the 
persons  there  to  get  him  a  will  immediately,  and  that  all  should 
he  left  to  his  mother  and  sister.  The  witness  desired  the  of- 
ficer to  draw  a  will,  which  he  did  :  but  before  he  could  get 
the  deceased  to  sign  it,  he  died.  This  is  confirmed  by  ano- 
ther witness. 

It  is  objected  that  these  might  be  only  ravings.  One  witness, 
howoTer,  says  expressly  that  he  was  sensible:  but  he  is  not 
examined  on  such  a  plea  ;  that  he  spoke  to  facts  and  circam- 
stances,  recollected  the  names  of  his  relations,  desired  his  pro* 
perty  might  be  given  to  them,  for  that  he  had  obligations  to 
no  other  person ; — there  is  full  proof  of  his  capacity* 

It  has  been  argued  as  to  what  would  be  the  consequence 
if  this  will  had  been  propounded :  but  it  is  not  necessary  for 
the  Court  to  enquire  into  that,  for  it  is  not  before  the  Conrt. 
The  evidence  is  such  that  it  would  have  been  difficult  to  dis- 
tinguish it  from  the  cases  where  Instructions  have  been  taken, 
and  the  deceased  died  before  execution  ;  for  the  probability  is 
that  it  was  written  before  the  deceased  died. 

Neither  is  it  a  consideration  for  the  Court,  whether  the  will 
of  1770  is  good  under  stat.  0  &  10  W.  IH.  (a).  There  is  no 
fact  to  found  the  law  upon. 

Under  the  circumstances  deJkU  probation — I  do  not  think 
Bart  has  brought  satisfactory  and  legal  proof  that  the  will  of 
1770  was  executed  by  the  deceased  as  alleged.  The  evidence 
would  not  amount  to  it;  and,  taking  in  the  infinite  improba- 
bility of  his  deserting  his  mother  whom  he  bad  sopportod^ 
it  clearly  will  not  suffice. 

(a)  c«  41.  s.  6. 
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q(  his  knowledge  of  its  nature  and  effect ;— that 
wbereTer  it  i«  executed  merefy  as  a  security  for  a 
debt^  it  shall  not  operate  as  a  testamentary  disposi- 
tion of  the  whole  property ; — but  on  the  other  hand, 

I  do  not,  howerer,  think  there  b  e?idence  to  prononnce  that 
there  was  fraud  ;  therefore^  it  ii  not  a  case  for  costs* 
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lo  the  course  of  reading  the  evidence  to  the  Court,  the  fol- 
lowlog  oljection  was  taken  by  Sir  William  Scott  to  the  intro- 
doction  of  some  eihibits  which  had  been  anneied  to  interro* 
gatoiies. 

These  exhibits  are  improperly  introduced.  Sometimes  a  wit* 
nest  is  aUowed  to  exhibit  documents  of  this  description  on  hia 
depositions:  but  this  is  dangerous  because  it  is  to  introduce 
evidence  in  a  way  in  which  the  other  party  cannot  be  ap- 
prised of  it.  These  exhibits  were  in  the  possession  of  the 
party  herself,  and  should  hate  been  pleaded ;  others  of  ex- 
actly the  same  kind  are  pleaded  in  this  Tery  cause ;  these  ar» 
brought  forward  by  the  witness  only  on  interrogatories,  and 
sidmitted  by  the  examiner,  which  is  irregular. 
Per  Curiam. 

Id  the  interrogatory  the  witness  is  directed  to  produce  and 
annex  any  writing  of  the  deceased. 
Sir  William  Scott. 

But  she   is  not   directed  to  introduce  papers  in  the  pos- 
session of  the  party  herself. 
Per  Curiam. 

The  examination  of  the  witness  as  to  competency  cannot 
be  objected  to,  for  she  has  released.  These  exhibits  are  pro- 
duced in  consequence  of  an  injunction  in  the  interrogatoriesr 
I  do  DOt  see  how  I  can  pre?ent  the  reading  of  them.  What 
weight  it  will  hafe  in  the  way  of  eyidence  with  the  Court  is. 
m  different  question.  When  a  paper  is  brought  in  in  this 
way,  though  it  may  be  read,  it  is  not  made  direct  OTidence. 
In  Foster  u.  Wright  many  letters  were  produced  by  one  of 
flta  witnesses.    Sir   George  Hay  rescinded  the  conclusion  oi 
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1990.      though  there  may  be  a  debt^  yet  if  there  be  wtAiB^ 

Ttrm.      ^tory  evidence  that  the  testator  intended  to  die- 

•^i^V'^^    p0^  of  his  properly  by  will  ;~the  instroment  shall 

Collis.  Applying  these  principles  to  the  facts  of  the  pre- 
sent case  ; — the  evidence  by  no  meana  estahlisboB, 
to  my  mind^  that  the  deceased  knew  be  wm  eM- 
cuting  a  will>  having  the  effect  and  operation  of  giv* 
iqg  his  whole  fortune  to  Zacharias  in  exclusion  of 
his  family.  The  evidence  on  the  other  hand  satis- 
fies roe  Uiat  whatever  instvument  the  deceased  sap* 
posed  himself  to  be  executing^  it  was  merely  in 
consequence  of  the  money  advances  made  to  him 
by  Zacharias^  and  not  with  a  view  to  testamentary 
benefit ; — and  that  when  he  had  paid  the  debt> 
and  taken  his  papers  out  of  Zacharias's  hands^ 
he  did  not  entertain  any  impression  that  Zadi»« 
rias  had  a  further  claim  upon^  or  would  derive  any 
benefit  from^  his  property  after  his  death.  I  am^ 
therefore^  of  opinion  that  i\it  factum,  in  the  sense 
already  given  to  that  term^  is  not  proved ; — cob- 
sidering  further  that  Zacharias^  when  required  by 
the  deceased  to  deliver  up  all  his^  papers,  declared 
that  he  had  done  so ;— «nd^  after  a  pretended  search, 
repeated  the  declaration  that  he  had  not  a  single 
paper  belonging  to  the  deceased  in  his  possession ; 
yet  fraudulently  retained  this  instrument,  which; 
the  deceased  himself  never  saw  except  at  the  dmik 
meni  of  signing  it^  under  the  ctrcomstances  &K» 
ready  mentioned^  I  should  feel  great  difficulty  ia 

the  CMfs  to  allow  tbtm  to  be  ploadtd,  statbg  thsi  Iks  othes 
was  not  the  proper  way  of  iotrodsctag  poper»  on  wfaidi  the- 
csuMi  nrigkl  turn. 
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holding  the  executor  an  universal  legatee  entitled 
to  take  advantage  of  his  own  fraud  by  obtain- 
ing probate  of  this  will.  Upon  the  whole^  I  feel 
bound  to  pronounce  against  this  will : — bit  as 
Mr.  Zacharias  is  now  dead^  and  his  represen- 
tatiYes  were  not  privy  to  the  transaction^  I  shall 
^ve  no  costs. 
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HIGH  COURT  OP  DELEGATES. 


Brisco  v.  Brisco. 


An  appeal  from  the  Arches  Court  of  Canterbury. 


X  HE  Judges'  Delegates  who  sate  under  this  com- 
mission were, — 

Mr.  Justice  Burrough. 

Mr.  Baron  Garrow. 

Mr.  Justice  Best. 

Dr.  Daubeny. 

Dr.  Gostling. 

Dr.  Dodson. 

Dr.,  Meyrick. 
and 

Dr.  Jesse  Addams. 
This  cause  originated  in  the  Consistory  Court  of 
London^  in  Hilary  Term^  1814^  by  a  citation 
taken  out  by  Lady  Brisco  against  her  husband. 
Sir  Wastel  Brisco,  in  a  cause  for  cruelty  and  adul- 
tery.-—A  libel  was  given  in  by  her,  which  was 
met  by   a   recriminatory   plea   on   the  part   of 
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4he  husband^  she,  in  her  turn,  gave  in  an  alle- 
gation responsive  to  the  recriminatory  plea.  On 
these  several  pleas  a*  great  number  of  witnesses 
were  examined. 

On  the  28th  of  May,  1817,  publication  of  the 
depositions    was    decreed.        An  allegation   was 
then  given  in  on  each  side  exceptive  to  the  tes- 
timony of  several  of  the  witnesses ; — the  allega- 
tion of  the  husband  was  admitted. — But  the  judge 
of  the  Consistory  Court  rejected  nine  articles  of 
'Lady   Brisco's  exceptive  plea,  and  directed  two 
others  to  be  reformed.     From  this  sentence  Lady 
Brisco  interposed  an  appeal  to  the  Arches  Court 
of  Canterbury  on  the  17th  of  April,  1818 :  but 
the  inhibition  was  not  returned  till  the  2Sth  of  No- 
vember of  the  same  year.     On  the  20th  of  May, 
1819,  a  question  arose  in  the  Arches  Court  con- 
cerning alimony  ;— the  Consistory  Court  had,  in  Hi- 
lary Term,  1816,  allotted  200Z.  per  annum  to  Lady 
Brisco  in  addition  to  the  sum  of  200/.  per  annum  to 
which  she  was  entitled  for  pin-money.  It  was  prayed, 
on  the   behalf  of  the  husband,  that  alimony  in  the 
Arches  Court  should  be  allotted  from  the  date  of 
^e  inhibition,  and  not  from  the  date  of  the  sen- 
tence :   but  the  Court  decreed  that  it  should  be 
computed  from  the  date  of  the  sentence.— From 
this  decision  Sir  Wastel  Brisco  appealed  to  the 
Delegates. 

Dr.  Phillimore  and  Dr.   Luahington  for  Sir 
Wastel  Brisco, 

Cited  the  case  of  Gresse  v.  Gresse,  (a)  and  the 
judgment  in  Loveden  v.  Loveden,  (6)  to  shew  that 
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(p)  Vol.  I.  p.  908. 
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i8io.  it  was  in  the  discretion  of  the  Superior  Court  to 

Uiiani 

Term^  aUot  alimotiy  either  from  the  date  of  Ihe  sentence. 


BftUGO 


or  from  the  return  of  the  inhibition;  and  contended 
that  the  delay  which  appeared  on  the  foce  of  the 
Bbugo.  proceedings  in  the  prosecution  of  the  iippeal  by 
Lady  Brisco  fully  justified  their  praying  it  to  decree 
the  allotment  of  alimony^  in  the  present  instance, 
from  the  return  of  the  inhibition. 

Dr.' Arnold  and  Dr.  Jenner  were  proceeding  to 
reply  on  the  behalf  of  Lady  Brisco^  when  they  were 
stopped  by  the  Courts  who  intimated  their  opinion 
that  the  alimony  should  be  paid  from  the  date  of 
the  sentence  in  the  Consistory  Court. 

Per  Curiam  (Mr.  Justice  Burrough.) 

Is  there  any  instance  where  both  parties,  as  they 
do  in  the  present  instance,  have  prayed  this  Court 
to  retain  a  cause  when  it  would  be  remitted  to  tbe 
Inferior  Court 

Dr.  Arnold. 

It  is  quite  discretionary  with  the  Court ;  it  is 
sometimes  prayed,  as  now,  to  avoid  delay  and 
eKpense. 


The  sentence  of  the  Arches  Court  of  Canter- 
bury was  affirmed  ;  and  the  Court  retained  tbe 
principal  cause. 
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Feb.  14. 

Strauss  v.  Schmidt. 

XN  June^  1788,  George  Lewis  Hansen  being  at  a  recognition 
Liverpool,  and  on  the  point  of  leaving  England,  tesumenury 
for  the  continent  of  Europe,  delivered  a  sealed  JS^^JIldi. 
paper  to  Messrs.  Hey  wood  and  Co.,  merchants,  in  |jj^l!!!!|^! 
that  town,  in  whose  hands  he  had  upwards  of  tamcntary  cf- 

^^  ,  ,  .  feet  given  to 

2,(XXle.  at  interest,  with  directions  to  them  to  open  throe  letters. 
it  as  soon  as  they  should  hear  of  his  death. 
The  letter  was  as  follows : 

Messrs.  Heywood,  Son,  &  Co. 

Liverpool,  2l8t  June,  1788. 
Gentlemen, 
In  case  I  should  die  on  my  travels,  1  request 
the  fiivour  of  you  to  remit  my  money  which  I  have 
in  your  bank  to  Messrs.  C.  F  Hansen,  I.  C.  Bangi^ 
and  G.  G.  Strauss,  at  Zinna^  near  Berlin  ;  or  to 
deliver  it  to  Mr.  John  Blackburne,  of  this  place, 
whom  I  have  requested  to-day,  in  a  sealed  letter,  to 
remit  the  money  to  my  said  three  friends  at  Zinna, 

VOL.  III.  p 
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at  such  a  time  as  the  exchange  will  be  favourable 
to  the  three  gentlemen  which  Mr.  Blackburne  has 
promised  me  to  do. — I  hope^  from  your  kindness^ 
that  you  will^  in  this  afiair^  conjointly  with  Mr. 
Blackbnme^  dp  for  the  best. 

I  have  now  in  your  bank  8183/.  18s.  M.  ster- 
ling; and  shall  soon  send  to  you^  or  to  Mr.  J.  Den- 
nisbn^  in  London^  2  to  300/.  more. 

Of  all  this  I  give  the  necessary  information  to 
the  above  mentioned  three  friends  in  Zinna. — ^In 
case  I  should  die^  I  humbly  request  you  to  ac- 
quaint the  three  gentlemen  with  my  said  wiD, 
in  the  German  language^  as  they  do  not  un- 
derstand English.  Your  letters  you  may  address 
only  to  one^  viz.  Mr.  C.  F.  Hansen^  at  Zinna, 
per  Berlin. 

I  recommend  my  friends  to  your  kind  rememi- 
brance ;  and  am^  with  great  respect^  your  most 
humble  servant^ 

G.  L.  HANSEN^ 


On  the  first  of  July,  1788,  he  addressed  the  fid- 
lowing  lettter  (a)  to  Mr.  I.  C.  Bangi,  at  Zinna. 

My  dear  beloved  Bangi, 

How  much  I  shall  be  able  to  write  to  you  to- 
day I  cannot  at  this  moment  ascertain. 

If  you  know  what  offensive  letters  my  brotiier 


(b)  Thb  letter  was  not  to  be  found.  Mr.  Benion  bad 
lost  it :  bmt  he  had  a  dUtuict  recollection  of  the  most  Ia- 
portant  passage!  it  contdned.  A  draft  of  it,  which  had  been 
found  amongst  the  deceased's  papers  after  his  death,  was  pro- 
pounded* t 
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tfTOie  to  me  sometime  agjo^  yon  nqay  easily  ima-      ^^^ 
gruM  that  I  wan  very  an  j^  on  accoiint  of  it— My      7^^ 
dupJeasiire  fa  so  grwt  that  I  b&ve  grown  grey  an4    ^^"^^^^ 
^^Id  since  r-^my  digestion  is  very  bad ;— I  am  qp       '^^w 
■Bore  in  good  health  nor  gfiy.i-rTbe  most  clever     Sph^iptv 
plljpsicians  of  liverpool  tell  me  that  nothing  but  a 
sickness  can  care  me.  I  have^  therefore^  taken 
readution  to  go  to  France  to  try  if  I  am  be 
isick^  and  whether  I  am  able  to  forget  thi? 
tttnameflil  offence  among  the  merry  Frenchmen^ 
avid  vrhelher  I  can  be  easy  again  in  my  heart. 
I      got  to  London  a  few  days  ago*      All  physi- 
whom  I  know  here  are  of  the  same  opinion 
those  of  Liverpool^  that  I  can  only  be  saved 
^y  m  aea-siekness ;— therefore^  as  I  may  easily  die^ 
I    think  it  to  be  my  duty  to  write  to  ypu  from 
l^eie  to  inform  yoi|  what  yov  have  to  do  with  niy 
Property  in  case  I  should  die.    Tb?  cash  I  have  at 
pi^aent  in  the  Bank  of  Messrs.  Arthur  Hey  wood, 
Son^and  Co.  of  Liverpool  amounts  to  918^/.  ISa.Bd. 
^  which  I  shall  probably  take  put  206L  9s.-Trsp 
^hat  197€C»  90, 64*  remain  in  their  Bank.    I  shall 
ahofdy  remit   from  France   and  from  Flanders 
^OL  to  9001.  sterling!  which  sum  I  do  not  exactly 
how :  but  you  may  calculate  that  I  have  2270/^  to 
ttBOi  in  the  before  mentioned  bank  of  Liver- 
pooL-«*-Besides  I  have  to  receive  of  Mr.  Lebins^  at 
Ncw&rwasser,   )90{.  to  9001.;   further,  of  Mr. 
Ckoe,  at  9tettin  152.  or  16/.j  both  amounts  I  canr 
Mtenctly  say,  as  I  forgot  to  look  over  the  ac- 
conts  in  liverpool ;  it  is,  however,  nearly  as  much 
eilher  a  little  more  or  less.  Should  I  die,  and  these 
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Term.  them  of  the  above  mentioned  two  gentlemen.  Mr. 
Gene  is  inspector,  and  Mr.  Liebins  bookkeeper,  both 
of  the  Maritime  Trade  Company.  Should  I  Itve 
Schmidt,  another  year,  I  am  to  receive  from  SOW.  to  250i.  of 
Mr.  J.  Blackburne,  in  virhich  case  you  will  receivej  in 
June,  1 789,  2690Z.  2700/.  Moreover,  there  are 
in  Liverpool,  at  Mr.  Blackburne's,  a  bathing  ma- 
chine, three  trunks,  and  three  large'  chests,  with 
clothes,  linen.  Sec.  Echaratt,  and  others,  also  owe 
me  a  little.  Mr.  Peel  knows  how  much  it  is ';  and 
I  wish  you  would  receive  it.  AH  my  nnoney, 
things,  and  whatever  I  may  possess,  I  leave  to  yoa 
and  my  brother's  children,  in  equal  shares,  in  case 
I  die.  Probably  you  know  that  one  pound  ster- 
ling makes  6^Rf.  to  6Rf.  ]4ggr.  Berlin  currency. 
Messrs.  Hey  wood  understand  the  Grerman  lan- 
guage ;  they  were  at  an  academy  at  Hambro* ; 
you  may  write  to  them  in  German.  Mr.  ffiack- 
bume  is  my  particular  friend,  a  very  worthy  En- 
glishman. He  doies  not  know  German  ;  his  let'* 
ters  may  be  translated  to  you  by  Mr.  Zollnerj  or 
others.  I  left  sealed  Jetters  to  the  care  of 
Messrs.  Hey  wood  and  Blackburne,  which  tbey 
are  not  to  open  till  I  am  dead.  In  them  I  or- 
der to  transmit  my  money  and  effects  to  Mr. 
C.  F.  H ,  I.  C.  B.  and  G.  G.  Strauss ;  namely,  to 
Mr.  Martin  Dormer,  Hamburgh,  by  Mr.  Black- 
burne's vessel.  Mr.  Dormer  is  Mayor  of  Hambro*. 
You  may  refer  to  this  in  your  letters  to  Liver- 
pool and  Hambro'.  You  will  be  pleased  to  di- 
rect the  letters  as  follows : — 
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Arthur  Heywood^  Son^  and  Co.,  Esquires,  per 
Ainsterdam,  Liverpool. 
John  Blackburne,  E^squire,  Liverpool. 
Mr.  Martin  Dormer,  in  Hamburgh. 
Exactly  so,  my  dear  Bangi,  Mess^rs.  Messrs. .  and 
all  titles  are  quite  left  out  in  English  letters ; — ^yoa 
neither  say  Sir  when  you  write  in  German.  In  my 
sealed  letter  I  requested  the  gentlemen  to  send,  you 
mj  money  at  such  a  time  when  the  exchange  is  in 
your  favour,  by  which  Mr.  Heywood  gains  no* 
thing  ;  but  you  do.     The  money  is  sent  in  bills  for 
^vhich  any  banker  in  Hambro',  Berlin,  Leipzig, 
Ac.  will  readily  pay  you  cash.    Heywood  and  Co. 
^re  very  safe  and  good  people ;  you  may,  therefor^, 
I^Bve  the  money  with  them  for  years,  and  as  long 
^s  you  please,  as  the  interest  increases  the  capital. 
Or  the  above  2181.  18s.  6d.  I  have  not  received  the 
interest.    From  this  year  Messrs.  Heywood  must 
P^y   you  5  per  cent  interest. 

On  my  journey  to  Northwick,  Liverpool,  Ac. 

^  V>8t  4  to  500  ducats,  in  case  they  are  not  at  the 

■^^ttora  of  my  trunk  ;  I  have  not  examined  it  par- 

l^icnilarly.  .  If  you  find  them,  so  much  the  better. 

On,  therefore,  must  request  Mr.  Blackburne  to 

all  trunks,  chests,  &c.  well  corded  and  sealed. 

OQ  ^take  care  of   the  needful  in   the   Prussia^ 

^^minions   about  opening,     putting  leads   to    it, 

*^.       I  think  1  have  written   the  necessary  to 

y^u   now. 

I  bad  gained  considerably  three  years  ago  :  but 
1  lost  a  great  part  by  chicaneries  with  which  I  was 
^ot  sufficiently  acquainted.    1  shall  write  to  you 
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18^     rrom  France  er  Flwderv,  if  I  lite.    I  kftve  Lon- 
^^2.      ^^^  in  A  ^^^  ^y%.    If  I  do  not  get  sea-sick  on 


the  short  voyage^  1  shall  not  go  to 

It  is  already  bte :  my  best  respects  to  yon  uid 
all  onir  firiendsj  and  I  shall  never  cease  to  be  your 
tme  friend. 

In  Septeroberj  1800^  the  deceased  retatnied  fkmn 
the  continent ;  and  took  np  his  residence  in  the 
Mfghbourhood  of  London^  where  he  continned  tiH 
death. 

On  the  29th  of  Aprils  1816^  he  wrote  a  letter 
to  F'.  W.  Strauss^  the  son  of  G.  G.  Stiaoss^  from 
which  the  following  is  an  e&tract :  {a) 

*^  How  wonld  yon  and  Bangi  have  acted  re- 
specting my  property  in  England^  and  at  Lndt- 
enVraldij  if  1  had  died^  or  should  now  be  mob  dy- 
ing ?  Do  not  think  slighdy  of  this  case ;  and  do 
Hot  depend  npon  the  honesty  of  the  English^  in 
particalar  npon  that  of  the  merchants^  bankers^ 
brokers^  &c. ;  and  in  case  you  shonld  fall  in  the 
hands  of  the  English  lawyers^  yon  mnst  expect  to 
receive  nothing. 

Bangi  never  thought  it  worth  his  while  to  qNoak 
to  me  on  the  subject  r-hardly  a  few  words ; — ne- 
ver proposing  how  and  in  what  manner  I  could 
place  my  money  more  securely^  and  to  advantage^ 
in  your  country^  either  at  b,  6,  7,  per  cent  inter- 
estj  or  in  adventures^  Ac   He  never  troubled  him- 

(a)  The  lemainiqg  part  of  the  letter  was  wboUy  of  a  pil- 
▼ate  nature. 
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sdf  al^nt  it.  Last  year  I  named  to  him  an  amount 
I  suppose  he  never  took  the  trouble  to  calculate 
that  I  roust  be  possessed  of  mneh  more  money  than 
what  I  had  stated^  as  he  knew  that  I  never  drew 
the  interest ;  but  had  it  added  every  year  to  the 
capital^  by  which  means  the  same  is  doubled  in 
foorteen  years  and  a  quarter. 

Jn  England  all  propjsrty  left  wUlumt  a  toiU^ 
signed  by  three  witnesses,  belongs  to  the  king.  I 
have  not  made  a  will ;  for  this  is  even  expensive. 
JUr.  H.  has  in  his  possession  a  sealed  letter  dated 
m  the  year  1788^  when  I  left  Liverpool  ;  and  in 
which  I  wrbte  him  that  my  brother  and  JBangi  shaU 
have  my  mjoney  in  case  I  should  die. 

When  my  brother  died^  I  informed  him  that 
Baogi  and  your  father  should  receive  my  money 
from  him;  I  have  not  communicated  to  him  yet 
the  death  of  your  father.  Bangi  is  seventy-two^ 
and  I  am  seventy  years  of  age.  Consider  how 
'Precarious^  how  uncertain^  we  stand.  I  always 
hoped  Bangi^  or  my  brother^  or  your  father^  would 
have  told^  or  written  to  me^  every  particular  cir* 
'Cumstance^  how  and  in  what  manner  I  could 
place  my  money  securely  in  your  country;  but  no. 
This  appeared  to  me  strange^  and  made  me  indif- 
ferent." 
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The  deceased  died  in  November^  1818^  leaving 
Charlotte  Louisa  Bangi^  his  sister,  and  a  niece^  the 
daughter  of  his  brother^  C.  F.  Hansen^  who  would 
have  been  entitled  to  distribute  his  personal  pro- 
perty if  he  had  died  intestate.  His  personal  estate 
consisted  of  3^2S82.  in  the  hands  of  Messrs.  Hey- 
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wood.  Son,  and  Co. ;  and  of  property  elsewhere 
amounting  to  623/. 

The  three  letters  together  with  an  English  transla- 
tion of  them,  for  the  originals  were  written  in 
German,  were  propounded  in  an  allegation,  as  con- 
taining together  the  last  will  of  the  deceased,  by 
Johanna  Frederica  Strauss,  widow,  the  daughter ' 
of  John  Christian  Bangi ;  and,  as  such,  one  of  the 
universal  legatees  under  the  said  testamentary  in- 
strument. 

Bumaby  and  Ltishington  against  the  admission 
of  the  allegation. 

Jenner  in  support  of  it. 

Judgment. 

Sir  John  Nicholl 

This  case  very  much  depends  on  the  construc- 
tion of  the  papers. — ^The  deceased  was  a  German, 
who  had  resided  fourteen  years  in  England.     In 
1788,  he  wrote  two  of  the  papers  propounded, 
and  then  went  abroad  in  search  of  health ; — he 
writes  to  a  house  at  Liverpool,  in  case  of  his  death, 
to  send  his  money  to  Germany  ; — he  had  money  in 
their  hands ; — ^he  was  not  only  a  foreigner,  but  he 
was  ignorant  of  our  laws;— his  expressions,  there- 
fore, are  not  to  be  construed  too  strictly; — the 
Court  is  to  look  as  much  as  possible  to  the  inten- 
tion ; — the  first  letter  is  dated  from  Liverpool,  in 
1788.    It  is  addressed  to  Messrs.  Hey  wood.   Son, 
and  Co,  his  agents,  there  ;^'— and  requests  them,  in 
case  of  his  dying  on  his  travels,  to  remit  the  mo- 
nev  he  has  in  their  Bank  to  Messrs.  C  F.  Hansen^ 
L  C.  Bangi,  and  G.  G.  Strauss,  at  Zinna,  near 
Berlin. 
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in  another  part^  after  stating  the  amount  of  the  ista 
tnoney^  he  proceeds  : — "  Of  all  this  I  give  the  ne-  r«r2! 
cessary  information  to  the  abovementioned  three 
friends  in  Zinna. — In  case  1  should  die^  I  humbly 
request  to  acquaint  the  three  gentlemen  with  my  Schmiot, 
said  letter  in  the  German  language^  as  they  do  not 
understand  English/' 

A  few  days  afterwards  he  comes  to  London, 
waA  arranges  what  he  clearly  intends  to  be  a  dis- 
position of  his  property  ;^his  object  is  to  get  his 
money  sent  out  of  England.  *'  All  my  money, 
things,  and  whatever  I  may  possess,  I  leave  to  you 
and  my  brother's  children,  in  equal  shares,  in 
case  1  die ;"  and  in  which  part  he  says,  ''  I  left 
sealed  letters  to  the  care  of  Messrs.  Heywood 
and  Biackburne,  which  they  are  not  to  open  till 
lam  dead." 

These  two  papers  together  are  admitted  to  be 
testamentary  papers,  which  would  have  operated 
had  his  death  taken  place  during  his  absence  from 
England ; — he  was  fourteen  years  absent. 

Courts,  however^  are  caution^  how  they  con- 
strue conditions  of  this  sort.  I  have  looked  whe- 
ther it  is  an  absolute  condition^  or  dependent  on 
any  particular  motive  operating  at  the  time.  It  does 
not  say  it  is  to  take  place  only  in  the  event  of  his 
dying: — if  on  the  return  of  the  deceased  in  1803, 
by  subsequent  acts  he  has  recognized  these  papers, 
I  should  not  hold  his  return  to  be  such  a  defeas- 
aace  as  to  invalidate  the  will. — If  he  had  returned, 
and  taken  no  notice  of  the  paper,  his  silence  would 
faave  put  a  construction  on  it ; — if,  on  the  other 
band,  his  conduct  shews  that  he  was  mindful  of 
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it^  the  Court  is  bound  to  carry  bis  inteolkip^  iuto^ 
effect. 

The  case  turns  on  the  constmctioa  of  No.  3. :  it 
is  dated  in  Aprils  1816 ; — it  is  addressed  not  to 
<mt  of  the  three  persons  to  whom  the  money  was 
to  lye  remitted,  Cmr  events  had  changed  ^-two  of 
them  were  dead  ;— the  third  had  become  advanced 
in  fife ;— be  writes  to  his  great  nephew,  directing 
and  informing  him,  and  there  are  passages  wtnob 
shew  that  he  considered  the  papers  4s  ooareyiog 
directions  respecting  bis  property,  especially  No. 
1.  and  No.  2.  mixed  up  with  No.  1.  The  parties 
who  were  to  inherit  were  not  dead.  *'  How  would 
you  and  Bangi  have  acted  respecting  my  property 
in  England,  and  at  Luckenwaldi,  if  I  had  died,  or 
should  now  be  soon  dying  ?  Do  not  think  sligbdr 
of  this  case  ;  and  do  not  depend  upon  the  honesty 
bf  the  English,  in  particular  upon  that  of  the  mer- 
chants, bankers,  brokers,  &c.;  and  in  case  yom 
should  laU  in  the  hands  of  the  English  lawyers,  yo« 
must  expect  to  receive  noAing.'' 

It  i's  mid  this  sliews  the  loose  way  in  which  he 
expresses  himself; — and  so  it  does:— but  these  are 
tire  parts  which  more  expressly  recognize  them. 
.  '^  In  England  all  property  left  without  a  will, 
^signed  %iy  three  witnesses,  bdongs  to  the  king ; — > 
•I  have  not  made  a  wifl,  for  (his  even  is  expensive. 
Mr.  fi.  has  in  his  possession  a  sealed  ietter  dated  in 
the  year  1788,  when  I  left  Liverpool,  and  in  whtdi 
I  wrote  hkn  that  my  brother  and  Bangi  shall  baie 
my  money  in  case  I  ehould  die.'' 

This  is  ft  direct  recognition  of  the  existence  of 
a  letter  which  was  not  to  be  opened  tlH  after  his 
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death ; — he  goes  on  recojfniziDg  this  direction  ;-^ 
he  keeps  the  disposition  alive. ''  I  hate  not  commu- 
nicated to  him  yet  the  death  of  yomr  father/' 

I  think  the  deceased  did  not  consider  his  re- 
tnm  to  diis  conntry  as  a  retocation.— These  cir- 
cnmstances  shew  that  he  regarded  these  letters  as 
important^ — ^which  were  to  direct  the  disposition 
of  hb  property ; — and,  therefore,  I  think  the  CSourt 
m  wananted  in  admittii^  (his  allegation  to  proof. 
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t!^^  Judgment. 

!!!!!!^^  Sir  John  Nicholl. 

The  Court  at  all  times  admits  exceptive  Rile* 
gations  with  caution^  and  they  are  seldom  intro- 
duced with  effect. — This  case  is  not  a  fa? onrable 
one  for  an  exceptive  plea. 

The  question  at  issue  is^  whether  an  inter- 
fineation  was  or  was  not  inserted  by  the  deceased 
himself; — ^the  part  interlined  conveys^  to  the  be- 
nefit of  Mary  Cromwell,  from  20,000  to  30,00M. 
— An  immense  mass  of  evidence  has  been  pro* 
duced ; — the  witnesses  excepted  against  are  not  ex- 
amined to  the  interlineation  which  is  the  main  point 
in  the  cause ;— but  merely  to  a  general  conversa- 
tion from  which  some  inference  may  possibly  be 
drawn  ;— but  which  bears  but  distantly  on  the  main 
fact. — Where  the  main  fact  depends  on  the  evi- 
dence of  some  particular  witness,  and  it  is  neces- 
sary to  weigh  the  credit  of  that  witness  nicely,  the 
Court  is  less  averse  to  admitting  an  exceptive  al- 
legation. 

If  the  Court  could  not  get  at  a  satisfactory  con- 
clusion, but  by  nicely  examining  the  credit  due  to 
these  witnesses,  there  would  be  little  hope  of  any 
satifactory  conclusion. — Added  to  this,  they  have 
already  undergone  a  pretty  long  examination  ;  — 
and  I  shall  be  very  well  able  to  estimate  the  degree 
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of  credit  to  which  they  are  entitled.— What  is  the      isio. 
sort  of  exception  ?    They  are  asked  whether  they      Tmm. 
made  certain   declarations^  and   they  say  ''No." 
This  is  all  that  is  alleged  to  affect  their  credit ; — 
and  it  really  would  go  a  very  short  way ; — if  the  CwLouyfWLu 
iNritness  herself  should  not  recollect  her  declarationp, 
it  would  but  slightly  affect  her  credit;— but  still  less 
80  would  it  affect  that  of  one  who  speaks  to  so  remote 
a  fiict ; — ^it  is  hardly  justice  to  the  party  to  allow  such 
an  expense  to  be  undertaken; — and  this  observation 
applies  more  forcibly  to  the  second  witness  ; — so 
alight  a  circumstance  will  not  justify  me  in  admit- 
ting this  libel.— What  I  propose  to  do  is^  to  let  the 
cause  go  on  ; — and  if  I  find  this  testimony  mate- 
rial to  the  issue^  I  will  then  consider  whether  I  will 
not  rescind  the  conclusion  of  the  cause  to  allow  the 
If  itnesses  to  be  examined  on  this  exceptive  plea  ; — 
and  I  wish  the  counsel  to  argue  upon  it^  de  bene  esse, 
if  they  think  they  can  derive  any  benefit  from  it. 


^Mm  DnBamHBD  n  m 


HOary 
Feb.  23. 


GiuiAT  V.  GituAT  and  Hatfield. 
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a  win  ap-  From  the  decisions  which  have  taken  place  it  is 

tementej      qoite  clear  that  it  is  not  necessary  that  a  will  ap« 
s^^^*^**^     pointing  testamentary  guardians  should  be  proved 
in  this  Court. 
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pAVMku  V.  Templar. 


Am  Appeal  from  the  Peculiar  Jmisdiction  of  the      1820. 
Dean  and  Chapter  of  Exeter.  J"*^ 

J%  8. 


Articles  were  exhibited  in  the  Court  of  the  An  appeal 
Dean  and  Chaplef  of  Exeter^  by  Benjamin  Par-  Deaa  and 
faam^  of  Ashbnrtoo^  in  the  county  of  De von^  against  EzeteTcita 
the  Reverend  John  Templar,  Curate  of  the  parish,  ^JJS'* 
for  alteriair  a  pew  in  the  nave  of  the  church.   The  '^^  n^^^  ^ 

CottsisUNry 

Coart  decided  that  John  Templar  had,  improperly  Court  of 
and  without  due  authority,  divided  the  seat  in  ques- 
tioD ;— enjoined  him  to  restore  it  to  its  former  situ- 
ation,  and  to  certify  the  same  within  two  months  ;-^ 
but  it  declared  that  the  seat,  when  so  restored,  would 
not  be  the  exclusive  property,  or  belong  solely  to 
the  fitiniily  of  the  Dolbeares  under  whom  the  plain- 
tiff daimed  either  by  possession  from  time  imrae« 
morial  or  otfaerwise  ;«~but  that  the  same  might  be 
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allotted  to  the  plaintiff,  and  his  family  ;— and  also, 
part  thereof  assigned  to  any  other  family  or 
persons." 

Each  party  litigant  thought  themselves  aggrieved 
by  this  sentence.  Templar  appealed  to  the  Con- 
sistory Cqjart  of  Exeter,  whereas  Parham  brought 
his  appeal  into  the  Court  of  Arches ;  there  the 
adverse  party  appeared  under  protest,  and  con- 
tested the  jurisdiction  ;  and  the  following  act  on 
petition  was  entered  into  by  both  parties. 

^'  Christian  exhibited  as  proctol*,  and  made  him- 
self a  party  for  the  Reverend  John  Templar,  the 
party  cited ; — but,  nevertheless,  under  protestation 
to  the  jurisdiction  of  the  Arches  Court  of  Canter- 
bury, in  this  behalf,  and  with  all  due  deference  al- 
leged that  this  is  a  business  of  appeal  and  com- 
plaint of  nullity,  as  asserted,  promoted^  and 
brought,  by  Benjamin  Parham,  of  the  parish  of 
Ashburton,  in  the  county  of  Devon,  within  the  pe- 
culiar jurisdiction  of  the  Dean  and  Chapter  of 
the  Cathedral  Church  of  Saint  Peter,  in  Exeter, 
and  within  the  diocese  of  Exeter,  as  the  party  ap- 
pellant and  complainant  against  his  said  party  the 
Reverend  John  Templar,  Clerk,  the  Curate  or 
Officiating  Minister  of  the  aforesaid  parish  of  Ash- 
burton, as  the  party  appellant,  which  was  originally 
a  certain  cause  of  the  office  of  the  judge,  and  lately 
depending  in  the  Peculiar  Court  of  the  Venerable 
the  Dean  and  Chapter  of  the  Cathedral  Church  of 
Saint  Peter,  in  Exeter,  at  the  promotion  of  the 
said  Benjamin  Parham  against  the  said  Reverend 
John  Templar,  clerks  touchingand  concerning  his 
soul's  healthy  and  the  lawfjul  correction  and  reforma- 
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tion  of  his  manners .  and  excesses^  and  more  par- 
ticularly for  his  having  (as  it  was  alleged)  altered 
a  certain  seat  or  pew  in  the  nav«  or  body  of  the 
church  of  Ashburton  aforesaid,  of  and  belonging 
to  the  said  Benjamin   Parham,  whereby  he  had 
caused  to  be  reduced  and  taken  away  from  the 
length  thereof  two  feet  ten  inches  or  thereabouts, 
and  from  the  width  four  feet  one  inch  and  a 
half  or  thereabouts,    without  the  licence  or  fa- 
culty of  the  ordinary  or  other  lawful  authority 
whatever,  from    a    certain    interlocutory  decree, 
whereby   the   Worshipful  and   Reverend  James 
Garrington,  Clerk,  Bachelor  of  Laws,  Official  or 
Surrogate  of  the  Venerable  tlie  Dean  and  Chapter 
of  the  said  Cathedral  Church,  did,  on  the  19th  day 
of  March  last  past,  amongst  other  things  pronounce 
Ibat  the  said  John  Templer  had,  improperly  and 
without  due  authority,  divided  the  seat  in  ques- 
tion; and  that  he,  therefore,  be  enjoined  to  re- 
store it  to  its  former  situation,  and  to  certify  the 
same  within  the  space  of  two  months  from  the 
date  of  such  decree.    But  further  declare  that  the 
pew  in  question  in  the  said  cause  was  not  the  ex- 
clusive property,  or  belonging  solely  to  the  family 
^  the  Dolbears,  under  whom  the  plaintiff  claimed 
^itlier  by  possession  from  time  immemorial  or  other- 
^^^ ;  but  that  the  same  may  be  allotted  to  the 
'^'^intiff  and  his  family,  and  also  a  part  thereof 
'gned  to  any  other  family  or  persons  for  the  bet- 
%.ccommodation  of  the  parishioners,  at  the  dis- 
-ion  of  the  churchwardens  ;  and  did  moreover 
^^*^r  and  decree  that  each  party  should  pay  and 
"^OL.  in.  q 
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I8f0.      dhcharge  hit  ewn  costs.    Now  the  «ud  ChruiGn 
jVrm.      alleged^  «nd  humbly  submitted^  that  from  the  said 


Pabham 

V. 


interiooitoi^  decree  or  judgment  it  is  on  behalf  of 
the  said  Benjamin  Parham  unduly  appealed  to 
Tehplee.  this  Courts  inasmuch  as  the  right  of  appeal  ia 
the  first  instance  from  the  jurisdiction  of  the  aaid 
Court  of  the  Dean  and  Chapter  of  the  Cathedral 
Church  in  ^int  Peter's,  in  Exeter^  as  well  in  all 
-causes  ad  instantiam  partis  as  ex  t{ffU^  notori- 
ously belongs  to  the  Lord  Bishop  of  the  Diocese 
of  Exeter^  or  his  Chancellor  or  officer  for  the  time 
beings  and  does  not  lay  directly  to  the  Arches  Cout 
of  CSanterbury,  and  to  the  Right  HonoaiaUe  the 
Official  Principal  thereof^  and  has  so  belonged  to 
the  said  diocesan  court  by  ancient  and  immemorHd 
usage ;  and  farther  alleged  that  in  and  by  a  cw- 
tain  instrument  in  writings  purporting  to  contfua 
a  oomposition  or  agreement  made  and  entered  ittto 
on  or  about  the  first  day  of  May,  in  the  year  of 
our  Lord  1616^  and  registered  in  the  books  of  tke 
mid  Dean  and  Chapter^  between  the  Right  Re- 
verend William,  by  God's  Providence,  Lord  Bi- 
shop of  Exeter;  Bamaby  Gooche^  Doctor  of  Lawi, 
Chancellor  to  the  said  Lord  Bishop ;  The  Dean 
and  Chapter  of  the  said  Cathedral  Church  of 
Saint  Peter's^  in  Exeter ;  •  Matthew  Sutdiffis,  Dean 
of  the  said  Cathedral  Church ;  Thomas  Bamtt, 
Archdeacon  of  Exeter;  William  HutchinaoD^ 
Archdeacon  of  Cornwall ;  William  Parker,  Arch- 
deacon of  Totton;  William  Hellyer,  Archdeacoa 
of  Bamm ;  and  the  Custos  and  Collie  of  Vicaia 
Choral  of  the  said  Cathedral  Church  ;  it  is  recited 
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4}iat  whereas  there  had  been  theretofore  and  then 
mBB  divers  questions  moved  between  the  said  par- 
ties touching  the  execution  of  the  ecclesiastical  ju- 
risdiction within   the  said  diocese  of  Exeter  for 
clearing  of  which  said  questions  and  for  the  set- 
tling and  establishing  of   a  peace  and  certainty 
therein  for  ever  thereafter  between  the  said  par- 
ties and  their  successors^  it  was  thereby  concluded, 
agreed,  manifested,  and  declared,  by  and  between 
the  said  parties^  for  them  and  their  successors, 
upon  search,  view,  and  due  examination,  of  divers 
instruments,  evidences,  and  records,  remaining  in 
the  several  registries  and  custodies  of  the  said  par- 
ties, that  the  execution  of  the  said  ecclesiastical 
jnrisdiotion  of  the  said  parties  shall  be  bounded, 
limited,  and  for  ever  thereafter   used  and  exer- 
cised by  the  said  parties  and  their  successors,  and 
bis,  their  and  every  of  their  officer  and  officers 
within  their  several  jurisdictions  respectively,  in 
maiifier  and  form  as  is  therein  expressed  and  de- 
clared. And  the  said  Christian  further  alleged  that 
ift  was  and  is  amongst  other  things  therein  express- 
^^,  declared,  and  provided  in  the  words^  or  to  the 
^efieet  following :  '^  That  the  said  bishop  likewise, 
^^  or  his  chancellor,  shall  hear  and  determine  all 
^^  causes  as  well  ad  instantiam  partis  as  ex  officio 
^^  iHroaght  unto  him  or  them  by  way  of  appeal, 
^^  <^mplaint^  negligence,  recusation,   or  provoca- 
^^  ^ion  from  the  said  Archdeacons,  Dean  and  Chap-i 
C^,  Dean  and  Custos^  and  College,  or  any  of 
Ui^ro/'     And  the  said  Christian  brought  into  and 
"^^  in  the  registry  an  official  copy  of  the  said  com- 
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position  or  agreement  which  he  alleged  to  have 
been  duly  examined  with  the  register  book  of  the 
said  Dean  and  Chapter^  and  to  agree  therewith, 
and  to  be  signed  by  Ralph  Barnes,  Chapter  Qerk 
and  Notary  Public,  as  a  true  copy  thereof.  And  the 
said  Christian  kistly  prayed  that  by  reason  of  the 
premises  the  Right  Honourable  the  Judge  would 
pronounce  in  favour  of  the  protestation  by  him 
made  and  interposed  in  this  behalf  to  relax  the  in- 
hibition heretofore  issued  at  the  prayer  of  the 
proctor  of  the  said  Benjamin  Parham^  and  to 
•dismiss  the  Reverend  John  Templer,  his  said 
party,  from  the  said  pretended  cause  or  businesB 
of  appeal  with  costs.  In  the  presence  of  Bush 
who  exhibited  as  proctor  for  the  said  Benjamin 
Parham  dissenting  and  denying  the  allegation  of 
Christian  in  great  part  to  be  true,  and  alleging^ 
that  the  right  of  appeal  from  any  decree  or  sen- 
tence of  any  Dean  and  Chapter  exercising  peculiar 
jurisdiction^  or  their  Commissaries  or  Officials 
within  the  province  of  Canterbury^  does  by  law 
and  ancient  and  immemorial  custom  lay  in  the  first 
instance  to  this  Court  and  to  the  Official  Principal 
thereof^  and  not  to  any  intermediate  or  inferior 
judge  ;  that  the  Dean  and  Chapter  of  the  Cathe- 
dral Church  of  Saint  Peter^  in  Exeter,  and  their 
predecessors,  have  for  time  immemorial  exercised 
and  do  still  exercise  ecclesiastical  jurisdiction  within 
and  over  the ^ whole  parish  of  Ashburton  aforesaid^ 
and  divers  other  parishes  in  the  counties  of  Com- 
vmW  and  Devon;  that  the  same  is  a  peculiar  juris- 
diction, and  is  exempt  from  the  Xiord  Bishop  of  the 
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Diocese  of  Exeter  and  his  Vicar  General  and 
Official  Principal;  that  the  said  parish  of  Ash- 
burton  and  the  other  parishes  within  the  said  pe- 
culiar jurisdiction  have^  for  time  immemorial^  been 
exempt  from  the  visitation  of  the  Bishop  of  the  Di- 
ocese of  Exeter^  and  are  not  visited  by  bim  nor 
by  any  person  exercising  ecclesiastical  authority 
under  him.  And  he  further  alleged  that  it  does 
not  appear  that  the  pretended  composition  or 
agreement  mentioned  and  referred  to  by  Chris- 
tian was  ever  executed  by  the  persons  who  are 
therein  mentioned  and  described  as  parties  there- 
to; and  the  said  Bush  humbly  submitted  to 
the  law  and  judgment  of  the  Court  that  if  the 
same  ever  was  duly  execuied  by  the  said  parties^ 
jet  that  it  is  invalid^  so  far  at  least  as  in  any  way 
relates  to  the  right  of  appeal  from  the  peculiar 
jurisdiction  of  the  said  Dean  and  Chapter  of  the 
Cathedral  Church  of  Saint  Peter  in  Exeter,  to  this 
Cburt ;  and  that  the  right  of  such  appeal  could  not 
be  altered  or  in  any  manner  affected  thereby. 
Wherefore  the  said  Bush  prayed  the  Right  Ho- 
nourable the  Judge  of  this  Court  to  overrule  the 
protest  of  the  said  Christian  ;  and  to  assign  him  to 
appear  absolutely  for  the  said  John  Tempter,  and 
to  condemn  the  said  Christian's  party  in  costs. 

Christian  dissenting  and  alleging  that  whatever 
may  be  the  law  or  practice  as  to  the  right  of  ap- 
peal from  any  decree  or  sentence  of  any  Dean  and 
Chapter  exercising  peculiar  and  exempt  jurisdic- 
tion by  their  commissaries  or  officials  within  the 
province  of  Canterbury^  appertaining  in  the  first 
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isao.      ioitance  to  this  Court  and  to  the  Official  Principal 

Mmiar 

Ttnm.  thereof^  and  not  to  any  intermediate  or  itifericAr 
jndge^  such  usage  would  not^  as  he  humbly  inh^ 
mitted^  be  founded  in  any  case  in  which  thi  juris* 
diction  of  the  Court  appealed  fromr  was  not  both  pe^ 
euliar  and  exempt ;  and  he  further  alleged  that  tbe 
jurisdiction  of  the  said  Dean  and  Chapter  of  the 
Cathedral  Church  of  Saint  Peter^  in  Exeter^  is  ez-» 
empted  only  from  that  of  the  Lord  Bishop  of  the 
Diocese  as  ordinary^  and  his  Vicar  General  and 
Official  Principal^  in  those  instances  which  are 
mentioned  and  declared  in  the  aforesaid  composi-* 
tfon  or  agreement^  and  no  other  which  was  not  scr 
entered  into  as  before  alleged  without  diligent 
search^  tiew^  and  due  examination  of  the  instm* 
ments^  eridences^  lind  records^  remaining  in  the 
several  registries  or  custodies  of  the  parties  therete 
respecti?ely^  nor  the  entry  of  the  said  compositicNi 
or  agreement  made  in  the  register  hock  of  the 
said  Dean  and  Chapter  of  Exeter  without  tbe  ori^- 
ginal  having  been  duly  executed  by  the  several 
persons  who  are  therein  described  as  parties  thereto^. 
And  he  further  alleged  that  the  jurisdiction  of  tbe  bi- 
shop of  the  said  diocese  or  ordinary  has  ne?er  been 
parted  with  except  in  the  particulars  set  forth  in  the 
said  agreement :  but  has  been  constantly  and  im^ 
memorially  exercised  by  the  said  Bishop  or  his 
Vicar  General  and  Official  Principal  to  whom  the 
same  by  law  and  practice  (as  he  further  submitted) 
does  in  the  first  instance  exclusively  appertain  in 
all  cases  of  appeal  from  the  decrees  and  sentences 
of  the  Peculiar  Court  of  the  said^Deati  and  ChafH 


Paruam 


ARCHES  COURT  OF  CANTERBURr;  231 

^r^  a»  ako  solely  and  without  any  concurrence  in  ^^* 
^l  mattert  of  ecclesiastical  cognizance  not  for-  Term. 
xnerly  declared  to  belong  to  the  said  peculiar  ju* 
^risdiction  in  and  by  the  agreement  or  compo* 
''Ation  before  referred  to.  Wherefore  he  prayed  Tkmplbh. 
'ftfae  inhibition  of  Bush  to  be  rejected^  and  as 
Isefore. 

Swabey  for  Mr.  Tempter. 

It  is  not  true  universally^  as  stated^  that  the  ap>> 
peals  from  all  Deans  and  Chapters  within  the  Pro- 
Tin  ce  of  Canterbury  are  to  the  Court  of  Arches; 
n  the  Royal  Peculiars  they  go  to  the  Court  of 
I^legates.  By  the  Civil  Law  appeals  ga  to  the 
iiext  Superior  Court.  The  (a)  Statute  of  Appeals 
fi'Vcs  the  course  of  appeals  ; — if  there  is  any  dif- 
fc<*cnce  in  the  Canon  Law^  this  statute  controuls  it. 

JPcr  Curiam. 

Is  the  Dean  and  Chapter  mentioned  there  ? 

Oertainly  not: — but  the   Archdeacon  is.    No 

^8«ige  is  alleged  in  this  Peculiar  ; — and  the  statute 

*tt     not  intended  to  vary  the  course  of  the  Canon 

l^Bk^j  further  than   is  expressed  by   the  Council 

of  Clarendon    1 104.  temp.  Hen :  3.     The  appeal 

i^  from  the  Archdeacon  to  the  bishop^  et  aliis  in* 

f^rioribus  pnelatis.     X.   1.  4.  3.     Gibson  1036. 

I  *^e  the  jurisdiction  of  the  Dean  and  Chapter  ta 

be  derived  from  the  bishop ; — then,  if  there  is  no 

^^^'^osition  or  custom,  the  right  of  the  bishop  re- 

"^^^m.    Stillingfleet  (6)  is  to  the  same  effect 

fO     t4H.VULc.  12. 

^^>     EccUsiastical  Cases,  Mt. 
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1^990.  Bat  the  (c)  compositioa  of  1616  InYCs  bo  deobC. 

It  is  staled  to  hare  been  made  on  a  search  into 
all  tbe  eridence  in  the  cvstody  of  aD  the  parties  U> 
determine  for  the  fatare  the  jarisdiction  between 

(c)  The  foUoviog  u  a  oopf  of  tW  Coaponlioa : — 

To  an  Cbrifttian  people  to  vboB  this  prtteni  writing  ikall 


PaaHAM 
Ti 


William,  bj  God's  proridencc.  Lord  Bbhop  of  Essler; 
Bamabj  Gooche,  I>octor  of  Lav,  CbaBceUor  to  the  nid  Lord 
Bishop ;  The  Dean  and  Chapter  of  the  Csthedfal  Chnrch  of 
Saint  Fetter,  in  Exeter  aforenid ;  Matthew  Sntdiffs,  Dean  of 
the  said  Oohedral  Chnrch ;  Thomas  Barrett,  Arddencon  of 
Exeter;  William  Hatchinson,  Archdeacon  of  Cornwall;  WI1« 
liam  Parker,  Archdeacon  of  Totton ;   William  Helljer,  Arch- 
deacon of  Bamm;   and  The  Cnstos  and  College  of  Vicnis 
Choral  of  the  said  Ctthedral  Chnrch,  send  greeting,  in  oar 
Lord  God  ererlasting:  Whereas  there  have  been  hnetofore^ 
and  now  are,  di? ers  questions  mored  between  the  said  pardea 
tonchiog  the  execution  of  ecclesiastical  jurisdiction  wiftUa  the 
diocese  of  Exeter  aforesaid,  for  clearing  of  which  said' goes- 
tions,  and  for  the  settling  and  establishing  of  a  pease  sad  cer- 
taint  J  therein  for  ever  hereafter  between  the  said  paitiee  and 
their  successors*    Now  know  ye  that  it  is  concloded,  agreed^ 
manifested,  and  declared,  bj  and  between  the  said  psrtiei  for 
them  and  their  successors,  (apon  search,  Tiew,  and  dne  exami- 
nation, of  dirers  instruments,  eridences,  and  record,  remain- 
ing in  the  sereral  registries  or  custodies  of  the  said  parties)  tiiat 
the  execution  of  the  said  ecclesiastical  jurisdiction  of  the  said 
parties  to  these  presents  shall  be  bounded,  Innlted,  and  for  Sfer 
hereafter  used  and  exercised  by  the  said  parties  and  their  socoes- 
sors,  and  his,  their,  and  every  of  their  officer  and  officers  within 
their  sereral  jurisdictions  respectively  in  manner  and  form  follow- 
ing : — First,  that  the  said  Dean  and  Chapter,  their  successors  and 
officers,  shall  for  ever  hereafter  solely  and  without  any  eoncarw 
reoce  prove  (in  common  form)  all  testaments  (except  the  testa- 
ments of  knights,  beneficed  men,  and  such  as  are  dSs  robi  EpUm 
eipO  and  grant  letters  of  administratien  of  the  goodi  aC  all 
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the  Bishop  and  bis  Chancellor  on  the  first  part ; — 
the  Dean  and  Chapter  of  Exeter  and  the  Dean  on 
the  second;— the  Archdeacons  on  the  third ; — and 
the  Custos  and  Vicars  Choral  on  the  fourth.    The 

parties  deceased  (except  knights,  beneficed  men,  and  sach  as 
are  de  robA  Epitcopi)  within  all  their  se? eral  peculiars  within 
the  said  diocese  (viz.)  Colyton,  Shnte,  Mnncton,  Braunscombe, 
Sidbnrj,  Salcombe,  Culmestock,  Topsham,  Heavetree,  Clistho* 
Djton,  Stoake  Cannon,  Littleham,  Ide,  Dawlish,  East  Teign- 
month,  St  Mary  Church,  Kingskerswell,  Coffinswell,  Starerton, 
▲shbnrton,  Bickington,  Bnckland,  Norton,  and  Colebrooke, 
witliin  the  conntj  of  De? on ;  and  St.  Winnowe,  St.  Nectan, 
Bradock,  Boconnock,  Reran  in  Zablo%  and  St.  Agnes,  within 
the  county  of  Cornwall ;  and  also  solely  and  without  any  con- 
oirrence  bear  and  determine  within  their  said  sereral  peculiars 
all  causes  as  well  ad  hutaniiam  partis  as  ex  officio* 

Secondly,  that  the  said  Matthew  Sntcliffe,  Dean  of  the  said 
CSatbedral  Church,  and  his  saccessors,  and  his  and  their  officer 
and  officers,  shaU  for  eier  hereafter,  solely  and  without  any 
eoncnrrence,  prore  in  common  form  all  testaments  (except  be- 
fore excepted)  within  the  parish  of  Braunton,  in  the  said  county 
of  Deron,  and  the  Close  of  the  said  Cathedral  Church  of  Saint 
Vtter,  in  Exeter;  and  also,  solely  and  without  any  concur- 
feace,  hear  and  determine  within  the  said  parish  of  Braunton 
and  Close  aforesaid  all  causes  as  well  ad  imtaniiam  partis  as 
c«  offido.    Thirdly,  that  the  said  Custos  and  College  of  Vicars 
Choral  and  their  successors,  and  their  officer  and  officers,  shall 
A>r  e? er  hereafter  solely  and  without  any  concurrence  proTO  (in 
oottmon  form)  all  testaments  (except  before  excepted)  and  grant 
^ten  of  administration  of  the  goods  of  all  parties  deceased, 
(ttcept  before  excepted)  within  the  parish  of  Woodbury,  within 
tte    nid  county  of  DeTon  ;  and  also,  solely  and  without  any 
coocarrence,  hear  and  determine  within  the  said  parish  of  Wood- 
^ry  all  causes  as  well  ad  instafUiam  partis  as  ex  officio* 
foarthly,  that  the  said  Thomas  Barrett  and  his  successors, 
witliiii  the  said  archdeaconry  of  Exon,  and  kb  and  their  of« 
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^J^  Deftfi  and  Chapter  witboat  concurrence  grant  pro^ 

Term^  bfttes^  administratiens,  except  of  the  rights^  Ac- 

^^^^^^^  and  within  their  Pecnliar  Hear  and  determine  with- 

o^  out  concnrrenee  all  causes  ad  inatantiam^  paHi§^- 


Acer  ftnd  officer!  (ioivo  imnper  jure  DeeamPf.    And  tfie  nid 
William  HiiCcbinsoD,  and  bit  ftocceiMrt,  within  ths  said  ardi— 
dMMary  of  Cornwall,  and  his  and  their  officer  and  offiotit; 
and  tlM  said  Willkiai  Buriter,  and  his  snccesson,  within  the  lakh 
arcfadeaoonry  of  Tolton,  and  his  and  their  officer  and  offiovs  ^ 
and  the  said  Wfiliani  Hellyei^  and  his  successors)  within  the  saldr 
arohdeaconry  of  Bamniy  and  his  and  their  officer  and  ofioen  ;. 
shall  for  erer  hereafter,  solely  and  without  any  cooeorrose%- 
within  their  said  several  archdeaconries  respectiToly,  profn  i}tt 
eommon  foftt>  all  testaments  (except  the  testaments  of  lui^hts^ 
ieneleed  men,  and  such  as  are  di9  robt^  Epiioopi)  and  gmat 
letters  of  administration  of  the  goods  of  all  parties  deoeasod 
(except  of  knights,  beneficed  men,  and  snch  as  are  db  reft^ 
E^i$eopi^)  and  have  and  shall  have  concurrent  power  with  tte 
bishop  to  hear  and  determine  all  oaoses  as  well  ad  imfumllmm 
pmii$  as  «»  ojkh^  within  their  said  se? era!  archdeaconries,  re« 
speetiTely •    Fifthly,  that  the  said  Lord  Bishop,  and  his  saceeie* 
•rs,  and  his  and  their  Chancellor  for  the  time  being,  er  any  ef 
them,  shall  and  may  for  ever  hereafter,  solely  and  without  any 
concurrence,  at  his  or  their  will  and  pleasure  within  all  the  pe» 
cnltars  of  the  said  bishop,  viz.  Crediton,  Sandford,  Kennei* 
leigh,  Morchard  Epi.,  Nymett  EpL,  Tawton  Epi.,  Sambrl^e^ 
Landkey,  Chudleigfa,  Teington  Epi.,  West  Teignmouth,  VtAt^ 
ton,  Marledon,  Stoak  Gabriel,  within  the  county  of  Deren.^. 
And  Lezant,  Lanhitton,  South  Petherwin,  Trerenne,  Lara^^ 
St.  En,  St.  Germains,   E^loshaile,  Breock,   St.  Errin,  IWU 
Stow  in  dune,  Merdio,  St.  Issie,  St.  Eorall,  Petrock  perfn^ 
St.  Gerance,  Anthony  in  Roseland,  Gluvias,  Bodock,  Miler^ 
Mabe  atta$  Larape,  within  the  county  of  Cornwall  aforctaid» 
use  and  exercise  all  manner  of  jurisdiction  whatsoeTor ;  aad 
witfahi  the  lesidne  of  the  said  diocese  the  bishop  or  his  claaii» 
cellor,  solely  und  without  concurrence,  shall  bars  power  la 
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So  the  Dean  was  likewise :  so  the  Archdeacons  as  ^^^^ 
to  probate  of  wills^  &c.  and  bear  and  determine  Tetnu 
with  concnrrence*  The  Bishop  and  Chancellor 
solely  and  without  concurrence  exercise  all  juris* 


diipeDie  fai  all  causes  to  grant  all  nanner  of  licences,  ssqoestra- 

tions,  and  relaxations,  and  generally  to  do  whatsoerer  is  not 

Isnnerly  declared  to  belong  to  the  said  Archdeacons,  Dean 

and  Chapter,  Dean  and  Cnstos  and  College,  or  to  some  of 

them  as  iaforesaid.    The  said  bishop  likewise  or  his  chancellor 

iim  hear  and  determine  all  causes  as  well  ad  imianiiam  patHlt 

^  d»  ojfido^  bronght  vnto  him  or  them  by  way  of  appeal,  com- 

fiabt|  negligence,  recusation,  or  prorocation,  from  the  8ai4 

-Ardideacoiis,  Dean  and  Chapter,  Dean  and  Custos  or  College^ 

or  any  of  them.    Lastly,  that  the  said  bishop,  his  or  their  dian« 

Mllor  or  officers  for  the  time  being,  shall  and  may  for  orer  here* 

r,  once  in  every  three  years  complete,  Tiftit  all  the  said  dio- 

(etcept  the  peculiars  of  the  said  Dean  and  Chapter,  Dean 

^aaui  Cnstos  and  College  of  Vicars'  and  their  successors)  and 

dumsing  the  time  of  such  Tisitation  (which  shall  not  be  held  at 

ftsa^r  time  In  Easter  week  or  in  the  week  next  before  Easter> 

tla^  said  bishop,  his  successors,  his  or  their  chancellor  or  other 

Lcers  for  the  time  being,  shall  or  may  prohibit  the  said  sereral 

ihdeafeons  and  their  successors  from  dioing  and  attempting  any 

^^i^  in  prejudice  of  such  Tisitation,  during  the  time  of  such 

'^■^ilien  which  shall  be  for  the  time  of  two  months  and  no 

lon^f  ;  the  said  two  months  to  be  accounted  from  the  time  of 

^^EocQtlon  of  such  inhibition  upon  the  said  sereral  archdeacons 

'•^•J'ectiTely ;  and  during  the  said  two  months  the  jurisdictions  of 

^^  Said  archdeacons  shall  wholly  cease,  and  the  same  be  ezer- 

^"^^4  by  the  said  bishop  or  his  chancellor  In  all  things  saving  In 

f**^^  causes  whereof  they  the  said  archdeacons  were  possessed 

the  execution  of  the  said  inhibition  ;  and  that  after  the 

of  the  said  two  months  the  said  archdeacons  ond  their  sue- 

»vs  shall  and  may  resume  and  exercise  their  se?eral  juris* 

ions  respectif^y  without  any  relaxation  or  other  leave  what- 

^u    In  witness  whereof  the  sahl  parties  bare  hereunto 
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dictions  within  the  peculiars^  and  throughout  the 
diocese,  and  grant  all  faculties. 

Per  Curiamy 

Does  the  Bishop  Tisit  within  the  jurisdiction  of 
the  Dean  and  Chapter  > 

Swahejfy 

No^  the  Bishop  does  not  visit  there. 

Per  Curiam, 

Do  the  Bishop  of  London's  licences  prevaif 
within  the  jurisdiction  of  the  Dean  and  Chapter 
of  St.  Paul's  ?  I  am  desirous  to  learn  as  much  as 
I  can  of  the  general  usage  which  is  asserted  ia 
the  act  and  not  denied. 

Swabey. 

I  apprehend  they  do  not: — but  the  right  of 
trying  causes  by  appeal  is  inherent  in  all  dio- 
cesans where  it  is  not  barred  by  composition  ok 
custom. 

Per  Curiam. 

If  there  be  a  jurisdiction  to  hear  causes  with* 
out  concurrence^  and  no  visitation  on  the  part  of 
the  Bishop^— does  it  not  almost  follow  that  the 
appeal  does  not  lie  to  the  Bishop  ^    Espechdiy 


put  their  seyeral  seals*  Ghen  the  fiye  and  twentieth  day  of 
March)  in  the  year  of  the  reign  of  oor  SoTereigu  Lord,  Jameii 
by  the  grace  of  God  of  England,  France,  and  Ireland,  King, 
Defender  of  the  Faith,  &c*  the  fourteenth,  and  of  Scotland 
the  nine  and  fortieth,  and  in  the  year  of  onr  Lord  God  Olie 
thousand  six  hundred  and  sixteen,  and  of  the  conseoratlon  of 
the  said  Lord  Bishop  the  eighteenth* 

A  true  copy  examined  with  the  Uegbter  BooIl  of  ifie  Dean 
and  Chapter  of  Exeter,  the  first  day  of  May,  1816,  by  ma 
Ralph  fiarim)  Chapter  Clerk  and  Notary  Public^ 
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if  tbis  be  according  to  the  general  custom  of  the 
province  ? 

Swabey. 

Ir  the  case  c^  bona  notabilia  in  two  peculiars 
of  the  same  diocese  the  probate  belongs  to  the  bi- 
shop. This  is  constantly  so  exercised.  It  is  the 
same  in  the  diocese  of  London.  A  list  of  causes 
lias  been  produced  from  1749  to  the  present  day. 
In  that  list  there  appear  to  have  been  two  appeals 
to  the  bishop^  the  latter  of  which  was  deserted  be- 
fore the  libel  was  given.  In  the  books  of  the  Dean 
and  Chapter  there  are  twenty-five  cases  in  which 
there  have  been  protestations  of  appeal  to  the  bi- 
ahop ; — and^  on  the  other  hand^  there  is  no  in- 
stance of  any  apped  to  the  metropolitan  : — (A)  the 
•onge  is  all  one  way. 

PhiUimore  contri. 

It  is  not  intended  to  deny  that  in  general  the  ap- 
jpeal  lies  from  the  Archdeacon  to  the  Bishop ; — 
4>r  that  it  can  only  be  taken  from  the  bishop  by 
composition  or  custom. 

-But  the  argument  is ,— first,  That  this  is  a  pe- 

^ciiliar  exercising  episcopal  jurisdiction.     Secondly, 

^hat  from  all  such  peculiars  the  appeal  lies  to 

tbe  Archbishop^  and  not  to  the  Bishop.     I%irdly, 

That  there  is  no  valid  composition;  for  that  of  1616^ 

io  which  the  archbishop  was  no  party^  could  not 

oust  bis  jurisdiction.    Fourthly,  That  the  practice 

is  so  contradictory  that  it  cannot  avail  in  argument 

^inst  general  principles. 
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(4  Oae  appeal  was  entered  to  the  PrerogatiTe  Coart  of 
^terbary. 
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two.  First.  The  jarisdiction  is  denominated  a    pe- 

Term.      cuKar  in  those  proceedings ; — and  it  is  not  denied 
to  be  exempt  from  episcopal  visitation. 

Secondfy.  The  rights  of  a  Dean  and  Chapter  are 
TiwLAR.  essentially  different  from  those  of  an  archdeacon ; 
-—and  no  instance  has  been  produced  of  an  appeal 
from  the  peculiar  of  a  Dean  and  Chapter  to  a  Bi- 
shop. In  the  statute  34  H.  8.  c.  12.,  which  had 
for  its  olgect  the  destruction  of  the  ecdesiastieal 
jurisdiction  of  the  Pope^  and  the  regulation  of 
the  course  of  appeal  which  was  to  be  substituted 
for  it  in  this  realm^  the  appeal  is  directed  to  be 
from  the  Archdeacon  to  the  Bishop.  No  odier 
mention  is  made  of  any  appeal  from  the  Dean  and 
Chapter  to  the  Bishop.  The  sixth  section  enacts 
.  that  if  the  suit  be  commenced  before  the  Bishop 
Diocesan  or  his  Commissary^  (d)  the  appeal  shall 

(d)  V.  And  forthermore  in  eschewing  the  great  enomities, 
taqnietatioosy  delajrs,  charges^  and  expenses,  hereafter  to  be 
sustained  in  pursuing  such  appeals  and  foreign  process,  for  and 
concerning  the  causes  aforesaid,  or  any  of  them,  do  therefi»«, 
bjr  aathbrity  aforesaid,  oiA^n  and  enact,  that  in  such  cases 
where  heretofore  any  of  tlie  king's  snhjects  and  reaiants  luive 
used  to  pursue,  proToke,  and  procure,  any  eppeal  to  the  See 
of  Rome ;  and  in  all  other  cases  of  appeals  in  or  for  any  of 
the  causes  aforesaid,  they  may  and  shall  from  henceforth  take^ 
liafe,  and  use  their  appeals  within  this  realm,  and  not  else- 
where, in   manner  and  form  as  hereafter  ensueth,  and  net 
iifberwta^  ihst  is  to  say^  f^rat,  from  the  Mchdsseon  or  his  afp 
ficW  U  the  ipatAer  or  c^vm  \^  there  bcynn ;  to  the  bishoip 
diocesan  of  the   said  see,  if  in  case  any  of  the  parties  be 
nggriered* 

VI.  And  in  likewise  if  it  be  conmienced  before  the  bishbp 
dSooeaan,  or  W»  oommissary,  within  fifteen  dajrs  next  ensoing 
the  judgosent  or  sentence  thereof,  there  giren  to  the  Archbishop 
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Ttt  1o  the  archbishop  ;  and  Gibson  holds  that  Chis      ^^^ 
is  to  be  extended  to  all  who  have  epiacopitl  juris-      Term. 
diction  r'-iind  he   cites  the   case   of  Johnson  v.     ^^^^^^"^^ 
hey  (e)  in  which  the  Dean  of  Salisbury^  hanng         ^ 
made  letters  of  request  to  the  Dean  of  the  Arches^   Tt,mL». 
a  prohibition  was  refused  at  the  suit  of  the  bishop. 
In  that  case  it  was  stated  that  there  were  three 
sorts  of  pecuh'ars ; — 1st.  Subject  to  the  bishop  ; — 
2d«  Not  tffbject  to  the  bishop^  but  to  the  archbi- 
ihcp  ;*-«nd  the  3d  subject  to  neither. 

In  Robinson  v.  Godsalve  (/)  it  was  ruled  that 
irhere  an  archdeacon  has  a  peculiar  jurisdiction,  be 
is  totally  exempt  from  appeal  to  the  bishop.  The 
E^etneiies  of  St.  Paul's  and  of  Lichfield  are  loeo- 
lioned  in  the  year  (g)  Books  as  exempt  from  epis- 
^^opal  jarisdiction. 

Ikirdlgf.  If  the  representatives  of  peculiar  jaris- 
dictieos  {within  a  diocese)  and  of  the  diocesan  meet 
tr^gcther,  and  enter  into  a  composition,  no  such 
ign^eement  can  be  held  to  affect  the  rights  of  the 
urcbbishop  who  is  no  party  to  it.  Here  the  very 
terms  of  the  composition  do  not  constitute  them 
If^eculiars ;  but  state  them  to  be  before  constituted 

d  Ciiiterbnryi  if  it  be  within  his  proTince;  and  if  it  be  within 

&^  piofince  of  York,  then  to  the  Archbishop  of  York  ;  and 

t»  likewise  to  all  other  archbishops  in  other  the  king's  dominions 

•s  tkettseby  the  order  of  justice  shall  require;  and  there  to 

be  dflfiqitifely  and  finaUy  ordered,  decreed)  and  a^indgfdy 

steoidiDg  to  jostice^  without  any  other  appeUation  or  pro» 

vo^tion  to  any  other  person  or  persons,  court  or  courtSt  HJl* 

(e)  Skinner  589.    Gibson  1305. 
(/)  Gibson  103S.    1  Raymond  128. 
U>  Rolls.  Abr.    Ayliffe  417^  419. 
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pecaKars.    Besides^  the  instrument  is  imperfect^ 
and  there  is  no  proof  that  it  was  ever  executed. 

An  affidavit  has  been  made  by  Kemp^  the  Regis- 
trar both  of  the  Dean  and  Chapter^  and  also  of  the 
Consistory  Court.  He  states  that  he  finds  appeals 
from  the  decrees  of  the  Dean  and  Chapter  inter- 
posed to  the  bishop^  and  then  to  the  Arches  ; — ^if 
this  were  proved^  it  would  be  something  in  support 
of  the  pretension  ; — ^but  no  trace  appears  of  any 
such  appeal.  He  adds  that  faculties  for  seats  and 
monuments  in  churches  within  the  jurisdiction 
of  the  Dean  and  Chapter  are  frequently  granted 
in  the  Bishop's  Court.  If  so^  they  have  been  er- 
roneously granted ; — otherwise  they  would  afford 
evidence  of  a  concurrent^  and  not  of  a  peculiar, 
jurisdiction  on  the  part  of  the  Dean  and  Chapter. 

An  affidavit  has  been  made  by  Ellard^  a  proctor, 
practising  in  both  courts^  who  declares  that  he  has 
made  search^  and  finds  two  causes  in  which  appeals 
were  lodged  to  the  Bishop's  Courts  one  of  which 
was  compromised^  and  the  other^  from  the  Dean 
and  Chapter's  Courts  deserted ; — and  he  produces  a 
very  long  list  of  causes  originally^  and  in  the  first 
instance  brought  in  the  Episcopal  Consistorial  Court 
of  Exeter^  although  the  parties  cited  resided  in  the 
Peculiar  of  the  Dean  and  Chapter. 

The  inference  from  this  statement  is^  that  the 
practice,  of  such  courts  can  be  of  no  avail  in  re- 
gulating our  practice ; — the  conduct  of  courts  in 
which  such  irregularities  have  prevailed  cannot  af- 
fect the  decision  of  the  case. 

The  Court  took  time  to  deliberate. 
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Judgment. 
Sir  John  Nicholl. 

This  is  an  appeal  which  has  been  brought  to 
this  Court  in  a  cause  instituted  before  the  Dean 
and  Chapter  of  Exeter>  the  suit  arising  originally 
ODt  of  the  erection  of  certain  pews  in  a  church 
without  the  consent  of  the  ordinary.  On  the  part 
of  Mr.  Templer,  the  Respondent^  who  appears 
under  pi^otest^  it  is  contended  that  this  appeal  is 
nnduly  brought. 

[^Th^  Judge  then  stated  the  substance  of  the  pro'^ 
te^t,  and  the  reply  to  it.'\ 

Now,  without  going  into  any  further  details 
of  the  case,  it  is  manifest^  I  think,  that  the  sole 
^iiiestion  at  present  to  be  decided  is,  whether  the 
<i^f^peal  lies  to  this  Court  or  not.  And,  in  consi- 
A^ring  that  question,  it  may  be  proper  to  examine 
first  how  such  appeals,  and  more  particularly  ap- 
peals from  Deans  and  Chapters,  lie  of  common  right 
•►tid  by  the  general  law;  and  then  to  examine  how 
fiarthe  general  law  is  controuled  or  supported  in 
this  particular  instance. 

Appeals,  in  some  instances,  are  regulated  by 
statute.  Thus  the  statute  of  the  24th  of  Henry  VIIL 
c*  12.  is  principally  for  the  purpose  of  preventing 
appeals  from  being  carried  to  Rome.  It  enacts 
Uiat  in  all  cases  ecclesiastical,  the  final  decision 
shall  be  of  the  king's  authority  ;  that  the  first 
appeal  (if  it  began  in  this  court)  in  every  such 
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^use  shall  lie  from  the  sentence  of  the  arch- 

oeacon  to  his  diocesan,  from  his  diocesan  to  the 

flrclil)ig]iQp  of  the  province,  and  from  the  archbi- 

«0€>j>  tQ  4||g  king."    This  statute  says  nothing  of 
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exempt  jurisdictions  to  which  even  the  act  of  the 
succeeding  year  (the  35th  of  Henry  YIII.  c.  19.) 
applies  only  in  one  respect :  it  enacts  '[  that  ap- 
''  peals  from  certain  abbotries^  monasteries^  and 
''  other  religious  houses^  which  had  theretofore 
''  been  exempt^  and  whose  appeals  had  alwajn 
''  gone  directly  to  the  Pope,  should,  for  the  fa- 
*'  ture,  be  made  to  the  King/'  This  statute, 
therefore,  applies  only  to  those  peculiars  which 
had  before  been  wholly  exempt  from  the  jarisdic^^ 
tion  both  of  the  diocesans  and  the  archbishop,  and 
which  appealed  only  to  the  see  of  Rome ;  these 
were  now  directed  to  carry  such  appeals  before 
the  King ;  therefore,  neither  of  these  acts  directly 
applies  to  the  present  case.  The  statute  regalating 
appeals  from  archdeacons  does  not  appear  to  me  to 
regulate  any  appeals  from  Deans  and  Chapters ; 
for  a  Dean  and  Chapter  are  of  a  higher  rank  tban 
an  Archdeacon.  The  Dean  himself  is  next  to'  the 
Bishop  in  rank  by  right  of  his  office  and  consti- 
tution. A  Dean  is  continually  styled,  we  find  in 
Ecclesiastical  Records,  *^  Archi-presbyter :"  but 
an  Archdeacon  is  styled  ''  Archi-diaconti8"  And 
a  Dean  is,  in  some  respects,  co-ordinate  with  a 
Bishop.  There  are,  indeed,  functions  (such  ai 
ordination  and  confirmation,)  which  can  be  per- 
formed only  by  a  bishop  :  but  the  Dean  and  Chapter 
has,  in  some  instances,  a  controul  over  the  Bishop^ 
while  the  Archdeacon  is  only  an  officer  of  the 
Bishop,  and  is  sometimes  called  ^^  OciUus  Epis^ 
copi/'  subordinate  to  him,  and  supervising  for  him. 
If  Deans  and  Chapters  had  been  comprehended  in 
the  34th  of  King  Henry  VIIL,  the  appeals  in  all 
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cases  must  have  been  to  the  diocesan.    But  we      1820. 
know  the  fact  to  be  otherwise,  even  at  our  own      Term^ 


doors ;  for  thns  an   appeal  from   the  Dean  and 

Chapter   of  Saint  Paul's    lies   not  to  the   Con-     P^»«^ 

sistorial  Court  of  the  Bishop  of  London,  but  to   Temflxb. 

the  Arches  Court  of  Canterbury.    It  seems  to  me^ 

therefore,   that  the]  jurisdiction  of  a  Dean  and 

Chapter  is   superior  to  that  of  an  Archdeacon; 

and  is  not  necessarily  comprehended  in  the  statute. 

Even  Archdeacons  themselves  may,  I  apprehend, 

have  their  peculiars ;  and,  in  that  case,  they  would 

not  be  bound  by  the  statute    of  Henry  VIII., 

which  applies  to  the  ordinary  cases  of  Archdeacons 

presiding  in  jurisdictions,  where  they  are  subject 

to  the  superior  jurisdiction  of  the  bishop,  and  not 

to  cases  of  peculiars. 

Before,  however,  I  consider  the  nature  of  all 
p^nliar  jurisdictions,  it  may  be  proper  to  consider^ 
m  some  degree,  what  is  the  true  description  of 
ft  Dean  and  Chapter.  Lord  Coke,  in  his  Third 
R^rt(a),  speaks  of  Deans  and  Chapters,  and 
tells  ns  what  they  are.  He  says  that  they  are  the 
^ancil  of  the  Bishop  ;  the  senatus  Episcopi ;  Epis-> 
^pi  confratres,  consiliarii,  et  assessores ;  and,  in 
the  second  place,  he  says,  ''  they  bust  consent 
to  every  grant  of  the  Bishop,  in  order  legally 
to  bind  his  successors ;  and,  thirdly,  they  elect 
hiin/'  Fitzherbert  says  the  same  thing  relative 
to  the  necessity  of  their  consent  to  grants  and  so 
forth,  and  considers  the  Bishop  with  the  Dean  and 
^pter  rather  as  one  body  than  as  two  distinct  or 

•  "  (a)  p.  3,76. 
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different  bodies  :  but  we  very  well  know  tbat  ap« 
peals  do  not  lie  from  one  co-ordinate  to  another, 
but  from  a  subordinate  to  a  superior  authority. 
In  the  fourth  Institute  (6)^  it  is  declared,  that 
if  the  bishop  appoint  a  commissary  for  the  more 
remote  and  distant  parts  of  aq  extensive  diocese, 
which  commissary  is  called  ''  Commissarius  Fara^ 
netis/'  the  appeal  will  not  lie  from  that  commis- 
sary's decree  to  the  Chancellor  of  the  CoDsistorial 
Court  of  the  Diocese,  but  immediately  to  the  Me- 
tropolitan Court ;  and  this  very  case  occurs  in  the 
Diocese  of  Winchester,  where  from  the  Commis- 
sary of  Surrey,  the  appeal  does  not  lie  to  the  Chan- 
cellor  of  Winchester,  but  to  the  Dean  of  the 
Arches.—- So,  likewise,  as  I  have  before  observed, 
the  appeal  from  the  Dean  and  Chapter  of  St 
Paul's,  having  a  commissary  of  their  own,  does  not 
lie  to  the  Bishop,  but  to  the  Archbishop.  It  has 
been  said  in  the  course  of  the  argument,  and  has 
not  been  contradicted,  that  in  all  other  instances 
the  appeal  lies  from  the  Dean  and  Chapter  to 
the  Court  of  Arches.  This  has  not  been  denied  ; 
and  if  the  fi^ct  be  so,  it  will  furnish  a  very  strong 
presumption  indeed  against  the  claim  set  up  on 
behalf  of  the  Dean  and  Chapter  of  Exeter.  I 
should  be  very  sorry,  however,  to  rely  too  strongly 
on  that  fact ;  merely  because  it  has  been  asserted 
on  the  one  side,  and  has  not  been  contradicted  on 
the  other.  I  have  made  some  enquiry  into  the  sub- 
ject, (upon  which  I  may  presently  have  one  or  two 
observations  to  make),  without  being  able  distinctly 
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to  ascertain  whether,  in  all  instances,  the  appeal       i8«o- 
lies  fipom  the  Dean  and  Chapter  to  the  Court  of      y^^^ 


Arches.      I  may,  however,   observe  that,  having 
searched  into  the  law  authorities  with  considerable       a»h^>« 
diligence,  I   find  nothing  to  establish  a  different    Temfler. 
pr'inciple.      Deans  and  Chapters  are  of  two  de- 
sc^viptions  : — the  one  of  the  old  form,  and  which 
g^ircw  principally  out  of  Papal   usurpations ;  and 
ttm  «  other,  those  which  were  erected  by  the  Crown 
irm    the  reign  of  Henry  Eighth,  upon  the  dissolution 
o^  the  monasteries  and  religious  houses.     Each  of 
tBm^ge.have  generally  some  parishes  under  their  pe« 
^^iliar  jurisdiction. 

This  leads  me  a  little  to  examine  what  is  the 

i^9.tQre  of  a  Peculiar  of  any  kind.     Now  the  very 

term  '*  peculiar''  ''  ex  vi  terminV  supposes  an 

exemption  from  ordinary  jurisdiction.    And  Ayliffe, 

it^   his  '^ Parergon  Juris,"  heads  his  chapter  "of 

E^eculiars  or  Exempt  Jurisdictions"  as  if  these 

^^erc  synonymous  terms.      He  goes  on   to  say. 

Peculiars  are   called  exempt  jurisdictions ;  not 

t^ecause  they  are  under  no  ordinary,  but  because 

tbcy  are  not  under  the  ordinary  of  the  diocese, 

'^nt  have  one  of  their  own."      And  so  Gibson 

^n    his  Codex,  and  Godolphin  also,  though  they 

''■'eat  the  subject  more  at  large,  draw  the  same 

^^nclusion.     There  are,  however,  different  sorts 

^^  peculiars  ;  and  they  have  different  rights   be- 

long^ng  to  them,  which  must  be  regulated  either 

^y   the  nature  of  the  peculiar  itself,  or  by  ancient 

^^Se.    There  are  some  more  highly  exempt  than 

^^hem,  I  mean  Royal  Peculiars ;  which  were  an- 

cieaily  exempt  from  the  jurisdiction  not  only  of 
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By  the  statute  of  King  Henry  the  Eighth,  as  al« 
ready  stated^  these  were  placed  immediately  under 
TwiPLKB#  the  jurisdiction  of  the  Crown  ;  and  all  appeals  from 
them  lie  directly  to  His  Majesty  in  the  High  Court 
of  Delegates.  But  the  more  common  sort  of  pe- 
culiars are  those  in  which  the  Bishop  has  no  con- 
currency of  jurisdiction,  and  are  exempt  from  his 
visitation.  These  have  their  appeals  directly  to 
the  Archbishop,  and  not  to  the  Diocesan  within 
the  circle  of  whose  diocese  they  are  locally  situated. 
There  is  a  third  description  of  peculiars  which 
are  still  subject  to  the  Bishop's  visitation ;  and^ 
being  so,  are  still  liable  to  his  superintendance  and 
jurisdiction.  Wood  in  his  Institute  mentions  these^ 
He  says,  ''  These  the  Bishop  visits  at  his  first  and 
at  his  triennial  visitations/'  Here  the  appeal  lies 
from  the  peculiar  to  the  diocesan  :  but  the  right  of 
appeal  and  the  right  of  visitation  seem  almost  ne- 
cessarily to  go  together.  And  in  a  case  that  has  been 
quoted  in  argument  (a).  Lord  Chief  Justice  Holt 
said  '^  that  there  were  three  sorts  of  peculiars ; 
the  first  Royal  peculiars^  where  the  appeal  is  di- 
rected to  the  King  ;  the  second,  peculiars  having 
exempt  jurisdiction,  such  as  that  of  a  Dean  and 
Chapter ;  and  the  third,  where  the  jurisdiction  is 
not  exempt,  but  under  the  controul  of  the  dio- 
cesan." 

The  Bishop  and  the  Dean  and  Chapter,  in  some 
respects,  within  their  respective  jurisdictions  aro 

(a)  Johnson  v.  Lee,  Skinner's  Rep.  589* 
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held  to  be  co-ordinate.  This  may  be  inferred^  in 
some  degree^  from  the  One  hundred  and  fifty-sixth 
canon^  which  recites  '^  That  whereas  Deans^  Arch- 
deacons^ and  others^  exercising;  peculiar  jurisdiction 
within  certain  dioceses^  claim  liberty  to  prove  the 
last  wills  and  testaments  of  persons  deceased  within 
their  several  jurisdictions>  but  who  have  no  public 
nor  known  place  of  registry  for  the  same ;  such 
possessors  of  peculiar  jurisdiction  shall^  once  in 
every  year^  exhibit  such  original  testaments  in  the 
registry  of  the  Bishop^  or  of  the  Dean  and  Chapi- 
ter under  whose  jurisdiction  the  said  peculiars  are^ 
&€/'  Here  the  Canon^  while  it  refers  to  the  juris- 
diction  of  the  Bishop^  at  the  same  time  recognizes 
the  peculiar  jurisdiction  of  the  Dean  and  Chapter. 
This  tends  to  prove  that  they  are  to  a  degree 
co-ordinate,  and  not  that  the  Bishop  has  jurisdic- 
tion over  the  Dean  and  Chapter.  So  again  in  cases 
^  Wills  and  Administrations,  where  there  are 
hcna  notabiUa,"  peculiars  are  considered  as 
*®parate  jurisdictions,  and  not  as  being  part  of  the 
diocese.  For  if  there  be  ''  bona  notabilia'*  in  a 
Aiocese,  under  the  ordinary  jurisdiction  of  the 
bishc^^  and  also  in  a  peculiar  in  that  diocese,  or  in 
^Wo  peculiars  situated  in  the  same  diocese,  in  such 

^^^  the  probate  belongs  to  the  Archbishop.    It 

• 

^  expressly  so  laid  down  by  Gibson,  Swinburne, 
^^d  in  a  case  in  Siderfin ;  and  it  is  declared  by 
^^e  authorities  that  in  such  case  probate  shall 
^  granted,  not  by  the  diocesan,  but  by  the  arch- 
^hop^  because  such  peculiars  are  exempt  from  the 
Jurisdiction  of  the  diocesan.  Therefore,  if  upon 
!'  6ofia  notabilia''  being  so  circumstanced  the  pro- 
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more  strongly  infer  that   peculiars   are  exempt 
from  the  jurisdiction  of  the  latter.    And  my  Lord 
Templkb.    Holt^  in  a  case  which  is  in  6  Modern  Reports,  lays 
down  pretty  much  the  same  position.    That  is  an 
anonymous  case :  but  from  the  similarity  of  the 
subject^  and  the  wording,  it  appears  to  me  to  be 
the  same  case  as  that  already  referred  to  of  John* 
son  and  Lee.    Here  a  prohibition  was  applied  for 
upon    several   points :    but    on    the    third  point 
Lord  Holt  says^  ''  all  peculiars  are  not  under  the 
^'  ordinary  of  the  diocese  in  which  they  lie,  and 
^'  such  as  are  not,  cannot  transmit  any  cause  to 
that  ordinary  :  such  trasmission  must  be  always 
to  the  immediate  superior.  The  Dean  and  Chap- 
'^  ter  of  Salisbury  have  a  large  peculiar  within  the 
''  diocese  of  Salisbury  i^^but  as  much  out  of  the 
''jurisdiction  of  the  diocese  of  Salisbury  as  the 
''  diocese  of  London  is.    The  peculiar  jurisdiction 
''  of  an  archdeacon  is  not  properly  a  peculiar,  but 
rather  a  subordinate  jurisdiction.     A  peculiar 
prima  facie**  is  to  be  understood  of  him  who  has 
a  co-ordinate  jurisdiction  with  a  bishop."—- The 
general  result  of  this  is  that  a  peculiar  is  not 
subordinate  to,  but  co-ordinate  with,  the  jurisdic* 
jLion  of  a  bishop.    There  is  another  case  in  Modem 
Reports  in  which  it  is  still  more  directly  and  broadly 
laid    down  that  appeals  from  peculiars  go,   n<A 
to  the  diocesan,  but  to  the  archbishop.    The  case 
}s  in  the  11th  Modem  Reports  (a).    ''  If  sentence 

(a)  p.  6. 


€€ 


ARCHES  COURT  OF  CANTERBURY. 


249 


^  \t  given  in  a  peculiar^  the  appeal  therefrom  is 
'^  not  to  the  diocesan  but  to  the  archbishop." 
T*  1)1*8^  therefore,  directly  intimates  the  general  rule 
af  our  law  to  be^  that  these  appeals  shall  not  travel 
to    tbe  bishop^  but  to  the  Metropolitan. 

Now  upon  these  authorities  the  practice^  the 
propriety,  and  the  reason  of  the  things  lead  to 
the  same  conclusion ;  and  if  the  bishop  have  no 
concurrence  whatever  in  the  hearing  of  causes,  and 
if  the  Bishop  have  no  right  of  visitation^  he  seems 
to  be  in  no  one  particular  the  ordinary  of  the  place : 
but  the  peculiar  is  quoad  hoc  co-ordinate  with  the 
3ifihop,  and  the  only  appeal  is  to  the  metropolitan. 
IPfaere  may,  indeed^  have  been  specially  and  ori- 
^nally  reserved  to  the  Bishop  some  particular 
acts;  such  as  the  granting  probate  to  the  will 
^f  persons  of  higher  degree,  and  the  granting 
^f  licences ;    and  certainly^  as  for  as  these  ex- 
^ptioBs  go,  the  peculiar  does  not   exclude  the 
Bishop.     But  if  the  peculiar  has  the  hearing  of 
*i8es  as  well  "  ad  instantiam  partis**  as  ''  ex 
officio/'  and  is  exempted  from  visitation,  it  should 
^^m,  in  common  propriety,  that  his  superior  is  not 
^^  Bishop,  but  the  Metropolitan, 

'  I  have  directed  some  enquiry  to  be  made  into 
^^  rasters  of  this  Court  as  to  appeals  which 
"^"^e  heen  made  to  its  jurisdiction.  Carrying 
"^^k  the  search  above  eighty  years,  to  the  year 
^'^37, 1  find  that  there  have  been  about  thirty  ap- 
P^ids  from  different  peculiar  jurisdictions  not  dio- 
^^tta.  Some  of  these  have  been  from  Deans  and 
^^apters,  some  from  Archdeacons^  and  one  from 
^  l^rebendary.    There  are  not  less  than  three  and 
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imo.      twenty  from  Deans  and  Chapters.     And  they  have 
Term.      ^^^  brought  from  a  great  many  different  De^na 
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and  Chapters   and   Deans  : — from  the  Dean    of 
Sarum^  the    Dean  of  Litchfield^  the   Dean    and 
Tbmplea.    Chapter  of  Norwich,  the  Dean  and  Chapter  of 
Wells. 

Here  are  appeals  from  seven  different  arch* 
deacons,  Canterbury,  Northampton,  Oxford^  Here* 
ford,  Ely,  Norwich,  and  Huntington;  and  one  from 
the  prebendary  of  Aylesbury.  These  parties^  it 
should  seem,  appealed  from  Peculiars';  for  I 
should  be  a  little  at  a  loss  to  account  for  these 
appeals  from  archdeacons,  unless  in  those  parti- 
cular instances  the  archdeacons  had  peculiar  ja- 
risdictions^  and  were  not  to  be  considered  in  jthe 
ordinary  acceptation  of  archdeacons,  but  as  those 
having  jurisdictions  exempt  from  the  Bishop;  for 
otherwise  the  appeal  was  irregular  and  in  thefoce  of 
the  statute  of  Henry  the  Eighth.— But  I  am  not 
aware  that  one  instance  is  to  be  found  in  which  an 
appeal  has  been  brought  from  Deans  and  Chapters 
to  the  Bishop,  and  afterwards  from  the  Bishop  to 
the  Archbishop.  The  conclusion  which  I  draw 
from  this  view  of  the  subject  is  this,  that  as  by 
the  general  rule  of  law  a  peculiar  is  not  subject  to 
the  ordinary  authority  of  the  diocesan ;  so  the  ap- 
peal docs  not  lie  from  the  peculiar,  and  more  espe- 
cially the  peculiar  of  a  Dean  and  Chapter,  to  the 
Diocesan,  but  to  the  Metropolitan. 

The  peculiar  in  question  is  that  of  the  Dean  and 
Chapter  of  Exeter,  which  is  clearly  of  the  species 
I  have  just  taken  a  view  of; — namely,  exclusive  of 
the  Bishop  in  the  hearing  of  causes,  and  exempt 
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from  the  Bishop  in  point  of  visitation.    The  very      |?*^ 
iDstrament  which  has  been  produced  by  the  party      jWm. 
who  objects  to  the  present  appeal  so  asserts  the  na- 
ture of  that  peculiar  to  be.  It  is  stated  in  this  instru- 
ment that  the  Dean  and  Chapter  and  their  sue-   Tbmflse* 
cessors  shall  for  ever  after  do  and  perform  certain 
acts^  and  that  they  shall  ''  solely  and  without  am/ 
concurrence,  hear  and  determine  within  their  said 
seyeral  peculiars^  all  causes^  as  well  ad  instantiam 
partis,  as  ex  officio.'*    But  archdeacons  in  their 
jurisdiction  are  only  declared  to  have  ''  a  concur- 
rent power  with  the  Bishop  to  hear  causes.''    It 
goes  on  to  state  that  the  Bishop^  within  his  own 
pecnliars^  and  in  the  rest  of  his^ diocese^  shall  exer- 
CMBe  his  own  ordinary  jurisdiction.     And^  lastly^  the 
sciid  Bishop  and  his  successors  are  to  have  visitation 
^Od  inhibition  within  certain  archdeaconries^  &c. 
but   here  again  the  peculiars  of  the  Dean  and 
Cbapter  are  expressly  excepted  out  of  this  right  of 
visitation.   So  that  by  this  very  instrument^  brought 
in  by  the  respondent  himself^  it  is  clearly  shewn 
™«i^t  this  diocese  follows  the  general  rule  of  law, 
^^t  18,  that  the  peculiars  of  the  Dean  and  Chapter 
^■"^  completely  exempted ;  that  they  have  the  sole 
^^^]bt  without  any  concurrence  of  hearing  all  causes 
^^^tevcr,  and  that  they  are  exempt  from  the  vi- 
•**^tion  of  the  Bishop. 

I^he  case  then  comes  to  this:  Whether  this  extra* 

^^inary  anomaly  of  the  appeal  lying  to  the  diocesan 

^^B  been  made  out,  ^nd  established  by  competent 

^^thority.      Two  species  of  evidence  have  been 

^V^^red  in  support  of  this  part  of  the  case :  the 

^^e»  the  agreement  or  composition ;  and  (he  other. 
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usage.  With  respect  to  this  composition  it  is  of 
no  very  high  antiquity;  it  seems  to  have  been 
made  not  earlier  than  the  reign  of  James  the  First; 
consequently^  sometime  after  the  dissolution  of  the 
monasteries^  and  when  the  jurisdictions  to  which 
they  became  liable  had  been  arranged ;  nor, 
as  far  as  respects  the  right  of  appeal^  were  the 
parties  either  competent  or  disinterested  persons; 
for  the  agreement  is  made  between  the  Bishop^  the 
Dean  and  Chapter^  the  Archdeacon^  and  their 
officers.  It  states  that  this  agreement  or  com- 
position is  made  upon  a  view  of  ancient  nsage^ 
and  upon  searching  and  consulting  proper  autho- 
rities. But  it  does  ngt  state  how  far  any  such 
search  was  made^  nor  recite  any  particulars  to 
prove  this  ancient  usage.  In  short,  whether  it 
may  not  be  altogether  irregular  an4  an  usurpa- 
tion, the  instrument  itself  does  toot  afford  any 
means  of  ascertaining.  The  search  was  most 
probably  made,  not  by  the  Archdeacon  or  the 
Bishop,  or  by  any  of  the  principals,  but  by  their 
agents  or  officers ;  possibly  some  practitioners  in 
these  Courts  not  very  well  versed  either  in  the 
canon  or  the  civil  law  of  the  country.  As  far  as 
they  had  conflicting  claims,  such  for  instanlre  as 
related  to  what  parishes  belonged  to  each  of  them 
as  peculiars,  these  persons  might  be  safely  relied' 
on,  because  they  would  form  a  check  upon  each 
other.  But  who  was  to  check  them  as  to  this  right' 
of  appeal  ?  To  the  officers  of  the  Dean  and  Chap- 
ter, if  they  exercised  all  the  original  jurisdictiouj 
it  was  a  matter  of  little  consequence^  and  it  could* 
little   concern   them    to  what    court  the  causes 
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afterwards  travelled;  whether  they  went  to  the       i^^* 
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diocesan  or  to  the  Metropolitan  Court.     But  these      Term. 
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otbcr  persons^  the  Bishop's  officers^  on  the  con- 
"y  had  an  interest  in  saying  that  the  appeal 
in  the  first  instance  to  their  Diocesan  Courts  Tkmflxk. 
l>^^<^aiise  it  was  likely  to  bring  to  themselves  ad- 
cliLCional  business  and  additional  profits ;  and  in 
instances  the  very  same  persons  might  be  the 
^rs  of  the  one  Court  and  the  other.  The 
smmiftcrs^  however^  to  whom  this  question  was  one  of 
lEKRinense  importance^  and  the  Metropolitan  whose 
AMMty  it  was  to  protect  the  rights  of  all  the  suitors 
iKR  die  courts  of  his  province^  none  of  these  per- 
were  in  any  degree  parties  to  this  instrument. 
ndf  therefore^  against  the  general  principles  ap- 
pljring  to  the  case^  the  agreement  does  not  appear 
^o  me  to  be  sufficient  to  establish  a  different  rule 
ri-om  that  to  which  I  think  it  to  be  otherwise 
liable. 

I^be  evidence  of  usage  goes    no  further  back 

^uAi^  about  the  middle  of  last  century ;  and  is  of 

^^U  less  effect ;  for  it  is  so  extremely  irregular, 

^^^c|^  io  some  respects,  so  contrary  to  the  agreement 

^'^^If^  that  the  one  defeats  the  other.    Between 

^^*  jears  1750  and  1819  there  are  about  twenty- 

ir  cases  in  the  Court  of  the  Dean  and  Chapter 

^Jre  the  appeal  has  been  asserted  to  the  Diocesan 

'ttirt.     But  in   all  those  cases,  excepting^  only 

^^^^«  the  appeals  were  deserted  without  any  ap- 

1^'^^^ation  being  made  to  the  Diocesan  Courts  and 

^^ftlout  any  inhibitions  being  granted  ;    in  two 

Lnces  inhibitions  were  granted;  and  of  these 

the  one  was  settled  by  arbitration,  and  the 
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other  was  deserted  before  any  libel  was  given  in  the 
cause.  So  that  in  point  of  fact  there  is  no  one  in- 
stance in  which  an  appeal  from  the  Court  of  the 
Dean  and  Chapter  has  ever  been  brought  to  a 
hearings  and  prosecuted  in  the  Diocesan  Courts  still 
less  has  the  direct  question  ever  been  raised  and 
decided^  even  in  that  jurisdiction :  yet^  in  order  ^ 
amount  to  any  sort  of  authority  upon  such  a  point 
as  (the  present^  this  Court  would  require  something 
more  than  even  a  decision  of  the  Diocesan  Court : 
—it  would  require  (he  decision  either  of  the  Metro- 
politan Courts  or  a  decision  at  Common  Law.  No- 
thing of  that  sort  has  been  produced. 

On  the  other  hand^  here  is  a  list  of  about  thirty 
cases  occurring  at  different  times^  and  of  all  de^ 
scriptions:  profane  swearing,  brawling  in  charchj 
erection  of  pews^  divorce  cases,  cases  of  nullity  of 
marriage,  in  short,  cases  of  every  imaginable  sort 
that  can  be  brought  into  an  Ecclesiastical  Coort, 
and  arising  within  the  jurisdiction  of  the  Dean  and 
Chapter ;  yet,  these  are  all  commenced  in  the 
Diocesan  Court  directly  in  contravention  of  thw 
agreement  itself,'  for  that  agreement  says  that  the 
jurisdiction  of  the  Dean  and  Chapter  shall  be  ex- 
clusive, and  not  concurrent.  And,  therefore^  all 
such  instances  are  manifestly  in  breach'  of  the 
rights  of  the  Court  of  the  Deaii  and  Chapter^  and 
are  in  direct  violation  of  the  agreement.  This 
proves  such  an  extreme  irregularity,  that  I  con- 
fess these  other  instances  have  no  weight  in  the 
opinion  of  the  CoArt. 

It  may  be  further  observed  that  the  policy  of  the 
law  is  against  the  claim  which  is  here  set  up  in  the 
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protest    For  though  the  law  favours  the  right  of 
appeal^  yet  it  does  not  favour  the  multiplication 
of  appeals.     It  would  be  a  serious  grievance  upon 
the    subject  to  be  liable  to  be  dragged  through  a 
fourth  court  before  he  can  get  at  the  final  deci- 
non  of  his  suit ;  and^  therefore^  although  where  a 
certain  course  of  appeal  is  clearly  by  law  esta- 
blisfaed^  the  suitor  cannot  go  ''  per  saltum"  from 
an  inferior  to  a  superior  court  passing  over  the  in- 
termediate Court ;  yet  where  no  such  intermediate 
Court  is  already  settled  and  established^  the  inter- 
vention of  a  fourth  jurisdiction  would  be  found 
productive  of  great  delay  and  expense.    The  ap- 
peal from  this  Court  is  to  the  Delegates ;  and  to 
introduce  another  intermediate  Court  before  the 
c^ase  arrives  here^  would  be  that  against  which  the 
J^w  would  very  strongly  lean,  because  it  would  be 
^©ly  highly  inconvenient  to  suitors. 

Upon  the  whole,  therefore,  I  am  of  opinion  that 
ry  the  general  jaw,  the  appeal  from  a  peculiar,  and 
nacre  especially  from  the  peculiar  of  a  Dean  and 
^^^bapter  having  exclusive  jurisdiction  to  hear  and 
determine  all  causes  without  any  concurrent  juris- 
diction whatever,  and  being  exempt  from  the  visita- 
^><Hi  of  the  diocesan,  lies  to  the  Court  of  the  Arch- 
bishop; and  I  see  no  sufficient  evidence  in  this 
^^se  to  render  the  Dean  and  Chapter  of  Exeter  an 
exception  from  the  general  rule.      Upon    these 
Sounds  I  overrule  the  protest. 
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Redd  ALL  v.  L£»)diard. 

!8«0. 

tSJJT    Judgment. 

Jt%  8*         Sir  John  NicHOLL. 
^^^IJlJJJ^il       THIS  is  a  suft  brought  by  a  woman^  acting  by 
^^ocM,u9e  the    hcF  guardian^  to  declare  her  marriage  void  ; — the 
a  minor  were  facts  are  dearly  proved ;— the  minority  of  the  wo^ 

not  appointed  i  ai_'         .^      i*  a     • 

by  an  instru-  man^  and  the  sort  of  consent  given. 
.  S^o^St^  The  otiy  question  is.  Whether  it  was  a  valid  con- 
sent.— The  marriage  was  solemnized  on  the  8th  of 
October,  1818.  The  parties  were  both  minors. 
The  licence  was  obtained  on  the  oath  of  the  man, 
swearing  that  he  was  of  age : — ^but  he  appears  not 
to  have  been  twenty.  The  woman  is  described  as 
a  minor  with  the  consent  of  two  persons  alleged 
to  be  her  guardians.  It  excites  regret  and  disgurt 
to  see  how  lightly  these  affidavits  are  made  ; — the 
man  could  scarcely  not  know  that  he  was  a  minor  ; 
more  caution  should  be  used  with  respect  to  these 
affidavits  ; — they  trifle  with  the  sanctity  of  an  oath 
in  a  manner  to  undermine  the  very  foundation  of 
society.  The  licence  was  granted  with  the  con- 
sent of  the  testamentary  guardians  of  the  woman, 
who  both  appeared  and  signed  the  consent.  The 
father  and  mother  were  dead  :  but  the  father  bad 
made  a  will,  and  appointed  the  two  persons  guar- 
dians who  have  given  their  consent.  But  the  Court 
has  to  consider  whether  that  consent  is  such  as  the 
Marriage  Act  requires,  that  is,  the  consent  of  the 
guardians  of  the  person  lawfully  appointed. 
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By  the  Common  Law  a  father  has  no  right  to       1820. 
appoint  guardians  (a)  by  his  will^  that  power  was       '^rm. 


men  by  statute  ; — this  statute  enables  a  father  to 
do  what  he  could  not  do  before  ;  consequently^  he  *^^^^^^ 
roast  do  it  according  to  the  requisites  of  the  statute^  Leddiard. 
which  are  by  deed  or  will  attested  by  two  wit- 
nesses;— the  will  was  not  attested  by  two  wit- 
nesses^ or  executed  in  the  presence  of  two  wit- 
nesses:— ^if  the  appointment  has  not  been  made  ac- 
cording  to  the  statute  they  are  no  guardians  at 
all;  and^  therefore^  not  guardians  in  the  s^nse  of 
the  Majrriage  Act. 

I  am  under  the  necessity  of  pronouncing  this 
'urtiage  to  be  null  and  void. 

(a)  12  Car.  3.  c.  24.  f .  8. 


^<>i. 


III. 


ifl^H  e^wsi  «kcn 


;V^V<IKC9V«Y  COURT  OP  LOKBON. 


Ladt  Harriet  Blaquiere  %>.  Bla^oti 


<* 


^JUDGMENT. 

Sir  William  Scott. 

The  parties  having  lived  together  three 
after  their  marriage,  separated  in   1814^  on  ac- 
count of  differences : — what  they  were,  whether 
arising  from  incompatibility  of  temper,  does  not  ap- 
pear ; — 3101.  per  annum,  the  produce  of  the  wife*8 
own  fortune,  were  settled  on  her ;— and  this  sain 
has  been  continued  to  her  ever  since. — It  has  oc- 
curred in  this  case  that  while  they  were  living  in 
that  state  of  separation  the  husband  committed  an 
act  of  adultery,  which  possibly  might  not  have  oc- 
curred in  other  circumstances.     His  separate  in- 
come amounts  to  750Z.  or  800/. ; — and  the  question 
turns  on  the  deduction  of  1602.  per  annuro^  the 
interest  of  money  borrowed  for  the  improvement 
of  a  house  and  land  he  has  purchased  in  Sus8«[, 
which  he  says  after  the  improvements  are  deducted 
are  not  worth  more  than  160/.  per  annum  ;  bnt  it 
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is  to  be  remembered  at  the  same  time  that  he  has       19M. 
the  enjoyment  of  this  house  of  which  she  has  no  par-      Term. 


ticipation.     On  what  ideas  this  sum  of  300/.  per 
annum  was  originally  settled  we  have  no  account :   ^^^y"« 
it  is  the  bare  produce  of  her  own  fortune.    I  can-  Blaquisri. 
not  think  the  IGOt.  per  annum  quite  clear  fronr 
claim  on  her  part ;  she  is  entitled  to  some  consi- 
deration for  the  want  of  a  residence.     At  the  same 
time  it  would  be  improper  to  dismiss  out  of  my 
consideration  that  there  are  two  sons  who  are  to 
be  maintained  in  a  rank  corresponding;  with  that 
of  the  father  and  mother; — and  not  only  to  be 
maintained^  but  to  be  educated.    I  think  I  shall 
not  depart  from  a  just  consideration  of  the  effect  of 
tbcMs  eircHiMtancas^  if  I  give  a  nmety  of  this 
MOt.  m  addition  to  the  3001.  per  aanum  bow 
fM  to  the  wife. 
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Hunter  v.  Bulmer. 


Per  CURIAM. 

It  18)  almost  a  matter  of  coprse  where  a  party 


ceedsno  far- 
ther, costs 


Where  a 
pw^  inter- 
venini^  in  a 

that  he  p^  all^cs  that  he  proceeds  no  farther  to  give  costs, 

unless  some  special  circumstances  are  shewn  why 
he  should  not  be  liable. 

I  think  I  mast  give  costs.  I  take  it  up,  not  on 
the  merits  of  the  case,  but  on  the  general  ground 
that  the  party  is  to  be  condemned  in  costs,  unless 
he  shews  special  grounds  why  he  should  not. 

I  must  in  this  case  adhere  to  the  general  rule. 
Costs  are  incurred  by  the  intervention.  I  shall 
give  10/.  nomine  expensarum. 


REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 


lit  TH£ 


ECCLESIASTICAL  COURTS 


OF 


^^octons'  CdmmoniS; 


AND  IN  THB 


HIGH  COURT   OF  DELEGATES^ 


ARCHES  COURT  OF  CAMTERBURT, 


J 


=ssss==  1800. 

Trinity 
Beetor  V.  Beevor.  (a)  Termj 

July  0. 


UD6MENT.  An  applics- 

SiR  John  Nicholl.  MitofUie^ 

This  is  a  prayer  by  the  husband  to  the  Court  ^liSSfroS 
not  to  tax  the  costs  of  the  wife,  or  to  relieve  him  taxation  of 

the  costs  of 
the  wife, 
(a)  It  will  be  seen  from  the  dates  of  this  case,  and  of  the  rejected. 

two  which  immediatelj  foUow  it,  that  thej  would  more  properly 

lunre  firand  their  waj  into  the  First  Volume  of  this  Work: 

bat  in  two  of  them  the  Editor's  notes  were  very  imperfect,  and 

those  firom  which  the  judgments  are  taken,  have  only  recently 

oome  into  his  possession— the  other,  viz.  the  office  of  the  Jadge 

promoted  by  Kemp  v.  Wickes,  has  long  been  before  the  Public, 

and  in  a  shape  almost  as  authentic  as  that  in  which  it  now 

appears:  bat  the  importance  of  the  decision  has  induced  a  very 

general  wish  that  these  Reports  should  not  be  closed  without 

Including  it. 

Vol.  IU.  t 
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t  iMi  i.iK^  barthen  of  them  to  such  extent  as  to  the 

^^       »uiMMi  of  the  Court  shall  seem  meet. 

•  ■ 

^  ^  Ptke  general  rule  is^  that  the  wife  has  a  right  to 

^  ' "  Imve  her  costs  taxed  at  all  times.  The  reason  is 
^44i*v;tt.  Iiecftiise  there  are  no  other  means  of  obtaining 
justice^  since  the  marriage  gives  all  the  pro- 
perty to  the  husband.  The  rule  however  is  not 
universal — the  exception  is  where  the  reason  fails 
— where  the  wife  has  separate  property  of  her 
own ;  for  then  marriage  does  not  give  all  the  pro- 
perty to  the  husband. 

That  there  are  exceptions  appears  by  the  cases, 
as  in  Furst  v.  Furst ;  the  ConsiAtorv  Court  refused 
alimony  and  costs:  the  Court  of  Arches  refused 
alimony^  but  gave  costs,  and  the  Delegates  af- 
firmed the  sentence  of  the  Consistory,  (a)  The 
wife  had  2001.  per  annum,  the  husband  only  lOOl. ; 
therefore  the  necessity  did  not  arise. 

In  Holmes  v.  Holtnes  (6)  the  costs  were  refused. 
I  suppose  there  was  no  foundation  for  the  appeal : 
it  was  in  a  cause  for  the  restitution  of  conjugal 
rights. 

In  Pomfret  v.  Pomfret,  where  the  wife  had 
2000/.  per  annum,  separate  property,  the  applica- 
tion was  made  at  the  conclusion  of  the  cattM, 
when  the  Court  had  had  an  opportunity  of  seeing 
that  the  charge  was  not  duly  proved,  and  refoaed 
costs  as  to  that  part 

In  Davi9  v.  Davis,  (c)  the  wife  had  all  the  pro- 
perty. 

(d)  Delegates  1740. 

(W  1755. 

(c)  Consistoiy,  1786. 
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In  Wilson  v.  Wilson,  the  wife  had  440/.  per  an- 
nt4m,  the  husband  4(X)/.>  and  four  children  to  main* 

These  cases  shew  that  exceptions  to  the-general 
rule  exist:  but  only  where  the  principle  of  the 
rmjale  does  not  apply  ;  where  it  is  not  necessary  in 
aK*€ler  to  enable  the  wife  to  carry  on  the  suit^  and 
obtain  justice. 

Here  the  prayer  is  in  (he  alternative :  to  what 
4ent  it  is  prayed  does  not  appear.  In  the  first 
stance  the  expenses  are  for  the  consideration  of 
tb^  Registrar  on  taxation — to  allow  no  unnecessary 
eracpenses.  I  presume  he  will  only  allow  those  to 
wtiich  the  husband  is  liable. 

It  is  said  there  has  been  delay — the  suit  com- 
menced in  1802;  but  it  does  not  appear  that  it  is 
imputable  to  the  wife  to  any  great  extent — there 
bcu  been  some  delay  in  giving  the  libel.     The  de- 
fendant offered  a  case  in  which  the  Court  doubted 
whether  it  could  give  relief— additional  articles  were 
brought  in— -on  the  whole  the  Court  thought  the  case 
^id  before  it  was  one  which  it  was  bound  to  enter- 
tein.    But  treaties  of  agreement  from  time  to  time 
^ere  alleged  on  both  sides.    The  husband  was  not 
^vetting  on — ^there  is  no  ground  to  say  the  proceed- 
ings of  the  wife  were  vexatious.     Finding  a  large 
mm  (1652.)  taken  off,  I  must  conclude  that  the 
Registrar  has  taken  off  the  unnecessary  expenses — 
a  large  sum  is  still  chargeable.     But  length  of 
tune  is  the  consideration — in  a  degree  this  is  attri- 
butable to  the  husband  who  entered  into  treaties. 
I  do  not  see  it  is  a  case  in  which  on  account  of  delay^ 
I  can  relieve,  if  it  is  an  ordinary  case  in  which  the 
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husband  would  be  liable— is  it  such  ?  The  wife  has 
received  85/.  10«.  for  the  last  two  years  ;  the  hus- 
band admits  817/.  per  annum.  He  now  claims  de- 
ductions which  would  leave  about  700/.  During 
the  suit^  in  all  she  has  received  about  70/.  per 
annum,  that  is,  one-tenth  of  the  income  of  the 
husband— this  is  not  the  usual  alimony. 

This  is  not  like  the  other  cases  cited— there  id 
not  sufficient  income  to  aliment  the  wife — she  could 
not  carry  on  the  suit.  That  she  lives  with  her  mo- 
ther does  not  alter  the  case ;  her  mother  is  not  bound 
to  maintain  her.  And  there  is  less  reason  for  the 
husband  to  make  the  application,  as  above  500/.  per 
annum  of  his  income  came  with  the  wife.  The 
costs,  therefore,  are  to  be  taxed  in  the  usual  way. 

The  Court  regrets  that  the  negociation  did  not 
succeed :  but  as  the  cause  is  to  go  on,  1  shall  expect 
it  will  proceed  with  more  than  ordinary  diligence 
— it  is  the  interest  of  the  public  as  well  as  of  the 
parties  that  there  should  be  no  delay. 


1809. 
Michaelmas 

Termy 
November  9. 

A  minister  of 
the  EsUbliah- 
ed  Chorch 
cannot  refuse 
to  burj  the 
child  of  a 
Diaeoter. 


The  office  of  the  Judge  promoted  by  Kemp  v.  Wickes. 

tfuDGMENT. 

Sir  John  Nicholl. 

This  suit  is  brought  against  the  Reverend  John 
Wight  Wickes,  described  as  the  Rector  of  Wardly 
cum  Bel  ton,  for  refusing  to  bury  the  iniant  chfld 
of  two  of  his  parishioners.  The  usual  proceedings 
have  beea  had  in  the  institution  of  this  suit ;  and 
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articles  are  now  offered  delailinfi:  the  circumstances       1809. 
of  the  charge  proposed  to  be  proved.    The  admis-      Term! 
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sion  of  these  articles  is  opposed,  not  upon  the  form 
of  Itie  pleading,  but  upon  the  entire  law  of  the  case; 
it  being  contended,  that  if  the  facts  are  all  true,  still     Wickes. 
the  clergyman  has  acted   properly,  and  has  been 
goilty  of  no  offence.     This  is  certainly  the  proper 
stag'e  of  the  cause  for  taking  the  decision  of  the 
Oourt  upon  the  point  of  law ;   for^  if  the  facts 
^when  proved  should  constitute  no  offence,  it  will 
only  be  involving  the  parties  in  useless  litigation, 
^nd  keeping  alive  unnecessary  animosity,  if  they 
should  go  on  to  the  proof  of  these  facts.     If,  on  the 
other  hand,  the  facts  are  true,  and  the  defendant  has, 
Ihrough  ignorance  of  the  law,  or  otherwise,  vio- 
lated its  injunctions,  it  is  the  shortest  way  to  admit 
^e  facts,  and  to  submit  to  the  legal  consequences, 
't  is  indeed  to  be  collected,  from  the  mode  in  which 
the  arguments  have  been  conducted,  that  a  spirit 
^f  oandour  actuates  both  the  parties ;  they  wishing 
"'^r'ely  to  ascertain  by  a  judicial  decision  what  the 
'*^^^  is  upon  the  subject,  in  order  to  set  the  ques- 
*'^r^  at  rest  generally,  and  in  order  that  these  par- 
^'^^lar  parties  may  live  in  charity  and  kindness 
^*  *-li  each  other. 

*^he  articles  plead,  in  the  first  place,  the  incum- 

"^  »^  cy  of  Mr.  Wickes.  In  the  second  article  the  68th 

^*^on  is  recited,  which  directs  "  that  no  minister 

*"^-lI  refuse  or  delay  to  christen  any  child  according 

^0     the  form  of  the  Book  of  Common  Prayer,  that 

^^  \>rought  to  the  Church  to  him  upon  Sundays  or 

l^olidays  to  be  christened;  or  to  bury  any  corpse 

lUut  is  brought  to  the  church  or  church-yard,  (con- 
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^1809.      venient  warning  being  given  him  thereof  before) 
\mn!^  in  such  manner  and  form  as  is  prescribed  in  the 
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Book  of  Common  Prayer :  and  if  he  shall  refuse 
to  christen  the  one  or  bury  the  other>  exc^t  the 
W1CKE8.  party  deceased  were  denounced  excommunicated 
majori  excammunicatione  for  some  grievous  and 
notorious  crime^  (and  no  man  able  to  testify  of  hiii 
repentance)  he  shall  be  suspended  by  the  bishop 
of  the  diocese  from  his  ministry  for  the  space  of 
three  months/' 

The  articles  then  go  on  to  plead,  ''that  Mr. 
Wickes  did  in  August,  1 808,  refuse  to  bury  Han- 
nah S  wingler,  the  infant  daughter  of  John  Swing- 
ler  and  Mary  Swingler  his  wife,  of  the  parish  of 
Wardley  cum  BeUon  aforesaid,  then  brought  to 
the  said  church,  or  church-yard,  convenient  wam- 
.ing  having  been  given  :  that  Hannah  Swingler 
died  within  the  parish  of  Wardly  cum  Belton,  and 
being  the  daughter  of  the  said  John  Swingler  and 
Mary  Swingler  his  wife,  who  are  Protestant  Dis- 
senters from  the  Church  of  England  of  the  class  or 
denomination  of  Calvinistic  Independents,  had  been 
first  baptized  according  to  the  form  of  baptism 
generally  observed  among  that  class  of  Dissenters ; 
that  is  to  say,  with  water,  and  in  the  name  of  the 
Father,  and  of  the  Son,  and  of  the  Holy  Ghost^  by 
the  Reverend  Grebrge  Gill,  a  minister,  preaGber^ 
or  teacher,  in  all  respects  duly  qualified  accord- 
ing to  law,  and  of  the  same  class  of  Proteflfadt 
Dissenters ;  and  that  of  that  fact  of  baptism  Mr. 
Wickes  was  sufficiently  apprized,  upon  applica- 
tion being  made  for  the  burial  of '  the  infknt  in  tiie 
church-yard  of  the  said  parish  in  manner  and  form 
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iNit  he  assigned  the  saroe^"  that  is^  the  form  of  the      Temt. 


bay (jgaij  *'  ejcpressly  as  the  ground  of  his  not  com- 
plying with  the  said  application."    Here^  Ihen^  it  is      '^^^ 
pleaded,  and  it  is  4inderjtaken  to  be  proved^  and    Wjci^es. 
atp8e3eni;  in  this  respect  the  articles  must  be  taken   ' 
to  be  true,  that  Mr.  Wickes  did  not  4oubt  on  the 
qseition  of  fact  that  the  infant  had  been  «o  bap- 
(iied;  but  lie  refused  upon  the  ground  of  Iaw« 
Dspaely^  ihat  be  was  not.  bound  to  bury  a  person 
of  that  ilescription.     The  semaining  articles  are  in 
the  naaiJ  form  ;  they  are  not  material  to  be  stated 
for  the  purpose  of  considering  the  question  ihat  is 
nmr  to  be  decided. 

In  these  articles  it  is  pleaded  that  Abe  minister 

'm  required  Jby  regular  warning  to  bury  this  in* 

fittit.in  tlie  form  prescribed  by  the  Book  of  Com- 

Ak>d  Prayer  aod  by  the  Canon.    The  Canon^  nat 

^'^e  «ierely  (as  has  been  thrown  out)  for  the  pio- 

^clion  of  the  clergy^  but  made  for  their  discipline 

^^^  aind  to  enforce  tlie  performance  of  their  duty, 

ttiMfaibits  the  refusal  of  burial  in  all  cases  exccypt  in 

tttt  oaae  of  exconununicated  persons^  and  punishes 

^Vch  ^efosal ;  and  perhaps  the  learned  Counsel  who  . 

^V^e  last  is  correct  in  sayings  that  by  the  general 

^^MfH^ption   ''persons"  is  here  to  be  understood 

Christian  persons ;  and  therefore  that^  where  appli- 

^tien  was  made  for  the  burial  of  any  persons  who 

'"^ht  not  be  considered  as  Christians^  they  did  not 

-^HHiie  within  the  ^description  of  the  Canon.    The 

'ftnWic^  however^  wlMch  is  that  part  of  the  Book 

"tf -Common  Prayer  that  contains  directions  for  the 

JXyfomwDipe  of  the  different  offices^  adds  two  othex 
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*r«^.      office  of  burial  is  in  this  form  :— ''  Here  is  to~  be 
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noted,  that  the  office  ensuing  is  not  to  be  used  for 
any  that  die  unbaptized^  or  excommunicate^  or 
W1CU8.  have  laid  violent  hands  upon  themselves."  ADd> 
by  the  old  law,  burial  was  refused  to  persons  of  the 
same  description,  and  indeed  of  some  other  descrip- 
tions ;  persons  who  had  fallen  in  duels,  and  some 
others,  were  interdicted  from  receiving  Christian 
burial :  but  here  the  Rubric  does  expressly  state^ 
'^  that  the  office  is  not  to  be  used  for  persons  un- 
baptized  or^  excommunicated,  or  who  have  laid 
violent  hands  upon  themselves/' 

These  directions,  contained  in  the  Rubric^  are 
clearly  of  binding  obligation  and  authority.  Ques- 
tions indeed  have  been  raised  respecting  the  Ca- 
nons of  1603,  which  were  never  confirmed  by 
Parliament,  whether  they  do,  in  certain  instances, 
and  propria  vigore,  bind  the  laity :  but  the  Book 
of  Common  Prayer,  and  therefore  the  Rubric  con- 
tained in  the  Book  of  Common  Prayer,  has  been 
confirmed  by  parliament.  Anciently,  and  before 
the  Reformation,  various  liturgies  were  used  in  this 
country ;  and  it  should  seem  as  if  each  bishop 
might  in  his  own  particular  diocese  direct  the  form 
in  which  the  public  service  was  to  be  performed : 
but  after  the  Reformation,  in  the  reigns  of  Edward 
the  Sixth  and  Queen  Elizabeth,  acts  of  uniformity 
passed,  and  those  acts  of  uniformity  established  a 
particular  Liturgy  to  be  used  throughout  the  king- 
dom. King  James  the  First  made  some  alteration 
in  the  Liturgy  ;  particularly,  as  it  will  be  necessary 
to  notice,  in  this  matter  of  baptism.    Immediately 
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open  the  Restoration  the  Book  of  Common  Prayer       I809. 
\^^  revised.     An  attempt  was  then  made  to  render       Term. 


it  satisfactory^  both  to  the  Church  itself,  and  to 
ttiose  who  dissented  from  the  Church,  particularly      ^™^ 
to  the  Presbyterians;  and  for  that  purpose  confer-     Wickes. 
^nces  were  held  at  the  Savoy  :  but  the  other  party 
I'equiring  an  entire  new  Liturgy  on  an  entire  new 
plan,   the  conference  broke  up  without  success. 
Tb*  Liturgy  was  then  revised  by  the  two  houses  of 
Ooiivocation  ;  it  was  approved  by  the  King ;  it 
presented  to  the  Parliament,  and  an  act  passed 
finning  it  in  the  13th  and   14th  Charles  II., 
ng  the  last  act  which  has  passed  upon  the  sub- 
t ;  and  so  it  stands  confirmed  to  this  day,  except 
^o  far  as  any  alteration  may  have  been  produced  by 
th^  Toleration  Act,  or  by  any  subsequent  statutes. 
The  Rubric  then,  or  the  directions  of  the  Buok 
t>f    Common  Prayer,  form  a  part  of  the  statute  law 
t.lie  land.     Now  that  law  in  the  Rubric  forbids 
burial  service  to  be  used  for  persons  who  die 
^Ol>aptized.     It  is  not  matter  of  option  ;  it  is  not 
^•^^tter  of  expediency  and  benevolence  (as  seems  to 
'^^ve  been  represented  in  argument,)  whether  a 
•i"gyman  shall  administer  the  burial  service,  or 
^*^^11  refuse  it ;  for  the  Rubric,  thus  confirmed  by 
Mi^  statute,  expressly  enjoins  him  not  to  perform 
^"^e  office  in  the  specified  cases  ;  and  the  question 
^*»    whether  this  infant,  baptized  with  water  in  the 
^atne  of  the  Father,  the  Son,  and  the  Holy  Ghost, 
^y  a  Dissenting  minister,  who  is  pleaded  to  have 
^^alified  himself  according  to  the  regulations  of 
fl^e  Toleration  Act,  did  die  unbaptized  within  the 
^^  meaning  of  the  Rubric.    If  the  child  died  un- 
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1809.      baptized,  the  minister  was  not  only  jostified^  but  it 
Term.      ^^^^^  ^^  duty,  and  be  was  enjoined  by  law,  not  to 
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perform  the  fiervtce.  If  the  child  did  not  die  un- 
baptized,  then  be  has  Tiolated  the  Gmou,  by  a 
Wi«s8»  refusal  neither  j  ustified  by  any  exception  Mntaiaed 
in  the  Canon  itself  expressJy,  nor  by  any  aiibae- 
^^nt  law. 

The  question  has  been  most  ably  and  most  da- 
borately  argued  by  the  counsel  on  both  sides ;  and 
not  only  are  the  parties,  but  certainly  the  Court 
itself  is,  under  yery  considerable  oUjgation  to  them 
for  the  assistance  which  it  has  -received  in  C0D8ider» 
ing  this  question. 

Toascertain  the  true  meaning  of  the  law,  the 
offdkiary  rules  of  construction  most  be  resorted  to; 
first,  by  consideriag  the  words  in  their  plain  mean- 
ing and  in  their  general  aease,  unconnected  with 
the  law ;  and,  in  the  next  place,  by  examining 
whether  any  special  mpeaningcan  be  aflKxed  toithe 
words,  when  connected  with  the  law,  eithw  in  its 
context  or  in  its  history. 

The  plain  simple  import  of  the  word  '^  nnbiip^ 
tized,"  in  its  general  sense,  and  unconnected  with 
the  Ri)brtc,  is,  obviously,  a  person  not  baptized 
at  all,    not  initiated  into  the  Christian  Chnralu 
In  common  parlance,  as  it  is  sometimes  expressed^ 
that  is,  in  the  ordinary  mode  of  speech  and  in  Ihe 
common  use  of  language,  it  may  he  said  that  this 
person  A.  was  baptized  according  to  the  form  of  the  ^ 
Romish  Church  ;  that  another  person  B.  was  bap- 
tized according  to  the  form  of  the  Greek  Church  s 
that  another  person  C.  was  baptized  according  lo^ 
the  finrm  of  the  Presbyterian 'Church  j  that  an^tlMr^ 
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person  was  baptized  according  to  the  form  used       I809. 
omong  the  Calvinistic  Indepeudents ;  and  that  ano-       Term. 


t.her  person  was  baptized  according  to  the  form 
/used  by  the  Church  of  England:  but  it  could  not  ^.  ^^* 
be  said. of  any  of  those  persons  that  they  were  un-  '  Wickes. 
Inptized ;  each  had  been  admitted  into  the  Christian 
:Chmc\i  in  a  particular  form  ;  but  the  ceremony  of 
Jbeptism  would  not  have  remained  unadministered^ 
'pnwided  the  essence  of  baptism^  according  to  what 
iM^9  generally  been  received  among  Christians  as 
tlie  essence  of  baptism^  had  taken  place. 

Such  being  the  general  meaning  of  the  word  in 
ordinary  application  and  use^  and  standing  un- 
nected  with  this  particular  law>   is  there  any 
^bicig  in  the  law  itself,  in  its  context^  that  varies  or 
Its  its  meaning  ?    The  context  is^  that  the  office 
1  not  be  used  for  persons  who  die  unbaptized, 
excommunicate^  or  that  lay  violent  hands  upon 
mselves.     What,  then,  is  the  description  of  per- 
8  excluded  from  burial  that  is  put  in  association 
^b  these  unbaptized  persons  ?    Excommunicated 
ns  and  suicides, 
^ow  excommunication,  in  the  meaning  of  the 
^^^'^  of  the  English  Church,  is  not  merely  an  ex- 
Ision  from  the  Church  of  England,  but  from  the 
istian  Church    generally.      The  ecclesiastical 
excooimonicates  Papists.     The  ecclesiastical 
excommunicates  Presbyterians.    Dissenters  of 
"^H  descirptions  from  the  Church  of  England  are 
^^ble  to  excommunication.     But  what  is  meant  by 
^Church  of  England  by  the  term  of  excommuni- 
cation can  be  best  explained  by  the  articles  of  that 
Qiareh.    By  the  33d  article  it  is  expressly  stated. 
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1809.       "  That  person  which  by  open  denunciation  of  the 
\erm!^^  Church   IS   rightly  cut  off  from  the  unity  of  the 
^^^^^^^^      Church  and  excommunicated  ought  to  be  taken  of 
^™'       the  whole  multitude  of  the  faithful  as  an  heathen 
.WicKEs.     and  publican  until  he  be  openly  reconciled  by  pe- 
nance, and  received  into  the  Church  by  a  judge  that 
hath  authority  thereunto  :"  that  is,  he  is  no  longer 
to  be  considered  as  a  Christian,  no  longer  to  be 
considered  as  a  member  of  the  Christian  Church 
universal,  but  he  is  to  be  considered  ^^  as  an  hea* 
then  and  a  publican/'  for  those  are  the  words  of 

the  article. 

It  has  been  said^  that  in  this  country  a  foreign 
excommunication  could  not  be  noticed,  and  that  a 
foreign  country  could  not  notice  an  excbmrnoni* 
cation  by  this  country  ;  and  certainly  that  is  true^ 
for  no  laws  can  be  made  binding  and  compulsory 
beyond  the  country  over  which  the  authority  mak- 
ing the  law  extends.  The  articles  of  religion^ 
though  confirmed  by  act  of  Parliament,  only  ex- 
tend to  this  country,  and  to  the  subjects  of  this 
country.  The  discipline  of  the  church  and  its  pa- 
nishment  by  excommunication  can  therefore  only 
extend  to  this  country  :  but  all  his  Majesty's  sub- 
jects, whether  of  the  Church  of  England^  or  whe- 
ther dissenting  from  that  Church  either  as  Papists 
or  as  any  other  description  of  Dissenters,  are  bound 
to  consider  an  excommunicated  person  as  an  hea- 
then and  a  publican,  be  the  person  himself  of  tbe 
Church  of  England,  or  be  he  of  any  other  class  or 
sect.  This  is  the  first  description  of  persons  put  in 
association  with  persons  unbaptized. 

The  next  description  is  that  of  suicides :  they 
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are  supposed  to  die  in  the  commission  of  mortal       1809. 
sin,  and  in  open  contempt  of  their  Saviour  and  of      Term. 


his  precepts  ;  to  have  renounced  Christianity ;  to 

ha?c  unchristianized  themselves  :  that  is  the  view         ^  ^ 

which  the  law  takes  of  the  persons  who  are  self-     Wickes. 

murderers. 

Then,  taking  the  context  of  the  law^  putting 
vnbaptized  persons  in  association  with  excommuni- 
cated persons  and  with  suicides^  both  of  whom  are 
considered  as  no  longer  Christians^  it  leads  to  the 
same  construction  as  the  general  import  of  the 
words;  namely^  that  burial  is  to  be  refused  to  those 
who  are  not  Christians  ut  all^  and  not  to  those  who 
ire  baptized  according  to  the  forms  of  any  parti- 
cakr  church. 

Having  thus  considered  the  words  in  their  gene- 
ral meanings  and  as  connected  with  the  context  of 
the  law,  it  may  not  be  improper,  before  the  Court 
proceeds  to  what  is  next  proposed,  namely,  the  his- 
tory of  the  law,  to  notice  another  rule  of  construc- 
tion, which  is  this ;  that  the  general  law  is  to  be 
construed  favourably,  and  that  the  exception  is  to 
he  construed  strictly.  Here  the  general  law  is,  that 
borial  is  to  be  refused  to  no  person.     This  is  the 
law,  not  only  of  the  English  Church  ;  it  is  the  law^ 
not  only  of  all  Christian  Churches;  but  it  seems 
to  be  the  law  of  common  humanity  ;  and  the  limit- 
ation of  such  a  law  must  be  considered  strictiaaimi 
juriM. 

It  is  with  some  degree  of  surprize,  that  the 
Court  has  heard  the  suggestion  of  there  being  no 
law  to  compel  the  Clergy  to  bury  Dissenters.  This 
aeema  to  be  most  strangely  perverting,  or  rather 
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Term.  **  "^** — "  there  any  law  expressly  enjoining  the 
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Clergy  to  bury  Dissenters  :  but^  Does  any  law  ex-* 
elude  Dissenters  from  burial  ?  It  is  the  duty  of  tho 
WicKEs.  parish  minister  to  bury  all  persons  dying  within  hb 
parish^  all  Christians.  The  Canon  was  made  to 
enforce  the  performance  of  that  duty^  and  to  pu- 
nish the  refusal  of  burial :  nothing  can  be  mora 
large  than  the  Canon  is  in  this  respect.  It  doet 
not  limit  the  duty  to  the  burial  of  persons  who  are 
of  the  Church  of  England ;  he  is  to  bury  all  per<» 
sons  that  are  brought  to  the  Churchy  upou  conve* 
nient  warning  being  given  to  him.  The  Caooo 
has  the  single  exception,  expressly  of  excommuiii- 
cated  persons.  The  Rubric  adds  the  other  ex^ 
press  exceptions,  of  persons  unbaptized  and  Imi* 
ddes.  It  is  true  that  the  Canon  says  they  are  to 
christen  any  child,  and  to  bury  any  corpse;  and 
hence  it  has  been  suggested^  that  the  Canon  nieam 
they  are  only  to  bury  those  who  have  been  first 
christened  according  to  the  form  of  the  Cboreb : 
but'  the  Canon  says  no  such  thing,  nor  doetftht 
Rubric  say  any  such  thing ;  there  is  nothing  of  tbt 
sort' to  be  found  in  any  express  law;  nothirig^OM 
be  more  general  than  the  injunction  to  bury  all 
persons,  and  all  persons  who  are  not  specially  <n* 
cepted  are  entitled  to  that  rite.  Exceptions,  thea, 
being  to  be  construed  strictly  (for  it  is  always  to  be 
presumed  that  if  the  lawgiver  meant  that  hit  eae- 
ception  should  be  more  extensive  he  would  febTe 
expressed  his  intention  in  clear  and  distitact  Wonh); 
and  exceptions  not  being  to  be  extended  by  nierfe 
implication  so  to  limit  the  general  law^,  it  woqM 
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meanings  which  has  been  contended  for  in  argu*       Term. 
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ment  (namely,  that  of  excepting  all  persons  who 
have  not  been  baptized  by  a  lawful  minister  of 
tlie    Church  of  England   according  to  the  form     Wickbs. 
prescribed  in  the  Book  of  Common  Prayer),  that 
it  should  have  expressed  it,  not  only  by  the  term 
persons  *'  unbaptized,"  but  by  the  terms   "  per- 
sons who  have  not  been  baptized  according  to  the 
form  prescribed  in  the  Book  of  Common  Prayer." 
It  has  not  done  so,  at  least  in  express  terms. 

It  was  proposed,  then,  to  e)camine  the  history  of 
the  Law  in  order  to  see  whether  the  Rubric,  though 
it  has  not  this  exception  in  express  terms,  stilf  by 
tbe  general  term  ''  unbaptized  '*  has  this  h'mited 
meaning,  '^  not  baptized  according  to  the  forms 
of  the  Engh'sh  Liturgy  and  by  a  lawful  minister  of 
Uie  Church  of  England/'  Now,  if  the  Church  of 
England  has  recognized  persons,  though  not  bap- 
tisBed  in  its  own  forms  and  by  its  own  ministers^ 
yet  as  validly  baptized ;  if  it  has  recognized  lay 
'^ptism  to  be,  though  irregular,  yet  valid,  and  so 
^^Hd  that  the  person  who  has  been  baptized  by  a 
I^ic  cannot  properly  be  baptized  again ;  it  will  ne- . 
^^Marily  follow,  that  it  cannbt  mean  to  exclude  from 
^'^Xrial  all  persons  who  have  not  been  baptized  ac- 
^^^ing  to  the  forms  of  its  Liturgy,  that  it  can  only 
^^n  to  exclude  those  who  have  not  been  baptized 
^t  all  by  any  form  which  can  be  recognized  as  an 
^itiation^ — a  legal  and  valid  initiation,  into  tbe 
^fctistian  Church. 

This  leads  me  into  a  very  extensive  question, 
?l*^iiicly,  the  validity  of  lay  baptism ;  but  which  the 
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1809.       Court  is,   however  reluctantly,  compelled  to  ex- 
Term.      amine,  by  the  nature  of  the  case,  and  the  argu- 

^-^^^r^^    ments  which  have  been  offered  to   its  considerar 
^™^      tion. 

WicKEs.  The  Law  of  the  Church  of  England,  and  its  his- 
tory, are  to  be  deduced  from  the  ancient  general  Ca- 
non Law — from  the  particular  constitutions  made 
in  this  country  to  regulate  the  English  Church — 
from  our  own  Canons — from  the  Rubric,  and  from 
any  acts  of  Parliament  that  may  have  passed  upon 
the  subject ;  and  the  whole  may  be  illustrated,  also, 
by  the  writings  of  eminent  persons. 

Now  if  the  first  head  be  enquired  into  (the  an- 
cient Canon  Law),  it  will  appear  that,  from  Ibe 
earliest  times,  the  use  of  water  with  the  invoca- 
tion  of  the  name  of  the  Father,  of  the  Son,  and  of 
the  Holy  Ghost,  was  held  to  be  the  essence  of  bap- 
tism; that  baptism,  so  administered,  even  by  a 
layman  or  a  woman,  was  valid  ;  and  that  a  person, 
who  had  been  so  baptized,  was  not  to  be  baptized 
again. 

It  may  not  be  improper  just  to  refer  to  the  pass- 
ages of  Scripture,  which  have  been  referred  to  by 
the  Church  itself  as  the  foundation  of  its  law  in 
this  respect : — they  are  these.  First,  the  words  of 
our  Saviour ;  ''  Unless  a  man  be  bom  again  of  wa- 
ter, and  of  the  Spirit,  he  cannot  enter  into  the 
kingdom  of  God."  Hence  the  Church,  without 
presuming  to  decide  whether  a  person  unbaptized 
might  not  be  saved  through  God's  mercy,  yet  has 
held  that  baptism  was  so  strongly  enjoined  as  a 
matter  of  indispensable  necessity,  that  rather  than 
omit  it  altogether,  the  ceremony  was  to  be  per- 
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tions^  baptizing  them  in  the  name  of  the  Father^ 
and  of  the  Son,  and  of  the  Holy  Ghost/'  have  been 
li^ld  to  require  the  invocation  of  the  Holy  Trinity,     Wickbb. 
a^    the  essential  form  of  words  necessary  to  bap* 
CiiB  TO.   The  passage  in  the  Epistle  to  .the  Ephesians, 
"^^    ^!)ne  Lord>   one  faith,   one  baptism/'  has  been 
ti^ld  by  the  Church  to  prohibit  a  second  baptism; 
OB*^  as  the  learned  Hooker  has  expressed  it,  ''  Itera- 
tion of  baptism  once  given  has  always  been  thought 
^  ^  v^nanifest  contempt  of  that  ancient  apostolic  apho- 
^i^«n,  '  one  Lord,  one  faith,  one  baptism.'  "     It  is 
^^»e,  however,  to  be  observed,  that  the  Courtis 
•^^>t  entering  into  any  question  of  theological  con- 
^•■•oversy  ;  it  is  merely  endeavouring  to  trace  and  to 
ertain  the  fact, — what    has  been  held  by  the 
urch  to  be  the  law.    The  Court  has  only  to  ad- 
nister  the  law,  as  it  finds  it ;  it  is  not  to  pre-> 
^u  sue  to  enter  into  any  speculations  upon  its  pro- 
P«^iety. 

^ow,   conformable  to  what  has  been    already 
^•-^4ed  will  be  found  the  text  of  the  canon  law.  The 
l^^^tagesin  that  law  are  almost  innumerable.  Many 
^^^e  been  cited  by  the  counsel.     In  the  third  part 
^f   the  decree  De  Consecratione ^  and  in  the  fourth 
^^Minction  De  Baptismi  Sacramento,  there  are  a 
S^eat  number  of  paragraphs  to  this  effect :  and  it 
niay  be  sufficient  just  to  state  the  titles  of  the  dif- 
ferent paragraphs  or  sections  of  that  distinction. 
For  instance,   the  nineteenth    paragraph   states, 
nemo  nisi  sacerdoa  baptizare  presumat  ;  certainly 
ilurecting  that  regular  baptism  is  to  be  adminis- 
VoL.  111.  u 
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WW.       tered  by  the  priest;  or,  perhaps  it  maybe  more 
3Vrv.      properly  said^  public  baptism.     The  2l8t  section 

^■^^^^^^     is,  etiam  laici  necessitate  cogente  baptizare  pas-' 
^'      sunt;  *'  in  cases  of  urgency  laymen  may  baptize." 

Wiouv.     The  2Sd,  non  reiteratur  baptisma  quod  a  pagano 
ndmstratur  ;  ''  if  baptism    has  been  administered 
by  a  Pagan,  it  is  not  to  be  iterated  ;"  so  cautions 
was  the  ancient  Church  that  there  should  be  no 
re-baptisro.  The  25th,  sictU  per  bonnm  ita  per  tna-- 
lum  minisirum  aque  baptisma  ministrattar.     The 
character  of  the  person  who  administered,  there- 
fore, was  of  no  effect  in  the  validity  of  baptism. 
The  26th  is  to  the  same  effect,  but  rather  more  ex- 
planatory :    Non  menta  ministrorum,  sed  virtuu 
Chrisliy  in  baptismate  operatur.     The  98th,  Nam 
reiteratur  baptisma  quod  in  nomine  Sancta  Trim* 
tatis  ministratur  :  and  it  goes  on  to  illustrate  by 
an  example.  Si  qui  apud  illos  Juereticos  baptiztUi 
sunt,  qui  in  sancUe  Trinitatis  eonfessione  baptizant, 
et  veniant  ad  noSy  recipiantur  quidem  ut  baptizali, 
ne  SancttB  Trinitatis  invocatio  vel  confessio  annvl^ 
ietur.      This,  therefore,  points  out  that  the  es- 
sence was  the  invocation  of  the  Holy  Trinity* 
The  baptism  of  any  Heretics  (and  the  Church 
deemed  all  Dissenters  to  be  of  that  description), 
that  of  any  Dissenters^  who  made  use  of  the  name 
of  the  Holy  Trinity  in  baptism,  was  to  be  received^ 
lest  the  invocation  of  the  Holy  Trinity  should  be 
rendered  and  considered  as  of  no  effect      HTfae 
dSd,  Non  reiteratur  baptisma  qicod  in  fide  Sanetm 
Trinitatis   ab  Hueretids  prastatur:  that,   there^ 
fore,  is  to  the  same  effect  as  the  former  section. 
The  36th  is.  Valet  baptisma,  etsi  per  laifiOB  mi* 
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est  baptisma  per  seipsum  quod  datum  est  in  nomine 
Patris,  Filii,  et  Spiritus  Sancti.  There  are  many 
other  passages  to  the  same  eflTect,  confirming  all  Wickes, 
the  foregoing ;  and  it  is  perfectly  clear  tbat^  ac- 
tording  to  the  general  Canon  Lblw,  though  regular  * 
baptism  was  by  a  Bishop  or  Priest,  yet,  if  adminis- 
fened  by  a  Laic,  or  by  a  Heretic  or  Schismatic,  it 
1^6  valid  baptism  ;  and  so  valid  that  it  was  not  to 
^  repeated. 

The  next  branch  of  the  Law  of  our  Church,  and 

^tiich  reached  down  to  the  time  of  the  RefDrraation, 

the  law  which  is  to  be  found  in  the  legatine 

provincial  constitutions:  the  former  being  laws 

■11^^  in  this  country  under  the  sanction  of  the  Popes' 

rtes,  Otho,  Legate  of  Gregory  the  Ninth,  and 

^^tliobon.  Legate  of  Clement  the  Fourth.  The  latter^ 

^•"^  provincial  constitutions,   were  those  made  in 

^^^•tavocation  under  several  Archbishops.  The  whole 

^^    (hese  have  been  collected  by  the  very  eminent 

^^glish  Canonist,  Lyndwood;    who  has  written  a 

^^*«7  learned  commentary  or  gloss   upon  them, 

^^^jcb  is  also  of  high  authority  in  all  courts  admi- 

^**tering  the  ecclesiastical  law  of  this  country. 

^^^Mse  constitutions  are  precisely  to  the  same  effect 

**   the  former.    Regular  baptism  was  to  be  admi-^ 

•*^<cred  by  a  priest,  and  in  the  church,  and  at  cer- 

****  Mated  times  of  the  year :    but  in  cases  of  ur- 

(pc^iey  a  kyman  might  administer  baptism  in  pri« 

^'^t.e  houses,  rather  than  it  should  not  be  admin  is- 

^**ed  at  aM.    If  a  layman  interposed  without  neces- 

^3r  in  the  office,  he  v^as  punishable :   but  still  the 

u2 
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In  the  constitution  of  Otho  De  Baptismo  et  Forma 
Bapiizandi,  which  will  be  found  in  Lyhdwood,  page 
Wjckjbs.  10  of  the  Legatine  Constitutions^  it  is  among  other 
things  directed,  that  Priests  shall  particularly  in- 
struct their  parishioners  in  the  form  of  baptizing  ^ 
of  course  shewing  that  lay  baptism  was  allowed .; 
that  it  was  recommended^  rather  than  that  no  bap-. 
tism  at  all  should  take  place ;  otherwise  it  could 
not  have  been  proper  and  necessary  for  the  Priests 
to  have  instructed  their  parishioners  in  the  form. 
The  constitution  of  Othobon^  to  be  found  in  Lynd- 
wood^  P^^c  80^  confirms  and  approves  of  this  former 
constitution^  and  enjoins  precisely  the  same  things 
The  provincial  constitutions  of  Archbishop  Peccham 
particularly  enjoin^  that  after  baptism  by  a  Layman 
it  is  not  to  be  iterated.  The  passage  will  be  found  in 
Lyndwood  41^  Caveant  sacerdotes  ne  baptismum 
legitimi  factum  audeant  iterate  ;  and  Lyndwood, 
in  his  gloss  upon  the  word  baptismum,  says^  Sive 
per  Lakum  sive  per  Clericum  etiam  per  Pa- 
ganum  in  casu  necessitatis;  so  that  it  is  good, 
''  whether  by  a  Layman^  or  a  Clergyman,  nay  even 
in  a  case  of  necessity  by  a  Pagan ;''  and,  in  his  glon 
upon  the  words  legitimi  factum,  he  says,  two 
things  are  essential  to  it,  duo  sunt  necessaria,  ver- 
bum  et  elementum  aqiue ;  and  in  describing  what 
is  meant  by  verbum,  be  explains  the.  form  of  the 
words  to  be  those  which  have  been  always  osed^ 
''  I  baptize  thee  in  the  name  of  the  Father,  and  of 
the  Son^  and  of  the  Holy  Ghost/'  In  a  further  con- 
stitution of  Archbishop  Pecchamj  to  be  found  in 
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by  laymen  or  by  women  ;  and  he  speaks  rather 
strongly  of  those  Priests  who  do  so  baptize,  terming 
them  %tolidi  sacerdotes :  and  the  constitution,  con-  Wickesw 
dudes,  QjAod  si  sacerdos  ralionahUiler  dubitet  an 
P(xrmdu8  in  Jormd  debild  baptizatus  ait,  dicat,  Si 
iopeizattM  es,  ego  non  rebaptizo  te ;  si  nondum 
i^iptizatus  es,  ego  baptizo  te  in  nomine  Patris,  et 
fltiiy  et  Spiritus  Sancti.  Lyndwood  here  again* 
cautiously  explains  the  words  in  formd  debitd, 
^  he  had  before,  to  mean  by  the  use  of  the  element 
water,  and  by  the  use  of  the  words  of  the  invoca- 
tion of  the  Holy  Trinity  ;  and  that  it  was  m  forma 
ix^iidy  though  by  a  Layman. 

Now  these  passages  shew,  not  only  that  those 
baptisms  were  held  to  be  valid,  but  they  shew  how 
Alremely  cautious  the  Church  was  that  Baptism 
ibxmld  not  be  repeated.     These  references  to  the 
Ancient  likw  will  also  serve  to  explain  and  illustrate 
Any  matter,  which  could  be  considered  as  doubtful 
in  ibe  construction  of  the  more  modern  law  of  the 
Rubric.    It  therefore  seems  to  admit  of  no  doubt, 
ftatby  the  law  of  the  English  Church,  as  well  de- 
duced from  the  general  Canon  Law  as  from  its 
^n  particular  constitutions,   down  to  the  time  of 
Ac  Reformation,    lay   baptism  was   allowed  and 
Nctised.    It  was  regular,  and  even  prescribed,  in 
^^ate  of  necessity  :    it  was  so  complete  and  valid, 
^t  it  was  by  no  means  to  be  repeated.     It  also 
^^y  appears  that,  in  order  to  ascertain  its  va- 
Wily^  no  enquiry  was  necessary  to  be  made  in-to 
^existing  urgency  under  which  it  was  adminis* 
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1809.      tered ;   but  only  into  what  was  declared  to  be  the 
Term.      cssence^  whether  it  had  been  administered  by  water^. 


and  in  the  form  of  the  itivocation ;    for^  if  thate 
forms  were  used^   the  baptism  by  a  layman  was 
Wicu8»     complete  and  valid. 

So  the  matter  stood  at  the  time  of  the  Reformat 
tion  :  and  that  period  is  an  important  one ;  for^  if 
lay  baptism  had  been  considered  as  one  of  the 
errors  of  the  Romish  Churchy  it  would  have  been 
corrected  at  the  time  when  all  the  Christian  world 
had  their  attention  pointed  to  those  particular  er- 
rors. But  the  fact  is  otherwise^  for  the  use  of  lay 
baptism  was  manifestly  continued  by  the  English 
Reformed  Church.  Liturgies  were  framed,  and 
acts  of  uniformity  passed  by  Parliament^  in  the 
reigns  of  Edward  the  Vlth  and  of  Queen  Elizabeth. 
In  those  the  Rubrics  run  thus :  ''  Let  those  that 
be  present  call  upon  God  for  his  grace^  and  say  the 
Lord's  Prayer  if  the  time  will  suffer  :  and  then  one 
of  them  shall  name  the  child,  and  dip  him  in  the 
water,  or  pour  the  water  upon  him,  saying  these 
words,  '  I  baptize  thee  in  the  name  of  the  Father, 
^nd  of  the  Son,  and  of  the  Holy  Ghost.'  *'  Here  is 
no  mention  whatever  of  a  Priest  or  lawful  Minister^ 
as  the  person  who  is  to  officiate  upon  the  occasion  :. 
it  is  directed  Iq  be  done  by  '^  those  who  are  present," 
or  one  of  them^  without  singling  out  or  particular- 
izing what  the  person  is  to  be  who  is  to  administer 
this  Sacrament.  And  the  better  opinion  seems  ta 
be,  that  all  private  baptism  was  by  laymen,  ante-* 
cedent  to  the  time  of  king  James ;  that  it  was  cdaly, 
public  baptism  in  the  church  which  was  to  be  ad- 
ministered by  a  Priest ;  and  that,  wherever  th«^ 
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1800.      orderly.  Up  to  that  time,  wherever  private  baptism 
Term.      ^^^  allowed,  there  was  nothing  to  be  found  in  the 
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ancient  Canons,  the  Constitutions  of  the  Churchy 
or  the  Rubric,  that  required  the  minister  as  a  per- 
W1CKE8.  8on  at  all  necessary  to  be  present  for  the  orderly 
administration  of  such  private  baptism  :  it  was  not 
even  to  be  inferred  that  it  would  be  more  regular, 
for  the  minister  is  not  mentioned ;  on  the  contrary, 
in  cases  where  private  baptism  was  necessary  (and 
it  was  only  allowed  in  cases  of  necessity)  the  peo- 
ple were  to  be  instructed  how  to  perform  it  them- 
selves. The  most  to  be  deduced  from  this  article 
therefore  is,  that  it  was  thought  at  that  time,  by  the 
convocation,  that  it  would  be  more  proper,  regular, 
and  decent,  to  have  the  ceremony  of  private  bap- 
tism performed  by  ministers  ;  and  therefore  it  was 
directed  to  be  performed  by  them,  and  Laics  were 
restrained  from  doing  it :  but  the  article,  as  before 
stated,  does  not  appear  to  have  been  published. 

King  James  the  First  (who  considered  himself  a 
great  divine)  disapproved  of  the  practice  of  lay  bap- 
tism. Soon  after  his  accession  conferences  were  heM 
at  Hampton  Court  with  the  Clergy  for  the  purpose 
of  revising  and  reconsidering  the  Liturgy,  and  par- 
ticularly this  article  of  private  baptism.  The  King 
expressed  strongly  his  disapprobation  of  lay  bap- 
tism ;  and  seemed  more  inclined  to  no  baptism  at  all 
than  that  the  office  should  be  performed  by  a  Laic : 
but  his  divines  (most  of  them  prelates  of  very  great 
eminence)  differed  from  him  in  respect  to  prefer- 
ring the  total  omission  of  baptism  to  its  being  zA* 
ministered  by  a  layman.  It  was,  however,  agreed 
so  far  to  alter  the  Rubric,  as  to  direct  that  private 
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been  preserved  of  these  conferences  will  see»  that 
neither  the  King  nor  the  Bishops  maintained  that 
baptism^  if  de  facto  performed  by  a  Laic,  was  tn-  Wickes* 
vatid  ;  on  the  contrary,  even  king  James  expressly 
declared  his  opinion  to  be,  that  if  baptism  had  been 
performed  by  a  Laic  with  water  and  the  invocation 
of  the  Trinity  (which  he  also  admitted  to  be  the  es- 
Bcnce  of  the  Sacrament  itself)  such  baptism  was  not 
to  be  iterated  ;  that  is,  that  the  person  was  not  to 
be  re-baptized  ;  for  the  king's  words,  as  recorded, 
are^  '^  I  utterly  dislike  all  re-baptization  on  those 
whom  women  or  Laics  have  baptized/'  He  him- 
self^ therefore,  considered  lay  baptism  as  valid^ 
tbongh  he  thodght  fit  to  enjoin  the  administration, 
even  of  private  baptism,  to  be  by  a  clergyman  as 
much  more  orderly  and  proper. 

The  Rubric  at  that  time  agreed  on  was  never 
confirmed  by  Parliament ;  but  a  proclamation  af- 
terwards appeared  ''  for  the  authorizing  an  uni- 
formity in  the  Book  of  Common  Prayer  ;*'  and  His 
Majesty  says  in  that  proclamation,  ''  We  have 
thooght  meet  that  some  small  matters  might  rather 
be  explained  than  changed/'  The  proclamation 
has  no  suggestion  whatever  of  so  important  a 
change  in  the  English  Church — in  the  established 
constitution  of  that  Church  as  it  had  existed,  not 
only  in  eariy'tmies,  but  as  it  existed  after  the  Re- 
formation had  taken  place — as  that  baptism  ac- 
tually administered  even  by  a  Laic  in  the  due  form 
with  the  element  and  the  words  should  be  consi- 
dered as.  wholly  null  and  invalid,  and  that  such  a 
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baptism  could  bear  re-baptization.  There  is  no- 
thing of  the  kind  in  the  proclamation  ;  on  the  con- 
trary^ explanations  in  some  small  things  rather  than 
a  change  are  alone  referred  to. 

In  construing  all  laws^  it  is  proper  to  enqaire 
ho>v  the  law  previously  stood ;  for  it  will  reqoire 
more  express  and  distinct  terms  to  abrogate  and 
to  change  an  old  established  law^  than  to  pro- 
vide  for  a  new  case  upon  which  the  former  law 
has  been  wholly  silent.  Private  baptism  by  Lay- 
men had  always  been  held  valid,  and  almost  en- 
joined as  regular.  The  Rubric  having  now  intra* 
duced  the  order  that  it  shall  be  administered  by  the 
lawful  Minister^ — what  would  be  the  obvions  con- 
struction of  this  alteration  ?  That  in  the  regnkr 
and  ordinary  and  decent  administration  of  private 
baptism,  it  became  the  duty  of  the  lawful  Minister 
to  perform  the  office.  But  if  the  old  law  was 
meant  to  be  completely  changed  ;  if  it  had  been 
intended  to  invalidate  the  old  law  in  this  respect^ 
and  that  all  other  baptism,  except  that  by  a  lawfol 
Minister  should  be  considered  as  absolutely  null  and 
void  ;  the  new  law  would  most  expresdy  and  dis- 
tinctly have  declared  it. 

Upon  this  rule  of  construction,  the  case  of  mar- 
riage has  been  referred  to  as  strongly  analogoot* 
Marriages  are  by  the  Rubric  enjoined  to  be  solem^ 
nized  by  a  minister :  there  is  to  be  a  previous  pub** 
lication  of  banns,  and  other  ceremonies  are  to  be 
observed  ;  the  laws  of  the  Church,  and  the  stale  hy 
several  acts  of  Parliament,  prohibited  marriage  to 
be  performed  in  any  other  way :  it  punished  the 
parties  concerned  in  clandestine  mafriages,  botbthe 
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ti^een  whom  they  were  solemnized.     Bqt,  notwith-       T^m!^ 
standing  all  these  laws  enjoining  how  a  marriage  was     v^v*^ 
t^>  be  solemnized^  and  punishing  those  who  solem-       ^™^ 
mizcd  it  in  any  other  way^ — what  was  the  conse-     Wickes^ 
quince  ? — did  the  marriage  become  void  ?     By  no 
nmeans.  A  marriage^  in  a  private  house^  between  mi- 
vit^rs^  was  a  perfectly  valid  marriage  (notwithstanding 
1%  ipras  an  irregular^  and,  so  far,  an  unlawful  marriage) 
'till  the  Marriage  Act  by  direct  and  positive  terms  ex- 
pressly declared  that  such  a  marriage  should  be  null 
cfcQd  void  to  all  intents  and  purposes.  So  baptism  in 
cfc  honse,  to  be  regular  after  this  Rubric,  could  only 
l»e  administered  upon  occasions  of  urgency,  and  by 
A  minister  of  the  Chufch  :  but  if  it  was  performed 
Vy  ^  layman,  and  without  necessity,  (though  it  was 
ttn  irregular  baptism,  though  the  parties  might  be 
ininished  for  violating  the  injunctions  of  the  Ra* 
bfic,)  still  it  was  not  an  invalid  baptism,  and  the 
p%rty  could  not  be  re-baptized. 

The  Rubric  itself,  as  published  by  King  James^ 
Ittds  to  the  very  same  conclusion.  Certain  ques- 
tions are  directed  to  be  asked  for  the  purpose  of 
^tcertaining  whether  the  child  has  been  already 
^plized ;  and  the  questions  run  in  this  order  and 
finiQ :  ''If  the  child  were  baptized  by  any  other 
Wwfol  minister,  then  the  minister  of  the  parish 
^^re  the  child  was  born  or  christened  shall  ex* 
^mine  and  try  whether  the  child  be  lawfully  bap- 
tiled  or  no.  In  which  case,  if  those  that  bring  any 
itil  diiidto  the  church  do  answer  that  the  same  child 
.  W  ^already  baptized,  then  shall  the  minister  examine 
l^»      them  further,  saying, — By  whom  was  this  child 
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sacrament  may  happen  to  be  omitted  through  fear 
or  haste  in  such  times  of  extremity  ;  therefore  I  de« 
WicKEs.  mand  further  of  you.  With  what  matter  was  this 
child  baptized  ?  With  what  words  was  this  child 
baptized?  And  if  the  minister  shall  find  by  the 
answers  of  such  as  bring  the  child  that  all  things 
were  done  as  they  ought  to  be,  then  shall  not  lie 
christen  the  child  again,  but  shall  receive  him  as 
one  of  tiie  flock  of  true  Christian  people/' 

Now  it  by  no  means  follows,  from  asking  *'  by 
whom  was  this  child  baptized,"  or  "  who  was 
present  when  this  child  was  baptized/'  that  the 
person  who  administers  the  ceremony  is  Essen- 
tial to  the  validity  of  the  baptism,  or  that  those  en- 
quiries are  made  for  the  purpose  of  ascertaining 
whether  the  baptisim  be  valid  or  not  ?  For  it  is  ob- 
vious that  it  is  not  essential  who  were  the  persons 
present.  Why  then  is  it  to  be  inferred  as  essentia 
who  was  the  person  by  whom  the  ceremony  was 
performed  ?  On  the  other  hand,  it  may  be  ex- 
tremely proper  and  convenient  to  enquire  into  both 
those  circumstances,  for  the  purpose  of  enabling 
the  minister  more  satisfactorily  to  ascertain  whether 
the  essentials  themselves  have  been  performed  ;  for 
if  the  office  has  been  performed  by  a  lawful  minister, 
then  there  is  less  suspicion  of  irregularity  or  defect 
in  the  performance,  and  a  less  minute  enquiry  may 
satisfy  the  minister  that  the  baptism  has  been  pro- 
perly administered.  Again,  if  the  persons  present 
at  the  baptism  were  respectable  intelligent  persons, 
or  persons  who  are  at  the  time  attending,  and  who 
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tlierefore  can  be  further  questioned  by  the  minister 
in    respect  to  the  esjientials  of  baptism,  it  may  be 
material  and  proper  for  that  reason  to  enquire  who 
the  persons  that  were  present.     Hence  it  ap- 
rs  that  these  questions  being  introduced  does 
establish  that  a  minister  was  lessen tial  to  the 
d  rainistration  of  the  rite:    but  more  especially, 
hen  we  find  this  preamble  to  the  third  and  fourth 
qo cations  interposed  in  the  middle  of  the  queries 
^^  l^ccanse  ^ome  things  essential  to  this  sacrament" 
(For  so  I  think  is  the  natural  mode  of  reading*  it,  and 
not.  in  the  way  in  which  the  emphasis  was  laid  by 
ttie  counsel,  '^  because  some  things  essential  to  this 
iB^crament*')  ''  may  happen  to  be  omitted,''  (for  if 
^ny  thing  essential  was  omitted,  it  might  be  proper 
t.o   consider  the  baptism  as  null)  ''therefore  I  de- 
mand of  you.  With  what  matter  was  this  child 
iMiptized  ?     With  what  words  was  this  child  bap- 
tized ?" 

If  any  doubt  could  be  made  upon  what  is  meant 

^y  the  Rubric  in  this  respect,  it  would  be  cleared 

^p   most  satisfactorily  by  adverting  to  the  old  law 

^pOD  the  subject ;  and  by  the  old  law  (as  has  been 

^'■"eady  stated)  it  was  the  use  of  the  water  and  the 

^uvccation  of  the  Holy  Trinity  that  was  essential 

^  the  baptism  ;  those,  as  Lyndwood  has  explained, 

^^re  the  dtio  necessaria. 

Again,— if  every  thing  has  been ''  done  as  it  ought 
^  be."  What  is  meant  by  the  phrase  ''  done  as  it 
Mght  to  be"  is  explained,  by  adverting  to  the  com- 
ipeiitary  of  Lyndwood;  for  he  has  stated  in  his 
gloss  the  terms  rite  ministratus,  legitimi  factum, 
luid  farmd  debUd  to  mean  the  use  of  water  and 
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illustrated  as  it  is  by  reference  to  the  ancient  law 
and  to  Lyndwood. 
WicKEs.  But  the  concluding  part  of  the  Rubric  is  equally 
decisire  upon  the  subject ;  for  it  is^  '^  If  they  which 
bring  the  iniknt  to  the  church  do  make  such  uncei^ 
tain  answers  to  the  priest^s  questions  as  that  it  can- 
not appear  that  the  child  was  baptized  witli  water 
in  tbe  natne  of  the  Father^  and  of  the  Son^  and  of 
the  Holy  Ghost  (which  are  essential  parts  of  bap* 
tiam),  then  let  the  priest  baptize  it  in  the  form 
before  appointed  for  public  baptism  of  infanta, 
saving  that  at  the  dipping  of  the  child  in  the  font 
he  shall  use  this  form  of  words,  'Mf  thou  art  not 

• 

already  baptized,  i  baptize  thee  in  the  name  of  tbe 
Father,  and  of  the  Son,  and  of  the  Holy  Ghost.**  If 
there  were  a  doubt  then  whether  the  child .  waft 
baptized  with  water,  and  with  the  invocation  (wtakh 
are  here  expressly  declared  to  be  essential  parts  of 
baptism),  then  the  child  was  to  be  conditionally  and 
hypothetically  re-baptized,  the  Church  bein^  86 
extremely  anxious  to  avoid  iteration.  But,  -att)p- 
posing  a  doubt  arose  whether  the  former  bapUarii 
liad  been  administered  by  a  lawful  minister, — -wab 
the  dhild  in  tkat  case  to  be  re-baptized  even  hypo- 
thetically ?  Such  a  doubt  might  very  easily  hap- 
pen :  the  persons  present  might  not  be  aUe  to 
answer  who  the  person  was  that  had  baptizeif;  olr 
they  might  not  be  able  to  answer  whether  lire  per* 
Mn  who  had  administered  the  baptism  was  or  *waa 
not  a  lawful  roinirter.  He  might  hare  been  an  ea^ 
tire  stranger  to  them  ;  and  yet,  if  that  fact  appears 
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the  person  performing  the  baptism  was  not  essen- 

4jal  by  the  Rubric  ;  and  in  this  respect  the  Rubric 

exactly  conformed  to  tlie  old  law^  for  the  baptism     Wickes. 

remained  valid,  and  was  not  to  be  repeated ;  and 

even  to  what  King  James  said  at  the  conference 

just  before  this   Rubric  was   approved,  that  be 

utterly  disliked  all  re-baptization. 

After  the  Restoration,  the  Rubric  was  revised, 

and  was  confirmed  by  Parh'ament;  and  no  alteration 

irss  made,  except  in  the  title  of  the  office  :  for,  un- 

lew  I  have  been  misled  by  a  book  of  some  authority 

(not  having  seen  the  Prayer  Book  of  the  time  of 

King  James),  the  title  of  King  James's  office  for 

the  administration  of  private  baptism  was  this,  ^'Of 

them  that  be  baptized  in  private  houses  in  time  of 

necessity  by  the  minister  of  the  parish,  or  other 

Iaw&I  minister  that  can  be  procured.*'    Now  the 

title  of  the  office  stands  thus  :  ''  Of  the  ministration 

<^  private  baptism  of  children  in  houses  ;"  there  is 

^  omission,  therefore,  in  the  title,  of  the  words 

'bwfal  ministers^*'  or  any  thing  referring  to  them. 

1^  alteration  in  the  title,  if  it  meant  any  thing  as 

applied  to  the    present    question^    seems   pretty 

itf^ngly  to  infer  that  the  title  was  considered  as 

in  too  precise  a  manner  requiring  both  the  existence 

of  the  necessity,  and  the  interventioii  of  a  lawful 

minister ;  aad  the  title  of  the  office  was  therefore 

left  in  more  general  terms,  '^  Of  the  administration 

of  private  baptism  in  bouses"  simply  ;  and  it  was 

aQl[y  in  the  directory  part,  as  in  marriages,  that  it 

WM  set  fiwrtb^  let  the  ''  lawful  minister"  say  so  and 
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sidered  a  part  of  their  duty. 

So  the  matter  still  remains ;  and,  after  tracing 
WicKEs.  the  law  through  the  several  stages  of  its  history^  it 
appears  impossible  to  entertain  a  reasonable  donbt 
that  the  Church  did  at  all  times  (whatever  might 
have  been  the  opinions  of  particular  individuals 
upon  this  point,  as  there  will  be  difference  of 
opinions  among  individuals  upon  all  points — that 
the  Church  itself  did  at  all  times)  hold  baptism  by 
water  in  the  name  of  the  Father,  and  of  the  Son^  and 
of  the  Holy  Ghost  to  be  vaird baptism,  though  not 
administered  by  a  priest  who  had  been  episcopaHy 
ordained, — or  rather,  to  state  it  more  generally, 
though  administered  by  a  layman  or  any  other  per- 
son. If  that  be  so,  if  that  is  the  construction  of 
baptism  by  the  Church  of  England,  then  the  re- 
fusal of  burial  to  a  person  '*  unbaptized,''  that  term 
simply  being  used,  cannot  mean  that  it  should  be 
refused  to  persons  who  have  not  been  baptized  by 
a  lawful  minister  in  the  form  of  the  Book  of  Com- 
mon Prayer ;  since  the  Church  itself  holds  persons 
not  to  be  unbaptized  (because  it  holds  them  to  be 
validly  baptized)  who  have  been  baptized  with 
water  and  the  invocation  by  any  other  person,  and 
in  any  other  form. 

During  the  usurpation,  it  was  most  highly  proba- 
ble that  great  numbers  of  the  subjects  and  inhabitants 
of  this  country — be  their  proportion  greater  or  len^ 
ii  does  not  much  vary  the  consideration, — bnt  there 
must  have  been  a  great  number  of  persons^  aflter 
episcopacy  and  its  ministers  had  been  discounte- 


ARCHES  COURT  OF  CANTERBURY.  293 

danced  for  a  great  number  of  years,    who  had  1809- 

M*^     .      ,  ,       ..        J.                                 .        .            11  MichaeUnas 

*^ceivea  baptism  from  persons  not  episcopally  or-  Term. 


Kemp 

V.  . 


Ruined.  Now,  if  those  baptisms  had  been  mere 
n  tillities,  what  would  have  been  the  course  at  the 
I^storation?  Surely  to  direct  that  such  persons  Wickes. 
^lloald  be  baptized,  provided  they  were  to  be  coh- 
ttiiered  as  persons  unbaptized  because  they  had  not 
l^^D  baptized  by  a  lawful  minister,  according  to  the 
^orai  of  the  Book  of  Common  Prayer,  But  there 
is  no  trace  to  be  found  either  in  the  historical  or 
^^Dtroversial  writings  of  those  times,  that  such  a 
sxieasore  was  adopted :  nothing  that  leads  even  to  a 
suspicion  of  it  On  the  contrary,  it  will  be  found 
^liat  one  of  the  first  cares  of  the  bishops,  upon  the 
I^^estoration,  was  to  go  about  confirming  ; — and 
confirming  whom?  Why,  confirming  the  very 
persons  who  had  been  thus  baptized  ;  considering, 
^lierefore,  and  necessarily  considering,  that  though 
^liese  baptisms  might  be  held  to  be  irregular,  yet  * 
fliey  were  to  be  considered  as  valid  ;  otherwise  no 
Confirmation  could  take  place  upon  them.  Not 
^oly  did  they  confirm,  but  I  apprehend  they  must 
(^Ve  ordained  in  many  instances,  upon  those  very 
'K^ptisms :  indeed,  the  one  would  seem  almost  of 
Course  to  follow  the  other.  They  must  also  have 
^^ried  great  numbers  who  bad  been  baptized  in 
■Jko  other  wav. 

The  practice  also,  as  I  understand,  has  always 
Wen,  if  Presbyterians  or  any  other  Dissenters  from 
^e  Church  of  England  have  come  over  to  that 
Chnrch,  and  have  become  members  of  it,  nay,  have 
Vccome  ministers  of  it,  they  have  never  been  re- 
^ptized.    Their  baptism  being  with  water  and 
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ian  Church  to  qualify  them  to  join  that  Churchy  to 
become  members,  and  even  to  become  ministers^  of 
WicKEs.  the  Church  of  England.  The  same  practice  has 
prevailed  with  respect  to  Cathob'c  converts ;  tbey 
have  never  been  re-baptized:  and,  though  they 
have  been  baptized  by  persons  episcopally  ordained^ 
and  persons  whom  we  consider  to  be  so  far  minis- 
ters, being  Catholic  ministers,  as  not  to  require 
that  they  be  re-ordained,  yet  they  have  not  been 
baptized  according  to  the  Book  of  Common  Prayer; 
and  the  Rubric  is  as  precise  in  requiring  that  tbe 
office  shall  be  administered  in  that  particular  form^ 
as  it  is  that  it  shall  be  administered  by  a  regular 
minister.  Yet  Catholic  converts  are  not  re- 
baptized  if  they  choose  to  become  ministers  of  the 
Church  of  England  ;  still  less  are  these  persons  ex^ 
cliided  altogether  from  the  rite  of  burial :  and  yet 
if  the  term  '' unbaptized ''  in  the  Rubric  means 
what  has  been  contended  for,  namely,  ''Ihose  per- 
sons.who  have  not  been  baptized  by  a  lawful  itii- 
nister  of  the  Church  of  England,  and  according  to 
the  form  prescribed  by  the  Church  of  England," 
no  persons  dissenting  from  that  Church,  neither 
Catholics  nor  Protestants,  are  baptized  in  thtit 
form.  If  those  persons  are  considered  by  the 
practice  and  constitution  of  our  law  as  lawfully 
baptized,  it  appears  there  is  an  end  of  the  question. 
But  the  matter  was  placed,  by  the  learned  cofih* 
sel  who  last  spoke,  in  a  much  more  favourable 
shape.  The  Court  is  not  to  decide  whether  this 
be  a  valid  baptism,  so  as  to  entitle  the  person 
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to  become  a  member  of  the  English  Church  or  a  j^}^^' 
minister  of  the  Established  Church ;  but  whether  Term. 
the  person  so  baptized  is  excluded  from  burial  by 
the  Established  Church  :  it  is  a  question  of  exclu* 
sioD  and  of  disability.  Now  the  Church  of  Eng-  Wickes. 
land  does  not  refuse  the  office  of  burial  to  all  persons 
who  are  not  conforming  members  of  this  Church  ; 
there  is  no  law  to  be  found  to  that  eifect  Papists; 
who  ever  since  the  Reformation  have  been  con- 
sidered as  much  more  widely  separated  from  the 
Reformed  Church  than  Protestant  Dissenters^  are 
not  only  permitted  to  be  buried  by  our  Churchy  but 
are  required  so  to  be.  Popish  Recusants  are  rer 
quired  to  be  buried  in  the  church  or  church-yard^ 
or  a  penally  is  incurred  by  their  representatives  ; 
and  this  not  by  putting  the  body  into  the  ground 
wittioiit  the  ceremony  being  performed^  but  the 
minister  is  to  read  the  service ;  our  Church  know- 
ing no  such  indecency  as  putting  the  body  into  the 
consecrated  ground  without  the  service  being  at  the 
Mime  time  performed. 

It  may  not  be  wholly  unworthy  of  observation^ 
that  this  very  act  of  Parliatnent^  compelling  the 
burying  of  Popish  Recusants  in  the  church  or 
cbarch-yard  and  by  the  Church  in  the  same  manner 
as  the  other  subjects  of  his  Majesty^  passed  only  in 
the  third  year  of  King  James^  very  soon  after  the 
alteration  of  the  Rubric.  Could  he  then  mean  by 
the  Rubric^  that  no  persons  but  members  of  the 
Established  Church  should  be  buried  by  it;  and 
that  all  other  persons  non-conforming  should  \)e 
excluded  from  it  ?  The  union  of  the  two  crowns 
iiad  just  taken  place ;  many  of  his  Majesty's  Scotch 
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1800.       subjects  had  followed  him  into  England;  his  own 
Term.      children  had  come  with  him^  his  own  children  had 
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been  born  in  Scotland,  and  were  baptized  by  Pres- 
byterian ministers.  Could  he  ever  intend  timt  all 
WicKEs.  persons  but  members  of  the  Church  of  England 
should  be  excluded  from  church  burial  ?  Indeed^ 
it  is  to  be  observed,  that  in  his  Canon  and  in  bis 
Rubric  there  is  nothing  that  expressly  interdicts  the 
burial  service  from  being  performed  for  persons 
^'unbaptized."  The  only  express  exception  there 
is  ^^ persons  excommunicate/'  It  has  been  inge* 
niously  argued  that  that  amounts  to  pretty  mnch 
the  same  thing ;  for  that  the  Canons  declared  those 
persons  to  be  excommunicate  who  did  not  conform, 
and  several  Canons  to  that  eifect  have  been  noticed. 
But  the  68th  Canon  only  excepts  from  burial  one 
'^ denounced  excommunicated  majoH  excannmumr 
catione  for  some  grievous  and,  notorious  crime^  and 
no  man  able  to  testify  of  his  repentance/'  Now 
an  infant  baptized  by  a  Presbyterian  minister  or 
by  a  layman  would  surely  not  have  come  within 
this  exception ;  and  therefore,  during  the  reigns  of 
King  James  and  King  Charles  the  Firsts  this  being 
the  only  exception  to  be  found  in  the  Canon^  a 
minister  would  certainly  have  violated  the  Canon 
by  refusing  to  bury  a  person  so  baptized^  dnless 
that  person  came  within  the  general  description  of 
not  being  a  Christian  at  all. 

The  Rubric,  made  upon  the  Restoration^  intro* 
duced  the  words  ''  unbaptized  and  persons  who  had 
laid  violent  hands  upon  themselves"  into  the  pre- 
amble to  the  burial  service.  Now^  was  there  any 
thing  in  the  circumstances  of  those  times  which 
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should  give  a  different  construction  to  tbe  term       isog. 
"unbaptized?"     It  should  seem  just  the  reverse.       Term. 
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Here  had  been  (as  already  stated)  an  usurpation  of 
Ivrelte  years^  during  which  many^  at  leasts  had  not 
received  baptism  in  the  forms  of  t'le  Church  :  they     Wickes. 
vi^ere  yet  considered  as  validly  baptized,  to  the  ex- 
tent that  they  were  confirmed  without  re-baptiza- 
tioD.  They  were  even  ordained  ;  and  it  seems  to  be 
utterly  incredible,  that  the  convocation  in  revising 
the  Rubric,  or  the  King  and  Parliament  in  con- 
firming it,  could  have  meant,  by  introducing  the 
mrord  ''onbaptized*'  into  the  Rubric  before  this 
oflBce,  that  those  only  who  had  been  baptized  ac- 
cording to  the  form  of  the  Church  could  receive  tbe 
performance  of  this  office.     It  would  be  most  extra- 
TBgant  to  suppose  that  such  was  the  intention  of 
introducing  it  into  this  Rubric.     In  every  view  of 
this  subject,  and  the  more  accurately  and  fully  it  is 
considered  the  more  clearly  it  appears,  that  burial 
cannot  in  such  a  case  be  refused  ;  and  it  should  in 
no  view  of  the  subject  be  forgotten,  that  the  ques- 
tioQ  is  a  question  of  disability  and  exclusion  from 
the  rights  which  belong  to  his  Majesty's  subjects 
generally, — an  exception  from  a  general  law. 

It  seems  by  no  means  proper,  however,  wholly 
lo  |Miss  over  the  view  which  may  be  taken  of  this 
(object  as  affected  by  the  Toleration  Act.  By  that 
Kt,  an  important  change  was  worked  in  the  situa- 
tMni  of  his  Majesty's  Protestant  Dissenting  sub- 
jects; and  the  baptisms  now  administered  by 
Dissenting  Ministers  stand  upon  very  different 
grounds  from  those  by  mere  laymen.  There  were 
jnaoy  laws,  both  of  Church  and  State,  requiring 
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M'^h^elmas  conformity  to  the  Church,  creating  disabilities,  im- 
Term.      posing  penalties,  and   denouncing  excommanica- 
tions  upon  alt  non-conformity.     Now,  supposing 
^        that  during  the  existence  of  these  disabilities  it 
WicKEs.     could  be  maintained,  that  in  point  of  law  no  act  of 
non-conformists  could  be  recognized  in  a  court  of 
justice,  and  therefore  that  a  baptism  administered 
by  such  persons  could  not  be  noticed  at  all,  either 
by  the  Church  or  by  the  courts  administering  the 
law  of  the  Church,  yet  could  it  be  maintained  now 
that  such  a  baptism  was  to  be  considered  as  a  mere 
nullity  ?     If  such  could  have  been  considered  as  the 
view  of  the  law  before  the  Toleration  Act,  yet  that 
act  woiild ' change  the  whole  shape  of  the  thing: 
that  act  removed  the  disabilities  ;  it  allowed  Protes- 
tant Dissenters  publicly  to  exercise  their  worship  in 
their  own  way  uader  certain  regulations ;  it  lega- 
lisied  their  ministers,  it  protected  them  against  pro- 
secutions for  non-conformity. 

Now,  their  ministers  and  preachers  being  al- 
lowed by  law  (and  so  far  as  that  goes  they  are  law- 
ful ministers  for  the  purposes  of  their  own  wor- 
ship),—their  worship  being  permitted  by  law — 
their  non-conformity  being  tolerated,— could  it  any 
longer  be  said,  that  rites  and  ceremonies  performed 
by  them  are  not  such  as  the  law  can  recognize  in 
any  of  his  Majesty's  Courts  of  Justice,  provided 
they  are  not  contrary  to,  nor  defective  in,  that 
which  the  Christian  Church  universally  holds  to  be 
essential,  that  is,  provided  they  are  Christians  ?  This 
appears  to  be  a  necessary  consequence  of  the  Tole- 
ration Act.  The  manner  in  which  that  act  has  been 
considered  by  other  Courts  is  not  altogether  foreign 
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to    tlie  consideration.     Its  general  principle  was       i^> 
mucli  canvassed  in  the  famous  case  of  Evans  v.  The     ^TVrm.^v 


Cba^mberlain  of  London.     The  particular  circum- 
stances of  that  case  are  foreign  to  the  consideration       ^™^ 
of  this.  The  case  began  in  a  jurisdiction  in  the  city.     Wickes. 
It  Mras  afterwards  appealed  to  a  commission  of  the 
Judges,  and  then  to  the  House  of  Lords ;  and,  in 
the  first  of  the  stages  of  the  appeal,  a  very  eminent 
judge,  Mr.  Justice  Foster,  thus  expressed  himself  in 
his  judgment :    '^  The  defendant  does  not  plead  the 
Toleration  Act  to  excuse  one  offence  by  another ; 
but  to  shew  that,  although  the  Rubric  did  require 
conformity  in  all  things,  yet  by  the  Toleration  Act 
the  Rubric  is  taken  out  of  the  way,  and  does  not 
extend  to  his  case.     The  Act  of  Toleration  is  not 
to  be  considered  merely  as  an  act  of  connivance ; 
>t  was  made  that  the  public  worship  of  Protestant 
.Dissenters  might  be  legal,  and  they  might  be  en- 
titled to  the  public  protection.''     So  again  Lord 
Mansfield,  in  the  House  of  Lords,  said,  ^'Con<» 
^^ence  is  not  controulable  by  human  Jaws,  nor  ame- 
^<^ble  to  human  tribunals ;  and  attempts  to  force 
c<^ii8cience  will  never  produce  conviction.     Non- 
^nformity  is  no  offence  by  the  common  law,  and 
**^^    pains  and  penalties  for  non-conformity  to  the 
^^tablished  rites  of  the  Church  are  repealed  by  the 
•'^^t  of  Toleration."     This  shews  something  of  the 
S^Oeral  view  taken  of  that  statute  by  the  judges  of 
^^  common  law.    Actsof  Npn-conformistsare  now 
^©^ized ;  and  they  are  to  be  recognized,  and  were 
'^pon  that  occasion  recognized,  in  Courts  of  law. 
'-^cleed,  the  Legislature  itself  (as  has  been  pointed 
^^*0  has  recognized  the  baptism  of  Dissenters; 
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1800.       for  Stat.  23  Geo.  III.  c.  67.  which  laid  a  duty  upon 
^*T^^  registers  of  baptisms  by  the  Church,  was  extended 

^'^^^^^    by  Stat.  25  Geo.  111.  c.  75.  to  the  registers  of  bap- 
^^^^      tism  of  Protestant  Dissenters.     Both  are  now  re.- 

WicKEs.  pealed:  but  the  passing  of  that  second  statute 
is  a  recognition  of  baptism  by  Protestant  Dis- 
senters. 

Protestant  Dissenters  then,  being  allowed  the 
exercise  of  their  religion,  being  no  longer  liable 
to  pains  and  penalties, — their  Ministers  lawfully 
exercising  their  functions, — the  rites  of  that  body 
being  allowed  by  the  law, — it  can  no  longer  be 
considered  that  any  acts  and  rites  performed  by 
them  are  such  as  the  law  cannot  in  the  due  admt* 
nistration  of  it  take  any  notice  whatever  of,  or  that 
a  baptism  performed  by  them,  when  attended  with 
what  our  own  Church  admits  to  be  the  essentiab  of 
baptism,  is  still  to  be  looked  upon  as  a  mere  nullity, 
or  that  infants  so  baptized  are  to  be  rejected  from 
burial  as  persons  unbaptized  at  all,  or  in  other 
words  (though  that  has  been  disavowed  by  the 
Counsel  in  the  argument)  as  not  being  Christiana 
— for  the  Court  finds  it  difficult  not  to  concur  with 
the  learned  counsel  who  spoke  last,  that  unbajdized 
and  not  being  Christians  amount  to  pretty  much  the 
same  thing. 

Having  thus  examined  the  law  itself,  it  may  seem 
superfluous  to  consider  what  may  be  the  opinions 
of  ecclesiastical  writers  upon  the  subject :  but  they 
lead  to  the  same  conclusion.  The  opinion  of  the 
learned  Hooker  has  been  stated :  his  eminence  has 
been  referred  to  and  admitted  on  all  sides,  and  it 
cannot  be  placed  in  a  higher  point  of  view  by  any 
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observation  that  would  fall  from  the  Court.    The       ^s^* 
very  .accurate  and  careful  examination  of  this  qnes-       Term. 
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tioii  by  Bishop  Fleetwood  has  been  stated.     They 

are  both  of  them  decidedly  of  opinion  that  lay  bap* 

tism  is  legal  and  valid^  according  to  the  law  of  the     Wiuss. 

Church.     Watson's  Clergyman's  Law,  and  Bishop 

Bnmet^  have  also  been  referred  to;  and  if  what 

baa  been  related  of  a  very  eminent  and  learned 

prelate  of  the  Churchy  the  late  Bishop  Warburton, 

be  tme^  he  is  another  practical  authority.    The 

ciraumstance  I  allude  to  was  this.    A  person  who 

bad  applied  for  holy  orders^  but  was  rejected^  went 

irtto  the  country  pretending  that  he  was  ordained; 

and  he  performed  various  sacred  functions^  and 

among  others  he  administered  baptism  in  very  many 

instances.     When  it  was  at  length  discovered  that 

be  had  not  been  ordained  at  all^  the  parents  of  the 

children,  who  had  been  baptized  by  him,  felt  const- 

derable  uneasiness,  and   wished  the  Minister  of 

*heip  parish'  to  re-baptize  their  children.     The 

clergyman  of  the  parish  very  properly  consulted 

bis  diocesan.  Bishop  Warburton :  but  the  Bishop 

^barged  him  on  no  account  to  re-baptize  the  child* 

'^^  ;  for  that  the  baptism  already  administered, 

though  performed  by  a  mere  layman,  was  a  valid 

^ptism,  and  that  the  church  did  not  allow  a  re-bap- 

^^^ation.    This  fact,  if  it  be  true,  (and  the  Court  has 

^o  reason  to  doubt  it)  at  the  same  time  that  it  does 

'^^ti^nr  to  this  distinguished  prelate  by  shewing  how 

^^^curately  he  had  studied  the  law  and  the  constitu- 

*^^ii  of  the  Church  of  which  he  was  a  ruler,  is 

^^other  authority  in  opposition  to  the  almost  only 
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1809.      authority  which  has  been  relied  upon  on  the  other 
^'r^m.'''  8id^^  ^»d  that  is  Mr.  Wheatley. 


Now,  if  the  character  and  the  reputation  of  tl^e 
'^^^  different  writers  were  to  be  matter  of  considera- 
WicKEs*  tion,  there  could  not  be  any  great  doubt  whether 
the  weight  lay  with  Hooker  and  Fleetwqod  and 
the  other  persons  who  have  been  referred  U>y  or 
.with  M n  Wheatley :  but  if  the  writings  themselves 
be  examined,  the  difference  may  perhaps  be  still 
more  striking.  In  the  former  writers,  particularly 
in  Hooker  and  Fleetwood,  there  are  not  only  great 
powers  of  reasoning,  but  accucfite  references  to 
legal  authority.  In  the  latter,  there  is  a  great  deal 
to  be  found  that  restn  upon  assertion^  and  assertion 
only.  This  writer,  among  other  things,  maintaios 
ithat  no  person  is  to  be  buried  but  those  who  are 
baptized  by  the  Established  Church :  nay,  he  seems 
to  go  further,  that  no  persons  are  to  be  buried  but 
'those  whose  baptisms  have  been  registered  ;  for 
his  words  are  these, .  "  all  persons  are  supposed  to 
die  unbaptized  but  those  whose  baptism  the  regis- 
ters own;  and  therefore,  the  registers  not  owning 
dissenting  baptisms,  those  who  die  with  such  bajp- 
tisms  must  be  supposed  to  die  unbaptized/'  Now 
this  is  assertion,  but  nothing  more;  for  there  is  no 
authority  whatever  referred  to  in  support  of  it, — 
there  is  no  law  to  be  found  which  so  declares, — 
there  is  no  practice  which  justifies  this  as  being  Ibe 
rule.  And  to  what  extent — to  wbat  monstrous 
length,  would  this  go  ?  No  foreigners  who  are 
in  this  country, — not  only  no  Catholics,  but  no 
persons  born  in  any  Protestant  country  in  Coropie, 
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coming  into  this  country  and  dying  bere^  could  be       1809. 
buried  according  to  the  forms  of  the  Church  of      Term. 
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England^  because  they  are  persons  clearly  not  re- 
gistered in  this  country,  clearly  not  baptized  by  a 
lawful  Minister  of  this  country,  or  according  to  our  Wickes 
Book  of  Common  Prayer.  Not  only  these,  but 
none  of  his  Majesty's  Scotch 'Presbyterian  subjects 
could  be  buried  here,  no  member  of  the  Church  of 
England  whose  baptism  has  been  by  omission  neg- 
lected to  be  registered  in  his  parish ;  nay,  a  person 
born  in  one  part  of  the  kingdom,  if  he  hap« 
pened  to  die  in  another,  and  a  distant  part  of 
the  kingdom,  could  not  receive  Christian  burial, 
from  the  want  of  facility  to  procure  the  register  of 
his  baptism. 

It  has  been  asked.  If  you  do  not  require  proof 
from  the  register,  what  other  proof  ran  you  have  ? 
bow  are  the  clergy  otherwise  to  find  out  who  are 
liaptized,  and  who  are  not  ?     To  that  it  may  be 
properly  answered,   they   must  be   satisfied  with 
T'tasonable  evidence, — with  what  a  person  acting 
f^rly,  and  not  captiously,  would  require ;  for  if  a 
€^Iergyman  meant  to  act  vexatiously,  and,  under 
^lie  pretext  of  not  being  satified  of  the  fact,  when 
^^king  all  the  circumstances  of  the  case  together 
o  doubt  could  reasonably  be  entertained  upon  the 
ubject,  refused  burial,  he  would  not  only  be  liable 
the  punishment  of  the  law,  but  exposed  to  that 
unishment  in  its  utmost  extent.     In  the  present 
there  appears  however  no  difficulty  of  the 
^iort :  for  the  articles  assert  that  the  child  was  bap- 
tised according  to  the  form  generally  observed 
Qmong  that  class  of  Dissenters ; — that  Mr.  Wickes 


4 


\. 


S02 


i>£»  DRERMINED    111   TUC 


1809.       auf  I  ^j,^  gj^jt  jjg  tl^g  ground  of  his  refosal. 

Michaelmas  ° 

2VrOT.      **^  '■    'u*  acting  certainly  much  more  properly, 
^"^^^^  iciending  to  doubt  a  fact  of  which  he  had 

.oiiscientious. doubt;  and  though  he  has,  per- 

^^ '  uii»,  unfortunately  mistaken  the  la\v«  it  was  much 

iiure  honourable  not  to  state  a  doubt  of  the  fact, 

but  to  act  upon  the  existence  of  his  doobt  of  the 

law. 

It  has  been  said,  that  the  present  case  is  import* 
ant,  both  to  the  interest  of  the  Dissenters  and  of 
the  Church.  It  may  be  important  to  the  Dissent* 
ers,  that  their  right  of  church  burial  should  be  es- 
tablished, and  that  their  baptisms  should  be  recog- 
nized, and  should  not  be  considered  as  mere  nul- 
lities; for  that  goes  far  to  the  denial  of  their  being 
Christians  at  all ;  and  every  thing  which  savours  of 
disability  and  exclusion  is  of  importance  to  any 
subjects  of  his  Majesty ;  and,  if  the  law  does  not 
exclude  them  from  church  burial,  no  blame  what- 
ever can  be  imputed  either  to  the  individual,  or 
to  the  body,  if  the  body  countenance  the  individual, 
in  the  attempt  now  made  to  assert  the  right  of 
burial  by  the  institution  of  the  present  suit.  But 
how  the  object  of  the  suit  can  be  that,  which  has 
been  suggested  by  the  Counsel,  namely,  for  the 
purpose  of  establishing  their  Ministers  as  ''  lawful 
Ministers,"  is  difficult  to  be  imagined.  As  lawful 
dissenting  Ministers,  they  are  already  established  ; 
for  the  law  allows  them  and  recognizes  them  as 
such ;  and  the  event  of  this  suit  cannot  by  possibi- 
lity make  them  lawful  Ministers  of  the  Church  of 
England  episcopally  ordained,  nor  can  it  in  any 
manner  alter  their  station  and  character  in  the 
political  society  of  the  country. 


Kemp 

r. 
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The  importance  of  the  suit  to  the  interests  and       1809. 
dignity  of  the  Church  is  not  less  difficult  to  be  ap-      Term!^' 
prehended.     If  the  legal  rights  of  the  Church  were 
affected^  it  would  not  be  more  the  duty  than  the 
inclination  of  the  Court  to  uphold  them.     The  suit     Wickes. 
may  be  interesting  to  individuals  who  have  been 
embarked  in  controversy  and  contest ;  it  may  be 
interesting  to  the  clergy  in  general^  who  are  doubt- 
ful what  the  law  is^  that  the  law  should  be  ascerr 
tained  by  a  judicial  decision:  but  why  the  rights 
and  interests  of  the  Church   are  to  be  affected 
by  considering  dissenting  baptisms  as  Christian 
baptisms^ — by  allowing  persons  so  baptized  the 
common  right  of  being  buried  according  to  the 
ordinary  forms  of  the  Church,  and  by  a  minister 
of  the  Church  to  whose  support  they  are  bound  to 
contribute,  has  not  been  explained.     If  the  law 
'   has  not  excluded  them  from  this  ordinary  right  of 
Christianity  and  humanity,   the  ministers  of  the 
Church  will  not  surely  be  degraded  by  performing 
the  office.    On  the  contrary,  the  generality  of  the 
CTlergy,  it  may  be  presumed,  will  rejoice  that  in 
Chis  last  office  of  Christian  charity  there  is  no  sepa- 
ration between  the  Church  and  their  Protestant 
^)i88enting  brethren.  It  is  by  a  lenient  and  a  liberal 
interpretation  of  the  laws  of  disability  and  exclu- 
^^uon^  and  not  by  a  captious  and  vexatious  construc- 
tion and  application  of  them,  that  the  true  interests 
md  the  true  dignity  of  the  Church  establishment 
ire  best  supported. 
Upon  the  whole  of  the  case,  and  for  the  reasons 
»gned,  the  Court  is  of  opinion  that  the  minister^ 
^n  refusing  to  bury  this  child  in  the  manner  pleaded 
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in  the  articles^  has  acted  illegally.  The  suit  is  pro- 
bably brought  for  the  sake  of  deciding  the  ques- 
tion^  rather  than  of  punishing  the  individual.  They 
minister  may  have  acted^  and  it  is  presumed  has 
acted^  from  a  sense  of  his  public  duty  :  for^  upon 
his  understanding  of  the  law^  it  viras  his  duty^  and 
he  was  bounds  not  to  perform  the  service/  which 
he  might  most  willingly  have  performed  if  he  had 
more  correctly  understood  the  law.  The  Coort 
has  therefore  thought  it  proper  to  state  its  opinion^ 
and  the  grouruls  of  that  opinion^  the  more  fnlly^  in 
the  hope  of  setting  the  question  at  rest^  and  of 
putting  an  end  to  the  suit.  If  the  facts  are  truly 
stated^  and  the  decision  now  given  upon  the  law 
should  be  acquiesced  in^  it  may  reasonably  be  ex- 
pected^ from  the  spirit  of  candour  which  has  been 
avowed  on  the  part  of  the  promoter^  that  he  wooM 
be  satisfied  in  correcting  the  error^  and  in  establisfi- 
ing  the  right ;  and  that  the  suit  might  end  beire^ 
and  harmony  be  restored  between  these  parti^^ 
each  of  them  recollecting  that^  however  they  mdy 
differ  upon  certain  points  either  of  doctrine  or  of 
ceremony,  still  they  are  both  equally  bound  by 
Christian  charity  to  dismiss  as  quickly  as  pos- 
iBible  from  their  minds  all  feelings  of ,  animoaffy^ 
and  to  return  (o  the  exercise  of  mutual  kindneas. 
The  Court,  upon  the  grounds  already  stated^  has 
no  doubt  at  all  in  admitting  these  articles^  and  dotes 
admit  them  accordingly. 


^- 


ARCHES  COURT  OF  CANTERBUilY.  307 


NoRtH  V.  Barker.  1810. 

Trinity 

Judgment.  Z^i 

Sir  John  Nicholl. 

This  is  a  suit  for  dilapidatioDs  at  St.  Cross :~  J'sf  cJS^ 
<he  libel  slates  the  estimate  to  have  been  5327/. ;— ^  conflicting 
ffae  allegation  for  the  defenant  states  another  esti-  the  under  of 
mate  to  have  been  3795Z. ;  which  was  tendered,  affirmed°wrui 
and  refused.    The  question  is,  whether  the  tender  ^^^ 
was  sufficient,  or  whether  the  plaintiff  has  proved 
more  to  be  due.    The  parties  have  not  desired  the 
Court  to  send  a  third  surveyor  to  arbitrate  be- 
t^veen  them.     Clarke  (a)  has  laid  it  down  that  if 
Ae  plaintiff  has  given  an  estimate,  the  opposite 
P&rty  may  examine  another  surveyor  to  contradict 
the  estimate,  and  prove  it  to  be  excessive : — this 
Qiay  be  done,  and  was  done  in  the  case  of  the 
%hop  of  Rochester  v.  Thomas. 

It  may  be  observed  that  the  burthen  of  proof  is 
on  tbe  plaintiff; — the  tender  admits  a  certain  sum 
to  be  due.  The  estimate  of  the.  plaintiff  is  sup- 
ported by  two  eminent  surveyors, — the  estimate  on 
the  other  side  by  three  ;  numbers  are  not  conclu- 
sWCj  in  case  there  are  other  reasons  why  two  should 
outweigh  the  three ; — but  it  is  something  that  in 
point  of  character  they' stand  equal  before  the 
Court  as  eminent  surveyors. 

Tbe  Court,  however,  is  to  look  to  some  of  the 
circumstances  arising  out  of  the  case  itself : — Mr. 

(a)  Praxis,  Tit  115. 
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Moneypenny  was  first  employed  alone  by  Mr.  North 
the  plaintiff^  he  went  down  afterwards  with  Mr. 
Craig.  Moneypenny  was  thirty-five  years  old,  and 
had  had  some  experience  :  but  two  others  of  them 
had  had  twenty  years  more.  Craig  has  had  more 
than  any  of  them. 

It  is  not  a  matter  of  mere  fact,  but  of  opidion 
and  judgment,  in  which  a  man  may  depose  strongly 
without  being  aware  of  a  bias.  There  is  nothing 
to  shew  any  promise  of  the  work  to  Moneypenny^ 
— he  might  rather  be  expected  to  be  the  surveyor 
of  the  work  than  the  contractor, — a  high  estimate 
would  find  favour  with  his  employer : — he  might 
be  called  upon  to  undertake  the  work  at  his  own 
estimate,  if  thought  low.  These  surveys  are  gene- 
rally paid  for  by  a  per  centage  on  the  estimate  ; — 
all  these  things  may  give  something  of  a  bias. 
1  think  it  was  proved  even  by  Mr.  Craig  that 
Moneypenny  had  over-estimated,  for  he  would  not 
join  in  his  report,  differing  to  the  amount  of  bOOl. 
I  am  therefore  inclined  to  think  that  Moneypenny 
overrated  the  matter. 

There  has  been  an  opening  of  floors,  &c. ; — as  the 
others  say,  beyond  what  was  necessary : — this  woold 
rather  shew  over- zeal  to  constitute  something  of  a 
deduction.  Moneypenny  treats  it  lightly, — says  it 
might  be  repaired  for  forty  shillings  ; — Craig  alk>W8 
twenty  pounds.  I  find  Moneypenny  guilty  of  in- 
advertence  likewise  in  subscribing  Craig's  survey 
instead  of  his  own : — it  also  appears  to  have  been 
the  original  intention  of  the  parties  that  Wilson 
and  Moneypenny  should  make  a  joint  estimate^  and 
perhaps  if  this  had  been  done  the  matter  might 
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have  been  settled  two  years  ago :  but  Wilson  states      J^^^- 
that   there  was  a  difference  of  opinion  between       Term. 


North 


them  respecting  the  principle. 
'    I  have  looked  through  the  survey^  and  the  state- 
ment does  impress  my  mind  as  having  been  made     Barker. 
on  a  very  large  scale ;  it  looks  like  renovating  the 
boilding  not  only  in  its  ancient  form^  but  in  its 
pristine  beauty ; — there  has  been  estimated  a  relay- 
ing of  all  the  old  pavement ; — ^in  some  instances  it 
should  seem  as  if  things  were  to  be  added  which 
were  never  there  before.     I  think  this  is  going 
beyond  the  principle; — for  although  these  Courts 
carry  the  point  far  as  to  the  incumbent's  house^ 
tbey  will  not  go  so  far  as  to  buildings  of  this  kind. 
The  ^tone-work  of  fine  old  windows  is  decayed, — 
Uiis  is  serious  when  the  obligation  to  repair  them 
occurs; — there  must  be    some    moderation, — the 
thorough  repair  of  the  old  building  is  not  all  to 
I3ba11  on  one  incumbent ; — this  last  incumbent  re- 
cr«ived  4502.  for  dilapidations— he  laid  out  %%*m. 
iiB  his  whole  incumbency,   which  was  for  about 
t'wenty  years ; — and  500/.  within  the  last  few  years. 
The  income  is  stated  to  be  650Z.     When  the 
^ourt  sees  nearly  one-sixth  of  the  income  laid  out 
Voluntarily,  and  when  in  cases  where  the  Court  is 
^^lled  upon  to  sequestrate  it  seldom  lays  apart  more 
*han  one-fifth  ;— when  it  finds  that  by  Gilbert's  act 
^f  the  repairs  exceed  one  year's  income  the  incum- 
"^Ht  may  burthen  his  successor, — when  the  sum 
We  demanded  amounts  to  eight  years*  income — 
w^d  even  the  sum  tendered  to  that  of  six  years, — 
the  sum  demanded  strikes  me  as  enormous. 
The  Court  could  not  decide  on  such  circum- 
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stances  alone; — ^yet  these  open  the  door  to  tiie 
opinions  of  the  other  surveyors,  and  enable  me  io 
decide  that  their  estimate  and  tender  are  sttfficient. 

Three  surveyors  state  that  the  wdrk  miglit  be 
done  for  the  lower  snm  ; — they  are  more  in  naoi- 
ber,  have  greater  experience,  and  they  made  Iheir 
estimate  jointly  ;--4hey  swear  they  have  been  libe- 
ralj — more  so  than  usual,  to  prevent  disputes.  The 
Court  can  form  no  judgment  as  to  the  amount :  hA 
looking  to  the  principles  which  they  state,  I  dontt 
object  to  them. 

The  estimate  has  been  revised  on  aocoaat  "of 
an  additional  rise  in  materials ; — this  was  peihafs 
going  beyond  the  legal  demand — for  the  C^mtt 
rather  thinks  it  ought  to  be  estimated  as  at  the  dcntt 
of  the  last  incumbent ; — the  debt  was  then  nconb- 
ing.  The  representative  of  -the  incumbent  lont 
an  advantage  of  timber  which  may  be  i^ipliedlfd 
the  repairs.  If  some  little  items  have  been#vlsfT 
looked,  this  sum  remains  to  cover  (hem.  TbiM 
surveyors  offer  to  undertake  to  do  the  wosk  Ui 
the  sum  stated,  although  they  are  net  in  4ht 
habit  of  contracting,  and  that  they  wiU  do  itlo^e 
satisfaction  of  two  surveyors,  or  ^any  one  ef  «x 
named,-— or  of  the  surveyor  of  the  Court ; — this  tbt 
other  party  is  not  bound  to  accept ;  but  it  goes  fiir 
to  satisfy  the  Court  of  the  justness  of  the  esticaatft^  • 

I  think  the  plaintiff  has  failed  to  prove  OKune  In, 
be  due  ihan  the  tender.    I  pronounce  for  the 
der :-— of  course  costs  must  follow. 
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May  12. 

John  prentice,  of  stoke  Newington,  died  JoSd^m^in 
on  tbe  19th  of  February  of  the  present  year,  a  costs  for  im- 

,  ^  ^  ^  proper  prac- 

widower  and  intestate.  He  left  three  daughters^  and  tices  in  the 
two  sons.     His  two   sons  were  in  the  West  In-  suit 
dies ;  two  of  his  daughters  Hannah  and  Anne,  h'ved 
*Hth  him  at  the  time  of  his  decease ;  the  other,  Mary 
itfaxwell,  was  alleged  to  have  been  taken  jup  as  a 
^'c^^rant,  and  confined  for  several  days  in  the  Gilt* 
'F^mr-street  prison,  a  few  weeks  before  her  father's 
^^^mtb. — ^The  deceased    kept   a   chandler's   shop; 
AV^d  waa  possessed  of  1002.  navy  5  per  cents.,  be- 
^^f^es  the   stock  in  his  shop  and    his    household 
fti^rniture. 

Mr.  Jenner  appeared   as  proctor  for  Hannah 
Prentice  ;  and  took  the  regular  steps  for  procuring 
for  her  the  administration  to  the  effects  of  ber  fa- 
ther.— On  the  6th  of  March  the  letters  of  admi- 
iMtration  were  in  their  progress  through  the  Pre- 
togatiTC  office,  when  Mr.  W.  G.  Clarkson  ap- 
peared as  proctor  for  Mary   Prentice;   and  on 
4ieiDg  informed  that  the  bond  wm  already  taken, 
•ad  that  tbe  letters  of  administration  for  Han- 
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nah  Prentice  were  actually  filled  up,  he  entered 
a  caveat  to  prevent  them  from  issuing  under  seal 
—and  immediately  afterwards  applied  at  the  office 
of  the  Commissary  of  London  for  letters  of  admi- 
nistration  for  Mary  Maxwell  Prentice,  although 
the  parish  of  Stoke  Newington  in  which  the  de- 
ceased lived  and  died  was  not  within  the  jurisdic- 
tion of  the  Commissary  of  London.  On  the  7th 
of  March,  however^  he  procured  letters  of  admi- 
nistration to  Mary  Maxwell  Prentice  from  the 
Commissary  of  London ;  Hannah  Prentice  there- 
upon applied  for  and  obtained  a  distringas  to  pre- 
vent the  transfer  of  the  100/.  5  per  cent.  Bank  an- 
nuities to  her  sister. 

These  facts  were  set  forth  by  Jenner  in  an  act 
on  petition,  which  concluded  by  praying  the  Judge 
that  he  would  direct  the  administration  to  iaisue 
under  seal  to  Hannah  Prentice  ; — ^that  he  would  as- 
sign W.  6.  Clarkson  to  bring  the  pretended 
letters  of  administration  obtained  from  the  Com- 

« 

missary  Court  of  London  into  the  registry  of  the 
Prerogative  Court, — and  condemn  his  party  in  the 
costs  of  the  suit. 

To  this  statement  no  reply  was  offered  by  the 
adverse  proctor. 

Judgment. 

Sir  John  Nicholl. 

The  first  question  is  to  render  justice  to  the 
parties.  This  Court  never  forces  a  joint  adminis- 
tration^ unless  the  parties  agree  to  it.  I  have  only 
to  consider  who  is  the  most  proper  person.  No 
objection  is  taken  to  Hannah  Prentice :  but  it  is 
stated  that  the  other  person  applying  has  been 
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token  up  as  a  vagrant ;  and  by  her  condact  in  this 
suit  she  has  shewn  herself  to  be  an  improper  per- 
son ;  the  act  is  not  written  to  on  her  part ;  it  is 
said  she  has  no  money.  1  have  no  doubt  but  that 
injustice  has  been  done  to  Hannah  Prentice^  and 
that  she  has  been  kept  out  of  the  administration  to 
-vrtiich  she  was  entitled  for  two  months. 

It  is  a  painful  task  to  arraign  the  conduct  of  a 
proctor:  but  facts  are  disclosed  in  the  act  on  peti- 
-tion  which  Mr.  Clarkson  was  bound  to  contradict. 
He  appears  to  have  lent  himself  to  a  very  improper 
act— he  applied  to  the  Prerogative  Court  for  admi- 
nistration for  Mary  Maxwell  Prentice — he  found 
another  next  of  kin  had  been  already  sworn^  and  that 
the  bond  was  filled  up.     He  proceeded  to  enter  a 
caveat ;  by  this  conduct  shewing  that  he  knew  the 
Prerogative  Court  to  be  the  proper  jurisdiction. 
He  however  took  his  party  to  another  jurisdiction 
(the  Commissary  Court  of  London)  which  had  no 
AOlhority  to  grant  the  administration  ;  he  there  how- 
ever obtained  it; — these  facts  are  strong  against  the 
proctor.     The  explanation  he  has  offered  is  not 
satiafaclory.    When  he  was  aware  that  a  Preroga- 
tive administration  was  about  to  issue^  he  purposely^ 
and  without  notice^  went  to  another  jurisdiction,  by 
<^hich  the  other  party  has  been  many  months  fruu- 
do^ently  kept  out  of  the  administration. 

Ifeel  justified  in  condemning  the  proctor  in  the 
e^P^nses  ;  and  I  shall  consider  whether  it  may  not 
tie  expedient  to  go  a  step  further,  and  to  suspend 
liin  from  his  functions. 
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* 

An  mpplica-  Charles  perks,  of  Walsall,  in  Staffordshire, 
Sue  i^i^^lSt  died  in  July  1819,  having  made  his  wiir  but  ap- 

^**  before  a  P^*"*^^  ^^  ^'  neither  an  executor  or  residuary  lega* 
process  senr.  tee.  He  bad  no  child :  but  he  left  a  widow,  brothers, 

ed  on  the 

Boyal  Ex-      a  sister,  and  the  children  of  a  deceased  sister. 
bec(^ero-         Isaac  Newton,  one  of  the  legatees,  instituted  m 
Snrt^rV"*^  suit  to  prove  the  will,  which  was  contested  by  Sa- 
3f^' .  .      inuel  Perks,  one  of  the  next  of  kin     The  other 

An  adminis- 
tration with    next  of  kin  were  cited  by  a  decree  to  see  proceed- 

nezed,  grant-  ings.  In  May  1820,  the  several  proctors  who  had 
ditor.iimited  appeared  in  the  cause,  declared  they  would  pro- 
S  BquSy.^**'  ^^®d  "^  further.    On  the  termination  of  this  suit,  a 

decree  was  taken  out  by  Messrs.  Woolley  and  Gror- 
don,  bankers,  at  Birmingham,  and  creditors  to  the 
estate  of  the  deceased  ;  calling  upon  all  parties  en- 
titled in  distribution  to  accept  or  refuse  adminis- 
tration,, with  the  will  annexed  of  the  goods  of  the 
deceased,  or  to  shew  cause  why  it  should  not  be 
granted  to  them  as  creditors.  Charles  Green,  one 
of  the  parties  entitled  in  distribution,  a  private  in  the 
1 1th  of  Dragoons,  being  with  his  regiment  in  India, 
the  decree,  according  to  the  custom  observed  on 
such  occasions,  was  served  on  one  of  the  pillars  of 
the  Royal  Exchange,  and  not  returnable  into  Court 
tillthe  19th  of  this  month. 

LtLshington  moved  the  Court  to  dispense  with 
the  formality  of  aviraiting  the  return  of  the  process. 
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on     the  ground  that  the  necessity  for  a  represent-       ^^M. 
ati  v^^  to  the  deceased  was  urgent.  Term! 


^er  Curiam, 

rrhe  instrument  has  been  served  on  the  Royal      ^^*^ 
ExLchange.     By  practice  it  has  been  usual  to  coii^     Gordon 
ttnuie  that  by  certificate  until  another  Court  day:      Gww^ 
bal  here  the  Court  is  applied  to  continue  the  certi- 
ficate before  the   process  is  returnable,  on  the 
grovnd  that  it  is  a  mere  form^  and  that  the  person 
cited  being  in  India  it  is  impossible  he  can  appear*. 
ItiApMsihle  that  he  may  return  before  the  time 
has  expired — but  the  object  is  to  give  notice  to 
Ub  firieQd8>  and  to  any  agent  he  may  have  in  this 
GCMiiitry.     Under  the  circumstances  of  thks  case^  I 
W^iild  have  granted  a  limited  administration^  if  thie 
necessity  was  pressing  for  carrying  on  proceed- 
ings in  the  Court  of  Chancery:  but  to  accede  tQ 
this   notion  would  be  quite  breaking  down  the 
fiojcin  of  thid  process^  wbkh  I  should  be  UDwiUio^ 
to  do; — as  long  as  that  form  is  preserved,  the 
Covrt  must  aot  depart  from  the  line  of  practice 

prescribed  by  it. 


Administration   was  afterwards  applied  for,   li- 
mited to  filing  a  t)ill  in  equity,  and  granted. 
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June  10. 

Answers  on      tf  UD6MENT. 
oath  not  to  be        rt       r  ^r 

snaed  SiR  JOHN  NiCHOLL. 


dispel 
wi^. 


This  is  an  application  to  grant  probate  on  admiik 
sion  of  the  adverse  party  in  acts  of  Courts  with  a 
view  to  saving  the  answers.  The  deceased  died 
leaving  a  widow  and  a  child; — ^the  will  is  in  hia  owv 
handwriting — there  is  an  attestation  clause,  but  na 
witness  to  it ; — ^the  will  has  been  propounded  in  an 
allegation  which  was  discussed  and  admitted  to 
proof.  Good  I).  Good  is  cited  as  a  precedent  for 
the  present  application;  and  this  is  one  of  the 
many  instances  which  point  out  the  danger  of  the 
Court's  relaxing  its  rules  of  practice — Good's  caw, 
however^  is  materially  distinguished  from  this. — 
The  widow  admitted  the  facts  in  acts  of  Court:  but 
proxies  were  exhibited  from  the  daughter  and  the 
husband,  the  only  persons  who  were  interested  in 
opposing  the  will.  In  this  case  the  will  may  be 
beneficial  to  the  widow,  and  adverse  to  the  child. 
The  answers  of  the  widow  upon  oath  may  be 
something  of  a  ground  on  which  the  Court  can 
act,  she  having  been  present  during  part  of  the 
transaction. 

I  must  require,  especially  in  cases  where  the 
property  is  of  suflBcient  value,  that  the  answero 
upon  oath  may  be  brought  in. 
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Bartholombw  and  Brown  v.  Henley.  aVmf 

June  10. 
ttl  UDGMENT.  Three  checks 

Sir  John  Nicholl.  Jronounced 

The  party  deceased  is  John  Eyre  Bartholomew.  codicUlary. 

Be  died  on  the  22d  of  February  1819^  leaving  a 

ividow^  a  8on^  and  a  daughter ;   he  was  possessed 

of  a  small  real  estate^  and  of  personal  property 

amounting  from  7  to  10^0002. — ^He  had  lived  apart 

from  his  wife^  and  had  for  several  years  before  his 

death  cohabited  with  a  Miss  Saunderson — ^he  had 

a  high  regard  for  her — ^by  his  will  of  the  12th  of 

Ti^ovember^  1813^  he  bequeathed  to  her  the  rent 

of  two  houses  in  Avery  Row^  all  his  household 

furniture^  plate^  money  in  his  house>  and  a  third  in 

reversion  of  20002.  in  the  event  of  the  death  of  a 

ion  he  had  by  her^  before  he  should  attain  the  age 

of  25  years. 

There  is  a  paper  dated  the  13th  August,  1814, 
by  which  he  gave  her  the  improved  rent  of  a  house 
in  Orosvenor-street — this  is  all  in  the  deceased's 
handwriting,  but  not  signed ; — this  is  admitted  to 
be  a  codicil. 

A  check  is  produced  dated  the  16th  of  January, 
1817,  for  2502.;  another  of  the  4th  of  November, 
1817,  for  500/.;  and  nine  months  afterwards  ano- 
ther  check  for  1502. ;— corresponding  entries  to 
them  are  made  in  the  check-book. 

The  first  entry  is  ''  2808,  Jan.  16,  1817.  I  give 
this  check  to  Miss  Eyre,  for  fear  any  thing  should 
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are  testamentary  ;   they  are  directions  as  to  the 

property  after  death ; — there  is  nothing  to  niake 

^e  think  them  provisional.    It  cannot  be  denied 

^t  if  he  had  died  immediately  after  writing  the 

chnafis,  they  would  have  been  valid.  If  they  would 

iiave  been  good  at  that  time^  it  is  for  the  party 

opposing  them  to  say  when  they  ceased  to  be 

good ;  the  construction  usually  put  on  such  instru- 

Uients  is  this,  ''  in  case  I  neglect  the  opportunity 

of  making  my  wiU^  I  wish  this  to  be  a  protection 

against  my  own  negligence  and  omission."     This  is 

the  only  safe  construction  which  can  be  put.    1  do 

net  consider  a  certain  time  imposed  during  which 

they  are  to  bie  good,  as  the  deceased  has  imposed 

no  time  himself. 

In  the  next  paper  he  states  *' for  fear  any  thing 

9hndd  happen  to  me  that  I  should  die;*' — 500/.  This 

is  much  too  large  a  sum  for  the  purpose  suggested 

of  immediate  supplies  after  death  ; — this  is  an  abso« 

iRte  benefit^  not  a  condition  the  deceased  imposed  ob 

Umself.     The  third  draft  stales  ''  in  case  I  should 

&1502.  ;"  this  is  not  like  a  substitution,  it  is  a  much 

unaller  benefit.    The  general  principle  is^  that  be* 

quests  are  primd  facie  to  be  taken  cumuktively 

where  they  are  on  separate  papers^  unless  tliey  are 

refocatory  of  each  other.    It  is  observable  also  that 

the  deceased  was  not  then  in  a  dangerous  state ; 

from  the  very  words  of  one  of  them^  it  was  most 

clearly  intended  to  be  an  addition  to  his  will. 

This  is  the  view  the  Court  is  disposed  to  take  of 
the  papers.  His  mode  of  carrying  his  iBtentiods 
into  effect  is  singular :  but  the  only  point  for  my 
consideration  is,  whether  he  intended  the  party  to 

■ 

1 


i8sa 

Trinity 
Term. 


Bartho- 
lomew 

and 
Bbowh 

V. 

HbmlsV. 


SM 


CASES  DETERMINED   IN  THE 


IN 


Have  the  benefit.  Suppose  a  bank  note  in  an  en- 
v^h>pe  with  a  similar  endorsement  to  this^  no  one 
caa  doubl  what  the  effect  would  be — indeed  I  re- 
afeember  a  csm  of  that  sort ; — althon^  cases  are 
$ddhMii  pctcisely  similar^  the  Court  roast  endea- 
^^mr  itt  alt  olT  Iheai  to  extract  the  intentioiis  of  the 

TWw  fiWrvatioiis  arise  on  the  iace  of  the  paper; 
Ib^  ctKWKtaaccs  and  evidence  lead  to  the  sane 
WiKhittW>a>  The  deceased's  wife  had  deserted 
hM^  aad  he  was  not  on  terms  of  drtlity  witli 
kb  soo ;  he  was  desirous  of  marrying  Misa  Eyre^ 
aad  had  resorted  to  legal  advice  to  aacertain 
whether  he  cotUd  do  so.  It  is  dear  firom  thi 
other  testamentary  papers,  that  he  intended  U 
increase  the  provision  for  Miss  Eyre.  In  1813  h< 
made  his  will ;  in  1814  he  wrote  paper  B.;  in  I8I( 
and  1817,  new  wills  were  began;  and  it  is  cleai 
from  the  contents  of  those  papers  that  he  intendec 
a  very  considerable  addition  to  Miss  Eyre.  It  it 
not  then  improbable  that  he  should  from  time  t< 
time  do  further  acts  in  her  favour ;  he  spoke  of  he 
as  extremely  attentive  to  him  during  his  illnesses 
and  there  is  considerable  probability  that  darinj 
these  illnesses  he  intended  to  increase  the  benefi 
he  destined  for  her. 

These  drafts  on  the  death  of  the  deceased  are  ii 
the  possession  of  Miss  Eyre.  It  has  been  argued  tha 
the  receipt  of  one  draft  must  put  an  end  to  th 
preceding  one,  and  so  on ;  the  one  putting  an  end  t 
the  other :  but  there  is  nothing  on  the  check 
themselves  to  shew  that  such  was  the  opinion  c 
the  deceased. 
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With  respect  to  the  parol  evidence^  one  witness 
Bell^  a  friend  of  the  deceased's^  has  been  examined^ 
who  deposes^  that  be  had  often  heard  the  deceased 
speak  in  terms  of  regard  for 'Miss  Eyre.  He  states 
that  the  deceased  referred  to  these  checks^  although 
he  cannot  fix  the  time  of  his  doing  so ;  and  the 
Coart  cannot  rely  strongly  on  this :  but  where  it  is 
in  concurrence  with  the  other  evidence^  some  re- 
liance is  to  be  placed  on  the  statement. 

On  the  whole  I  am  bound  to  look  to  benefit  in- 
tended ;  and  although  it  has  been  done  in  an  anoma- 
lous form^  it  is  the  duty  of  the  Court  to  carry  into 
effect  the  intentions  of  the  deceased^  and  to  consi- 
der these  papers  as  a  part  of  the  will  and  codicils 
of  the  testator. 
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Parkin  v.  Baimbridge. 


18i0. 
Trinity 
Term. 
June  11. 


m 

Legacies 
drawn  oyer  b 


Judgment. 

Sir  John  Nicholl. 

The  question  before  in  this  case  was  whether  Mr.  cnn^t  to  be 
Bainbridge  was  to  be  considered  as  joint  executor  c»*»c*l*^* 
and  residuary  legatee.    The  case  has  since  been 
before  the  Court  of  Chancery/  and  is  now  sent 
here  to  ascertain  whether  certain  legacies  are  re- 
yoked. 

Certainly. these  legacies  were  once  a  part  of  the 
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will, — pencil  lines  are  drawn  across  them  ; — ^the 
question  is,  whether  they  are  drawn  for  cancelki<- 
tion  or  deliberation.  Where  the  crossing  of  an 
instrumenl  is  in  pencil,  it  is  as  valid  if  it  is  in- 
tended as  a  cancellation,  as  if  it  was  in  ink  ;  but  it 
IS  more  equivocal  as  to  intention :  persons  are  apt 
to  make  pencil  marks  for  memoranda.  Till  I  am 
better  instructed,  I  shall  hold  them  to  be  equivocal. 
I  win  reserve  my  opinion  how  I  should  decide,  if 
no  facts  could  be  alleged  on  either  side,  till  caled 
upon  for  a  decision  upon  such  a  case. 

Here  are  circumstances  which  tend  strongly  to 
shew  that  the  deceased  considered  these  as  acts  for 
subsequent  deliberation  ; — on  the  face  of  the  paper 
such  is  the  presumption  : — in  some  instances  where 
he  had  first  crossed  them  in  pencil  he  afterwards 
crossed  them  in  ink«  he  did  not  consider  the  pencil 
as  the  final  alteration.  Where  he  did  not  pursue 
the  same  mode,  I  infer  that  he  had  not  decided  on 
the  revocation. 

Another  fact  appearing  on  the  face  of  the  paper 
is,  that  he  carries  out  and  casts  up  the  amount  of 
the  legacies.  Where  he  has  struck  through  the  le- 
gacies with  ink,  he  has  altered  the  casting  up,  aa 
as  not  to  include  the  legacies  so  revoked  :  bat  the 
l^acies  struck  through  only  in  pencil  are  still  in- 
cluded in  the  casting  up  of  the  total  amount  of  the 
legacies. 

The  last  ground  is,  that  the  Court  has  held^  and 
it  wras  admitted  that  the  deceased  did  not  mean  to 
revoke  by  pencil  marks,  for  the  name  of  Mr.  Bain- 
bridge  Ibe  exeentor  and  residuary  legatee  has  teen 
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dnvrn  over  by  pencil :  bat  it  has  been  establtsbed 
bf  theaverment  of  Mr.  Bainbridgeand  Dr.  Lettsom 
tbskt  the  deceased  did  not  consider  Mr.  Bainbridge*8 
Mine  erased ; — be  continued  to  treat  him  as  his  ex- 
omtor^  and  directed  his  wiU  to  be  delivered  to  him 
aad  Dr.  Lettsom  after  his  deatb  ; — if  Mr.  Bain- 
brklge  was  not  revoked  by  these  pencil-mai4cs^  what 
Kflison  have  I  to  suppose  that  the  other  legatees 
are  ?  The  deceased's  conduct  leads  to  an  opposite 
inference. 

On  the  whole^  I  am  of  opinion  that  the  deceased 
did  not  consider  these  legacies  as  revoked^ — and 
that  they  are  a  part  of  the  will  of  the  deceased. 
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Buckle  v.  Buckle. 

^I^IDGMENT. 
^^m  John  Nicholl. 

I^cwis  Buckle  is  the  party  deceased  ; — in  August^ 
ISlQ^  he  wrote  a  testamentary  paper  which  was 
fcAU^  sealed  up  at  his  death ;  and  from  the  appear- 
^^^  it  should  seem  that  he  did  not  intend  it  to  be 
<^P^ed  again. 

^though  the  will  is  expressed  in  eccentric  terms^ 

^^iiK^  is  nothing  in  it  which  indicates  any  want  of 

^pv^ty.  But  there  is  an  attestation  clause  without 

^vntueisea,  which  raises  a  presumption  against  the 
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paper :  yet  iC  is  a  slight  one^  and  the  sealing  up 
seeqns  sufficiently  to  shew  that  he  did  not  intend  the 
paper  to  be  witnessed.  The  hand-writing  and 
finding  are  admitted  : — I  think  I  must  conclude 
that  it  was  the  intention  of  the  deceased  that  it 
should  operate  in  its  present  form  ; — and  I  pro- 
nounce for  the  paper. 
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Briggs  v.  Morgan.  Term. 

June  21. 

JL  HIS  was  a  suit  for  nullity  of  marriage^  brought  uiscompe- 
by  a  man  against  his  wife,  by  reason  of  incurable  to^bringawS^ 
natural   malformation,  and  bodily  defects  in  her  ofnu'l>tyo^ 

•^       ,  ^         inamage 

person.     She  was  described  in  the  libel  as  having  against  a  wo- 

i_  •  I  Li  .11  man  for  na- 

foeen  a  widow  when  he  married  her.  tural  mal- 

Amold  and  PhUlimore.  formation. 

This  suit  is  unprecedented;  and  the  circumstance 
of  the  woman  having  been  a  widow  raises  such  a  pre- 
sumption in  her  favour  as  cannot  be  averred  against^, 
unless  it  could  have  been  pleaded  that  the  former 
husband  died  too  soon  to  complain:  but  that  can- 
not be  the  case,  for  the  cohabitation  was  of  eigh- 
teen years'  continuance.  Added  to  thio,  the  age  is 
omitted  to  be  stated.  This  might  be  sufficient  of 
itself  to  protect  the  party  from  such  an  inquisition 
88  she  must  submit  to,  should  the  libel  be  admitted 
to  proof.  The  charge  is  not  sufficiently  specified ; 
— if  the  idea  is  to  be  conveyed  that  she  is  nimis 
arcta,  then  the  triennalis  cohabitatio  might  be 
necessary,  as  it  is  in  the  case  of  frigidity;  and 
it  could  not  be  competent  to  this  man  who  has 
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been  married  only  one  year  and  five  months  to  insti- 
tute the  suit.  Such  was  (a)  Grimbaldeston's  case. 
Only  two  .cases  within  our  recollection  have  been 
brought  in  Ibede  Courts  by  the  womati^  viz.  Wilson 
V.  Morris,  (6)  and  Guest  v.  Guest ;  (c)  and  in  the 
first  of  these  the  libel  was  rejected.  Sir  William 
Wynne  said  that  none  had  been  admitted  in  his 
memory,  where  the  suit  had  been  brought  against 
the  woman.  C.  5.  7.  Nov.  22.  6.  Dcr.  2.  33. 
X.  4.  15.    X.  S.  19. 4. 

Jenner  and  Lushington,  contra. 

The  triennium  is  not  required  where  the  caaa 
set  up  is  that  of  the  woman  being  nimis  drtta. 
It  is  objected  that  she  is  a  widow:  but  if  the  first 
husband  acquiesced  in  her  infirmity,  the  second  is 
not  bound  to  do  the  same.  The  sentence  would  not 
afiect  the  former  marriage — for  it  could  be  only 
voidable,  and  therefore  cannot  be  enquired  into  Cifter 
the  death  of  one  of  the  parties.  Besides  the  acqui- 
escence of  the  husband  is  contemplated  in  law; 
^^  habeat  ut  sororem.'*  It  is  objected  that  her  age 
has  not  been  stated.  The  Court  is  not  to  presome 
that  she  is  past  the  age  of  sexual  intercourse :  if  she 
were,  it  is  extraordinary  that  the  husband  shonM 
bring  the  suit.  The  woman  may  plead  her  age^  or 
state  it  in  the  answers :  but  at  all  events  she  is  not 
entitled  to  defend  herself  by  the  species  of  prdteM 
here  resorted  to.  In  Greenstreet  v.  Comyns  (d)  the 
inspectors  reported  that  there  was  not  such  appa- 

(a)  Cons.  1777.    Arches,  1779. 
(6)  Cons,  of  London,  1785. 
(c)  Cons,  of  London,  May  20,  1820. 
id)  Vol  II.  p.  10. 
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mC  incapacity  as  necessarily  implied  inipotency ; 

on  hearing  the  man's  account  of  his  own  state^ 

Ihe^  believed  it — and  the  Court  pronounced  for 

the     nullity.    There  can  be  no  natural  reason  why 

thttre  should  not  be  malformation  in  a  woman  qs 

well  as  in  a  man^  and  consequently  no  reason  wliy 

th^  one  might  not  bring  a  suit  of  this  description 

«a  ^well  as  the  other. 

.Mascardus  De  Prob.  311.  BroWn,  2.  14.  16. 
<>oghton,  215.  Sanchez,  7.  107.  Godolphln,  498. 
^    36. 

Judgment. 
Sir  William  Scott. 

This  suit  is  brought  on  the  ground  of  alleged  im- 
incy. — Cases  of  this  nature-  are  said  tp  be  of 
occurrence;  and  that  three  only  have  been 
^n>iigbt  by  the  man  within  the  last  60  years,  and 
^Aiat  these  have  been  unsuccessful.     A  person  need 
*^t>t  be  a  profound  physiologist  to  know  how  rfirely 
^^te  structure  of  the  body  is  deficient  for  the  pur- 
I^^Mes  of  our  nature.  Malformation  is  not  coinmon  in 
^Qr  sex,  and  perhaps  is  still  more  uncommon  in  the 
^^er ;  and  where  it  does  exist,  and  is  known  to 
*^he  parties,  it  naturally  deters  them  from  contract* 
**^g  marriage  ;-*-and  where  it  is  otherwise,   there 
**^y  be  many  reasons,  some  good  and  some  bad, 
^fcich    may   prevent    them    from   applying   to    a 
^^urt  of  Law  for  redress.     The  possibility  of  the 
^Me  is  not  denied  :  the  topic  is  known  to  form  no 
^^^1  extent  of  discussion  in  the  canon  law.     Un-^ 
^^«a  the  possibility  is  denied,   the  right  of  com- 
Paining  can  hardly  be  denied  to  the  husband:  the 
^hts  and  duties  of  both  parties  are  co-equal,  whe-« 
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ther  the  failure  is  on  one  side  or  the  other.  1  aov 
inclined  to  pay  as  little  deference  to  the  objectioii 
taken  on  the  ground  of  the  indeh'cacy  of  the  pro- 
ceedings.— Courts  of  Law  are  not  invested  with 
the  powers  of  selection  ;  they  must  take  the  law 
as  it  ia  imposed  on  them.  Courts  of  the  bigb- 
est  jurisdiction  must  often  go  into  cases  of  the 
most  odious  nature^  where  the  proceeding  is 
only  for  the  punishment  of  the  offender ; — here 
the  claim  is  for  a  remedy^  and  the  Court  cannot 
refuse  to  entertain  it  on  any  fastidious  notions  of 
its  own. 

In  Harris  v.  Ball^  the  judge  here  rejected  the 
libel:  but  the  Court  of  Delegates  on  solemn  argu- 
ment rejected  that  decision^  and  decided  in  favoor 
of  the  complainant. 

It  has  been  said  that  the  evidence  must  be  such 
as  would  lead  to  no  certain  conclusion  :  bnt  this 
is  equally  applicable  to  every  case  of  the  same 
description^  and  would  go  to  shew  it  is  wrong  to 
give  such  a  jurisdiction.  The  expectation  of  infirm 
evidence  may  induce  greater  caution  :  but  is  not  to 
preclude  parties  from  having  recourse  to  those 
modes  of  proof  which  the  law  allows. 

These  general  objections  must  be  dismissed : — 
but  it  is  said,  there  are  particular  objections, — viz. 
that  the  woman  had  been  the  wife  of  another  man 
who  had  never  complained.  As  to  how  long,  or 
why  he  acquiesced,  we  are  all  in  the  dark;  a  variety 
of  reasons  good  or  bad  might  have  prevented  him 
from  complaining.  In  my  view,  however,  the 
eonduct  of  the  first  husband  can  form  no  more 
than  a  presumption;  it  cannot  be  considered  as  an 
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■estoppel  to  one  man's  grievance  that  another  has 
not  brought  his  forward. 

Another  objection  taken  is  the  age — which  has 
not  been  stated  in  the  libel.  The  woman  may  be 
advanced  in  life;  and  I  do  go  the  length  of  saying 
that  private  disappointment  should  be  submitted  to. 
The  man  is  pleaded  to  be  of  sound  healthy — the  age 
of  the  woman  does  not  appear ; — if  he  has  married 
a  woman  of  an  advanced  preiod  of  life,  he  must 
■bear  the  consequence. 

The  great  and  final  objection  is,  that  the  suit  is 
premature,  and  that  the  triennalis  cohabitatio  is 
required — on  all  consideration  of  reason,  and  on 
examination  of  the  authorities,  I  do  not  think  that 
this  rule  applies  to  the  present  case ;  where  the  in- 
firmity can  be  ascertained  at  once,  this  cannot  be 
required.  All  the  great  authorities,  ancient  and 
modern,  subscribe  to  this,  which  is  the  rule  of  rea- 
son, from  the  Digest  of  the  canon  law  to  Brown, 
and  the  oracles  of  our  own  practice.  Godolphin 
-tnd  Oughton. 

I  am  disposed  therefore  to  admit  the  libel,  but 

tiot  at  present ;  for  I  shall  give  the  adverse  party 

•^D  opportunity  of  stating  any  thing  in  the  way  of 

protest  which  may  induce  the  Court  to  abstain 

from  allowing  any  further  proceedings  against  her. 


1820. 

Trinity 

Term. 


Briggs 

V, 

Morgan. 


Affidavits  were  exhibited  on  both  sides,  and  the  Michaelma$ 
'^Hect  of  them  argued  at  same  length.  n^'^ 

Judgment. 

Sir  William  Scott. 

This  proceeding  is  brought  by  James  Briggs, 
Against  Sarah  Briggs  his  wife  for  a  nullity  of  mar- 
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riage^  on  account  of  incurable  defect  and  natural 
malformation ; — the  marriage  took  place  on  the  16th 
of  February  1819;  she  being  a  widow^  and  liaTing 
lived  with  a  former  husband  for  eighteen  yean, 
Jt  appears  that  James  Briggs  is  in  his  forty  •^second 
year^  that  is^  he  will  enter  into  his  forty-third  year 
in  January  next.  She  is  some  yeans  okler^  b^n^ 
now  in  her  fiftieth  year^  and  in  January  next  wiH 
enter  into  her  fifty-first  year. 

No  dissatisfaction  was  expressed  on  the  part  df 
the  husband  till  March  1820; — the  libel  was  broajght 
in  on  the  Sd  of  June  1820.  The  libel  is  short :  it 
allies  the  incapacity  to  exist ;  that  it  is  natural 
and  incurable,  as  will  appear  by  the  inspection  of 
matrons  and  other  lawful  proofs  ;  and  prays  diaft 
the  marriage  may  be  pronounced  null  and  void.*^ 
When  the  libel  waa  first  ofiered^  the  Court  vnm 
disposed  to  consider,  that  unless  something  could 
be  shewn  in  the  way  of  protest  on  the  part  of  the 

* 

wife^  it  must  be  admitted.  The  subject  itself  is 
fair  ground  of  complaint.  Parties  marry  for  off- 
spring ;  for  the  enjoyment  of  each  other's  perion. 
Natural  malformation  is  of  rare  occurrence  in 
either  sex^— and  is  more  rare  in  the  female  than  in 
tbe  male  sejt.  Still  instances  do  occur :  sometimes 
they  are  without  the  knowledge  of  the  party. 
Where  it  is  with  the  knowledge^  it  is  a  gross  fraud, 
and  a  grievous  injury.  In  either  of  these  cases  the 
law  provides  a  remedy ;  and  it  is  the  duty  of  tiie 
Court  to  supply  the  remedy  on  complaint  being  made* 
It  has  been  said  that  the  modes  resorted  to  for 
proof  on  these  occasions  are  ofiensive  to  natural 
-  UfodeMy  :*~but   nature    has   provickd    no   other 
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raeans ;  and  we  must  be  under  the  neceasily  either       is90, 
of  saying  that  all  relief  is  denied,  or  of  applying      'jfenj^ 
the  means  within  our  power.     The  Court  must  not 
sacrifice  justice  to  notions  of  delicacy  of  it9  own. 

If  tber6  is  just  reason  either  to  suspect  the  truth 
of  tbe  ^taitement,  or  to  think  the  injury  inconsider* 
Mc,  the  Court  will  hesitate  before  it  descends  tQ 
nodes  of  proof  which  are  painful. 

The  age  is  entitled  to  great  consideration.     The 
injury  is  very  different  from  that  which  may  occur 
in  AB  earlier  period  of  life,  at  a  time  of  life  wbea 
tli0  passions  are  subdued,  and  marriage  is  con- 
tracted only  for  comfortable  society.     The  expo- 
,mre  also  of  the  person  at  an  advanced  stage  of 
life  may  be  felt  with  greater  abhorrence,  and  com- 
fdied  with  much  more  reluctanx:e,  than  in  the  case 
of  a  younger  person.  ^ 

Oq  iconsiderations  of  this  sort  the  Court  desired 

-U^eages  to  be  stated  before  the  libel  went  to  proof. 

Tbe  wbman  is  near  fifty,  beyond  the  ordinary  crisis 

of  female  life — little  likely  to  have  children ;  and  it 

does  not  appear  that  she  had  children  by  her  for^ 

<XBer  WArriage.  His  age  is  less  advanced;  be  mfght 

Ibrm  other  expectations  if  he  had  married  a  younger 

'Vr#fnaa.   At  my  rate  the  fact  standing  thus,  I  must 

c»rder  the  process  of  the  Court  to  be  executed  upon 

^  woman  in  her  fifty-first  year.    I  should  feel  much 

reluctance  on  this  ground,  if  this  were  the  only 

objection.    The  man  is  a  little  advanced  beyond 

ih^  cctwum  lustrum,  approaching  to  the  period 

rvrhen  a  philosopher  has  stated,  that  desires  are  no 

^loi^tf  in  a,  state  of  unsubdued  provocation,  but 

« in«at  be  held  to  be  under  reasonable  controul ;  and 
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he  therefore  may  be  fairly  left  to  just  reflection, 
and  more  placid  gratifications. 

But  this  is  not  the  only  objection.  I  see  reason 
to  suspect  his  sincerity. 

First,  from  the  lateness  of  the  complaint ; — the 
libel  is  brought  sixteen  months  after  the  marriage, 
it  is  a  case  to  which  the  triennalis  cohabitatio  does 
not  apply.  Surely  it  did  not  require  more  than  a 
twelvemonth  to  discover  this  defect. 

In  the  next  place  with  respect  to  the  natural  mal- 
formation. She  swears  most  unreservedly  that  she 
had  constantly  carnal  intercourse  with  her  first  has- 
bandfor  eighteen  years  till  near  the  time  of  his  death. 
This  is  confirmed  most  materially  by  the  laund- 
ress,  who  washed  their  linen  for  many  years,  and 
who  describes  marks  which  might  be  denominated 
as  certain  indicia  of. real  matrimonial  connexion; 
there  cannot  then  be  any  natural  malformation  as 
he  avers  ;  it  must  be  then  a  case  of  supervening 
infirmity  to  which  the  most  vigorous  persons  are 
subject  in  the  decline  of  life,  this  would  not  be  a 
case  for  the  Court  to  interfere  in. 

Thirdly,  he  has  brought  forward  a  history  to 
which  no  credit  is  due,  viz.  that  she  lived  on  bad 
terms  with  her  former  husband,  the  fact  being  that 
they  lived  on  terms  of  the  greatest  harmony  and 
affection,  so  much  as  to  be  an  object  of  notice  and 
commendation  to  their  friends  and  neighbours. 
And  it  is  confirmed  by  her  husband  having  made  a 
bequest  of  his  whole  property  to  her,  leaving  his 
own  sister  unprovided  for,  and  having  a  family  to 
maintain  ;  and  though  his  sister  applied  to  him  to 
make  a  different  disposition  just  before  his  death. 
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vrhich  he  repelled  with  indignation,  and  expressed 
himself  most  strongly  in  favour  of  this  woman. 

The  party  proceeding  here  alleges  likewise  a 
cohabitation  of  the  former  husband  with  another 
woman  ;  as  to  which  it  appears  that  the  cohabita* 
tion  with  this  woman  was  before  marriage,  and 
broken  off  on  that  event  taking  place.  The  only 
witnesses  to  the  contrary  are  the  disappointed 
sister,  and  a  person  whom  I  suppose  to  be  the  at- 
torney in  the  cause,  who  speaks  to  some  allusions 
wholly  overturned  by  other  evidence  in  the  case 
which  proves  that  he  lived  happily  with  her,  and 
remained  true  to  his  own  spouse  in  life  and  in  death. 

On  every  ground  I  shall  act  improperly  if  I 
were  to  wade  further  in  this  business.  He  must 
find  bis  remedy  either  elsewhere,  or  in  his  own 
patience.  I  shall  not  subject  the  woman  to  the 
process  consequent  on  the  admission  of  this  libel, 
under  such  proof  of  the  husband's  insincerity  ; 
and  I  dismiss  this  proceeding. 


1820. 
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The  wife  of  an 
executor  an 
incoinpetent 
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An  applica- 
tion for  the 
payment  of 
costs  out  of 
the  estate  of 
the  testator 
refused. 


Dean  v.  Russel. 

XN  this  cause  the  wife  of  one  of  the  executors  of 

* 

^  will  which  was  contested  was  produced  and  exa- 
mined as  a  witness.     The  executor  had  no  legacy. 

At  the  hearing  of  the  cause  the  evidence  of  this 
witness  was  objected  to^  and  the  Court  sustained 
the  objection. 

In  the  same  case  upon  an  application  for  the 
costs  to  be  paid  out  of  the  estate  of  the  testator^ — 

Per  Curiam. 

It  is  only  under  special  circumstances   that  the 
Court  directs  costs  to  be  paid  out  of  the  testator'  ~^ 
estate ;. — indeed,  it  is  only  in  modern  times  that  r 
has  found  itself  (a)  authorised  so  to  do.     In  tb' 
case  the  party  might  earlier  have  judged  that 
ought  not  to  have  proceeded  so  far  in  the  cause^ 

(a)  In  Ilenshaw  and  Iladfield  v.  Atkinson,  and  Atkinson 
Passej  and  Hemming,  Deleg.  1814,  on  an  appeal  from  the 
rogativc  Court  of  Canterbury,  the  costs  of  the  several  parties 
the  cause  in  both  Courts  were  decreed  to  be  paid  out  of 
estate  of  the  testator.     Judges  Delegates — ^Mr.  Justice  HeA' 
Mr.  Justice  Le  Blanc,  Mr.  Baron  Wood,  Dr.  Parsox, 

Dr.   PUILLIMORE. 
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The  Office  of  the  Judge  promoted  by  jtHarv 

Gilbert  v.  Buzxard  and  Boyer.  Term, 

July  19,  25. 

*  A  HIS  was  a  proceeding:  by  articles  exhibited  by  The  use  of 

»    «^  o      J  J    iron  in  the 

^<^nii  Gilbert^  an  inhabitant  of  the  parish  of  St.  structure  of 
Andrew's  Holborn^  against   John    Buzzard    and  uniawfuft- 

•  W'iHiam  Boyer,  the  churchwardens,  for  refusing  notto^e^i- 
*^   permit  the  body  of  his  wife  to  be  interred  in  ™'**®1  *°*? 

^m  "^  churchyards 

•*^^    diurchyard  or  burying  ground  of    the  said  on  the  same 
^^^ish.     The  articles  set  forth  that  Mary  Gilbert  cun^y  ^- 
■*etlon  the  3nd  of  March  1819,  an  inhabitant  of  ^Totovt 
*^  parish  of  St.  Andrew's  Holborn  ;  that  her  body  nary  wood. 
'^^8  soon  after  her  death  deposited  in  an  iron  cof- 
'fin  for  interment ;  that  due  notice  of  the  intended 
'^'^terment  of  the  said  body  in  the  churchyard  or 
'b^t-yio^  ground  of  the  parish  was  given,  and  the 
^^tial  fees  for  such  burial  were  paid :  but  that  not- 
^tbstanding  the  same  the  churchwardens  did  by 
^^mselves,  and  other  persons  acting  under  their 
^*^ers  and  directions,  several  tiroes  refuse  to  permit 
*^h^  said  body  so  enclosed  in  an  iron  coffin  to  be  iti- 
^^tired  iii  the  churchyard  or  burying-ground  of  tbe 
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18W.  parish,  and  did  obstruct  and  prevent  such  inler^ 
Term.  fnent  thereof  contrary  to  the  laws  and  constitutions 
ecclesiastical  of  the  realm  ;  and  that  in  conse- 
quence of  such  obstruction  the  body  in  such  coffin 
Buzzard  was  deposited  in  the  bone-house  of  the  parish. 
BoTER.  The  articles  went  on  to  allege^  that  the  coffin  in 
which  the  body  was  deposited  was  made  of  thin 
plates  of  wrought  iron,  one  twelfth  part  af  an  inch 
in  thickness  ;  and  that  it  was  of  less  exterior  di^ 
mensions  than  a  single  coffin  made  of  wood  for  the 
same  body  must  necessarily  have  been ;  and  that 
it  was  so  constructed  as  to  afford  security  against 
the  removal  of  the  corpse  enclosed  therein. 

An  allegation  responsive  to  these  articles  was  given 
in  by  the  churchwardens  in  which  the  principal 
points  made  were,  that  the  select  vestry^  which  bad 
the  sole  management  of  all  affairs  relating  to  the 
parish,  had  come  to  the  resolution  of  refusing  the 
admission  of  iron  coffins  into  the  burial  grounds  be* 
longing  to  the  parish  ;  and  had  ordered  the  vestry 
clerk  to  communicate  this  order  to  the  person  con- 
ducting this  funeral  before  the  body  was  brought 
for  interment.  It  moreover  set  forth  "  that  the 
parish  of  St.  Andrew's^  Holborn,  was  large  and 
pulous,  that  there  were  according  to  the  last  censaa 
upwards  of  30,000  inhabitants,  which  number  haA 
since  increased  ; — that  the  annual  number  of  bu- 
rials exceeded  upon  an  average  of  the  last  three 
years  800;  —  that  besides  the  churchyard  there  were 
three  burial  grounds  purchased  by  and  belonging  to 
the  said  parish  ; — that  they  are  of  small  dimenaioni^ 
and  very  nearly  filled  with  the  corpses  of  persoua 
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buried  therein  ; — that,  if  the  majority  only  of  the 

persons  brought  for  interment  in  the  said  burial 

grounds  were  deposited  in  iron  coffins,  the  said 

burial  grounds  would  soon  be  rendered  useless  on 

account  of  the  imperishable  nature  of  the  said  iron 

coffins,  and  that  it  would  not  be  possible  to  procure 

a  sofficient  quantity  of  ground  for  a  new  burial 

ground  without  going  to  a  great  distance,  and  then 

only  at  an  enormous  expense  to  the  parish  as  well 

u  to  the  indiTiduals  who  had  to  bury  their  rela- 

ti?e8,  by  their  being  obliged  to  take  them  so  far 

from  thp  parish  for  interment. 

Arnold  for  Gilbert. 

Various  transactions  have  taken  place  with  re- 
spect to  this  matter :  several  demands  for  burial 
were  made  and  refused.  A  suit  was  then  instituted 
against  the  incumbent  for  the  purpose  of  trying 
this  right :  but  the  incumbent  died,  and  that  suit 
abated.  Application  was  then  made  to  the  Court 
^  King's  Bench  (a)  for  a  mandamus ;  which  that 
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'  (a)  The  King  v.  Coleridge  and  Others.     On  an  application 
"^  t  mandamus  to  compel  the  burial  of  the  bod  j, — 

MhoH^  C.  J.     I  am  of  opinion  that  in  this  particular  case 

u6  Court  cannot  interpose  by  granting  a  mandamus.    It  maj  be 

i^nitted  for  the  purpose  of  the  present  question,  that  the  right 

of  Mpulture  is  a  common  law  right :  but  I  am  of  opinion  that 

tile  mode  of  burial  is  of  ecclesiastical  cognizance  alone.     If  a 

dergjman  should  absolutely  refuse  to  bury  the  body  of  a  dead 

person  brought  for  interment  in  the  usual  way,  I  am  by  no 

means  prepared  to  say  that  this  Court  would  not  grant  a  man^ 

da^us  to  compel  him  to  inter  the  body.     But  in  so  doing  we 

skonld  be*  acting  in  aid  of  the  Ecclesiastical  Court ;  for  that 

Court  would  compel  the  burial,  although  not  in  so  speedy  a 
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C!ourt  refused  on  the  ground  that  the  suit  wag' 
purely  of  ecclesiaatical  cognizance : — the  present 
suit  was  next  instituted  against  the  Churchwar- 

manner  as  by  mandamus.  In  this  case  there  has  been  no  I6- 
fusal  to  inter  the  body  in  the  usual  aad  ordinary  modtt  :— "the 
contest  between  the  parties  is,  whether  the  oflScers  of  the  parish 
shall  be  compelled  to  bury  the  body  in  an  unusual  and  extra- 
ordinary manner.  I  am  of  opinion  that  it  is  a  question  proper  for 
the  decision  of  the  Ecclesiastical  Court,  and  not  of  this  Comit. 
I  need  not  say,  that  in  matters  purely  of  ecclesiastical  cogni* 
zance  this  Court  does  not  interfere,  as  for  instance  in  the  caae 
cited  from  *  5  T.  R.  the  Court  will  .not  grant  a  mandamui  to 
make  a  church-rate.  I  am  therefore  of  opinion  that  this  rale 
should  be  discharged  with  costs. 

Bat/let/y  J.  I  agree  entirely  with  my  Lord  C.  J.  in  the 
judgment  which  he  has  delivered ; — the  object  of  this  applies* 
tion  is  to  compel  a  burial  in  a  specific  manner.  It  is  not  for  tbi* 
Court  to  say  that  there  shall  be  a  specific  mode  of  burial ;  hut 
that  is  a  matter  purely  for  the  consideration  of  the  Ecclesiasti- 
cal Court. 

Holroyd^  J.  I  am  also  of  the  same  opinion : — ^the  matter 
in  dispute  is  merely  as  to  the  mode  of  burial ;  that  I  think  is 
purely  of  ecclesiastical  cognizance.  In  3  Inst.  203.  it  is  said 
^^  that  in  every  sepulchre  that  hath  a  monument  two  things  are 
to  be  considered,  viz.  the  monument,  and  the  sepultore,  or 
burial  of  the  dead.  The  burial  of  the  cadaoerj  (t)iat  Uj  caro 
daia  vermibusy)  is  nulUus  in  bonis^  and  belongs  to  ecclesiaatiGal 
cognizance :  but  as  to  the  monument,  action  is  given^  as  haib 
been  said,  at  the  common  law  for  defacing  thereoL"  It  soeim 
to  me  that  the  mode  of  burial  is  as  much  a  matter  of  eccleaiesti* 
tical  cognizance  as  the  prayers  that  are  to  be  read,  or  the  cere* 
monies  that  are  to  be  used  at  the  funeral.  I  therefore  think 
that  this  rule  should  be  discharged. 


*  Rex  V.  The  Churchwardens  of  St.  Peter's^  Thetford,  H 
T.  R.  364. 


CONSISTORY    COURT  OF   LONDON. 


339 


^ns; — the  articles  were  admitted  without  opposi^ 
CioD^  and  an  allegation  is  now  given  in  defence : — 
mnd  the  question  is,  whether  there  is  a  right  on 
one  side  to  insist  upon  interment  in  the  mate- 
rial mentioned ;  and,  on  the  other  side,  whether 
there  is  a  right  to  refuse  it.     This  allegation  rer 
cites  circumstances  of  alleged  misconduct; — these 
tend  to  embarrass  the  question,  and  to  lead  away 
tbe  attention  of  the  Court  from  the  main  object ; 
if  admitted,  they  will  lead  to  a  long  detail  on  the 
other  side : — it  cannot  be  argued,  even  should  the 
mieecMiduct  be  proved,  that  it  would  create  a  for-* 
feitnre  of  right ; — and  it  would  be  disadvantageous 
to  the  Churchwardens  to  take  this  course,  because 
they  would  obtain  a  decision  on  the  particular  case, 
and  not  on  the  general  question. 

The  suit  is  brought  avowedly  for  the  purpose  of 

*ai^ing  the  right ; — it  is  put  in  a  criminal  form, 

because,  according  to  practice,   that  is  the  most 

convenient  form  ; — no  real  punishment  is  intended 
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Be$t^  J.  It  seems  to  me  that  this  is  a  matter  purely  for  the 
Ecclesiastical  Court ;  and  that  of  itself  is  a  sufficient  reason  why 
this  mandamus  should  not  be  granted.  But  considering  this  as 
an  application  to  the  discretion  of  the  Court,  I  think  that  this 
mtmdamus  ought  not  to  go.  The  consequence  of  enforcing 
Mch  a  mode  of  burial  would  create  great  public  inconvenioice ; 
Sir  it  is  evident  that  in  a  few  years  the  chmrch-yard  would  be 
illed^  asid  a  great  additional  expense  cast  upon  the  parish  in 
other  places  for  the  burial  of  the  parishioners.  I 
therefore  that  this  Court  should  not  interfere  in  the  exer- 
cise of  its  discretion  to  enforce  a  mode  of  burial  calculated  to 
produce  such  consequences. 

The  role  was  discbaiiged  with  costs* 
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to  be  inflicted.  The  interment  bas  been  long  de« 
ferred:  part  of  our  articles  therefore  is  bistori- 
cal^ — analogous  to  the  leading  article  in  a  suit  of 
divorce, — ^no  other  effect  is  intended  :  this  part  of 
them  is  only  introductory  to  the  subsequent  mat- 
ter ;— the  subsequent  part  of  the  plea  is  said  to 
be  useless  and  inadmissible, — and  this  raises  the 
whole  question. 

It  is  the  duty  of  an  executor  to  take  care  of  the 
funeral ; — this  discretion  is  variously  exercised  ;-r 
our  ancestors  buried  in  stone ;  we  at  this  time  oft^n 
bury  in  lead,  the  outer  coflSn  being  of  timber  ;  and 
for  this,  timber  of  the  most  durable  kind  is  selected. 
The  executor  here  has  chosen  another  material  ^ — 
the  advantage  is  that  the  body  is  better  secured 
from  removal  by  this  mode.  Attempts  are  fre- 
quently made  to  remove  bodies ; — it  is  the  duty  of 
the  executor  to  provide  against  this  ; — it  grows  out' 
of  the  best  feelings  of  our  nature  : — the  offence  is- 
an  indictable  matter.    K.  v.  Lynn,  (a) 

The  metal  is  intended  to  preserve  bodies  from 
violation  after  death :  the  dimensions  of  it  will  not 
produce  greater  inconveniences  than  those  of  an 
ordinary  coffin ; — it  is  only  one  twelfth  of  an  inch 
in  thickness.  The  objection  goes  to  future  incon- 
venience : — we  apprehend  th»t  the  arguments  vx 
favour  of  a  more  perishable  material  are  not  goodw 
In  the  first  place,  the  fact  is  not  admitted  that  the 
article  is  more  imperishable  than  other  articles  in 
constant  use  : — ^leaden  coffins  are  not  objected  to^ 


(fl)  2  T.  R.  733. 
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..-— >it  18  obvious  that  iron  is  not  more  imperisfiable  ^^• 
than  lead.  Iron  goes  to  rapid  decay ;  and  it  is  •  Term. 
stated,  would  decay  as  soon  as  wood. 

Secondly,  If  the  ifnperrshable  nature  of  the  arti^ 
de  18  admitted  as  a  ground  of  objection,  where  is    Buzzard 
the  objection  to  stop  ?   It  may  next  be  made  to     ^qyvkl. 
the  interment  in  lead.    There  can  be  no  legat  right 
to  reject  the  material : — ^the  church-yard  and  burial 
Jlproondji  belcmg  to  the  parish,  for  the  interment  of 
4he  parishioners  ;— 'they  are  vested  by  latr  in  the 
Snciraibtidt  and  the  parishioners.     Every  parish- 
ioner has  generally  a  right  to  a  place  in  the  churchs- 
37ard  ; — ^he  has  no  right  to  any  particuFar  spot ; 
^ — ^but  when  death  and  interment  have  taken  place, 
4tken  there  is  a  severance  of  the  common  property, 
«^^-the  general  right  has  become  a  particular  right, 
-'"-^ere  is  a  legal  appropriation  of  a  legal  right, 
'sviokbility  of  sepnhnre  is  one  of  the  dearest  send 
■■•••I  ancient  rights  of  mankind ; — it  i»  most  deeply 
impressed  on  all  oar  minds,  and  embodied  in  our 
^OKximon  forms  of  speech.     In  the  graye  a  man  ex- 
Pcots  to  be  undisturbed  ;  it  is  his  last  home ;  and 
^^im,  tU  requiescat  in  pace,  usque  ad  remrrectio- 
^*^m,  (6)  is  considered  by  Lord  Coke  as  a  ground 
^  the  plarishionerift'  duty  of  repair. 

This    appropriation  is  complete  and  perfect, 
ti&ihe  thne  comes  when  appropriation  cannot  be 
Miotained  ;-^hat  time   is    no  matter   of   consi- 
detetion  for  the  present  generation.  The  hw  which 
.    contemplates   the    appropriation  cannot  contem- 
plate the  extinction  of  that  right, — the  period  is  too 
feinotc# 

(A)  S  Iiist.  489. 

Vol.  111.  2  a 
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On  the  other  band,  no  sncb  right  exists  as  that 
claimed  on  the  other  side. 

As  to  the  inconvenience,  it  is  one  of  the  many 
other  inconveniences  arising  ficpro  increased  popa* 
lation  : — this  must  be  borne ;  it  will  neither  create 
nor  destroy  a  legal  right  till  it  amounts  to  actiuil 
necessity. 

Jenner  on  the  same  side. 

The  funeral  service  is  to  be  preserved  from  all 
indignity : — no  order  of  the  Vestry  can  justify  tbe 
Church vrardens,  if  they  have  acted  illegally  m  ob- 
atructing  and  preventing  the  funeral. 

PhUUmore  an  the  same  side. 

Per  Curiam. 

Has  there  not  been  a  representation  made  that 
the  parties  could  not  get  redress  ?  There  has  been 
no  denial  of  justice  here; — this  Court  is  always 
open.  It  is  strange  that  the  proceedings  of  Courts 
of  Justice  should  be  slandered  because  persons  have 
taken  upon  themselves  to  act  without  informing 
themselves  as  to  their  proper  course. 

Swabey  for  the  Churchioardens. 

This  is  a  case  of  the  first  impression — ^in  all  ceme- 
teries we  must  revert  to  the  persons  at  whose  cost 
and  charge  the  ground  is  purchased.  There  are, 
it  seems,  three  burial  grounds  in  the  parish,  which 
are  small ; — ^from  this  material  being  imperiahaUej 
the  ground  would  soon  become  useless,  and  it  wonld 
be  impossible  that  all  the  parishioners  could  find 
ro6m  for  burial. 

Per  Curiam. 

That  is  an  important  point : — it  is  asserted  that 
iron  consisting  of  laminae  perishes  as  soon  aa  wood. 
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Tbe  first  question  is  whether  there  is  ground^ 
for  tbe  inconvenience  of  which  the  parish  com- 
plains. 

Swahey.    Cast-iron  would  certainly  be  imperish- 
able.    Allusion  has  been  made  to  stone  coffins :  but 
the  use  of.  these  can  never  have  been  frequent, — 
they  have  only  been  the  depositaries  of  the  bodies  of 
persons  of  some  note.     Again,  as  to  the  lining  of 
lead,  that  is  not  common  ; — the  expense  prevents  its 
being  common  ;  and  a  higher  fee  is  demanded  for  it 
The  objection  is,  Where  would  it  stop  ?  If  the  law 
does  not  expressly  and  in  words  prohibit  the  use 
of  iron  coffins ;  still,  if  a  novel  mode  of  burial  is 
attempted,  contrary  to  the  wish  of  the  parishioners 
CT^erally,  the  Court  will  attend  to  their  wishes ; — 
^^t  more  is  exacted  in  any  case  than  an  appro- 
priation for  burial : — on  an  application  for  a  vault, 
2^^H  Court  requires    the  consent  of   the  parish, 
words  of  the  consecration  of  a  church-yard 
nerally  apply  to  the  separation  of  such  a  place 
r  the  purposes  of  sepulture  only. 
This  case  (c)  underwent  much  discussion  in  the 
rt  of  King'sBench.  The  mandamus  was  refused, 
being  the  unanimous  opinion  of  the  Judges  that 
mode  of  burying  the  dead  was  matter  of  Eccle- 
^r^stical  cognizance ; — it  is  quite  clear,  therefore, 
^^^Mt  this  Court  may  make  any  regulations  called  for 
^^  the  circumstances  ;  and  if  the  mode  of  burying  in 
^rou  coffins  were  resorted  to,  it  would  be  impossible 
^r  all.  the  parishioners  to  be  buried  in  the  church- 
}^;  and  they  would  be  driven  at  considerable 
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expense  to  purchase  additional  grounds  out  of  the 
parish.  The  right  of  burial  is  like  other  rights; 
it  is  not  to  be  so  used  as  to  injure  others. 

It  has  been  objected  that  the  appropriation  of 
ground  for  each  party  for  interment  is  for  ever: — 
this  is  not  so; — all  that  is  required  is^  that  th0 
body  be  kept  unmolested  till  it  decays.  In  fine, 
the  whole  is  under  the  discretion  of  the  ordinary  to 
make  such  arrangements  under  the  circumstancM 
as  may  be  best  for  the  public  service. 

Ln$hmgton  and  Dodson  JbUowed  on  the  samt 
rafe. 

Sir  William  Scott. 

I  shall  admit  this  allegation  for  the  mere  purpose 
of  trying  the  general  question :  but  I  do  it  on  the 
distinct  understandings  that  neither  in  this  nor  in 
any  other  Court  the  question  is  to  be  considered  at 
otie  in  which  costs  can  be  giren. 

It  has  been  said  that  these  iron  coffins  are  moM 
durable  than  wood;  a  fact  which  I  should  Wish  to 
have  shewn  in  the  shortest  way  possible^  not  by 
allegation,  but  by  affidavits. 
.   Judgment^ 

Sir  WiLLiAlf  Scott. 

This  suit  is  brought  by  John  Gilbert,  parish- 
ioner of  St.  Andrew,  Holborn,  against  John  BaS'^ 
zard  and  William  Boyer,  Churchwardens^  for  tiie 
offence  of  obstructing  the  interment  of  his  wife, 
Mary  Gilbert.    The  criminating  articles  state  ia 
substance,  that  she  was  a  parishioner  ;-^that  she 
died  2d  March,  1919.      The  body  was  deposited 
in  an  iron  coffin,  and  proper  notice  given  of  the 
intended  interment,    on    the    9th:    but   that   the 
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churchwardens  prevented  by  force  the  burial  tak- 
ing^ place ;  and  in  consequence  thereof^  the  body 
was  deposited  in  the  bone-honse ; — that  snch  iron 
coffin  takes  np  less  space  than  a  wooden  coffin^ 
tnd  b  so  constructed  as  to  prevent  the  corpse  from 
bein^  taken  ont.    That  again  on  the  Hth  Aprils 
in  the  present  year^  a  written  notice  was  given  to 
the  Rector>  Chnrchwardens^  and  Sexton^  of  an 
'Qtended  fnneral  on  the  18th^  and  a  written  answer 
''^^tiiraed  by  the  CSinrchwardens  that  they  would 
''ot  permit  it.    That  the  demand  for  interment  was 
'Ucide  on  the  day  mentioned;  but  the  Chnrchwar- 
^^^ns  refinsed  to  permit  the  interment^  unless  the 
(^^^y  was  taken  out  of  the  iron  coffin^  and  forbade 
^^•j  grave  to  be  prepared. 

The  defensive  allegation  states  in  substance^  that 

aecoont  given  by  Gilbert  misrepresents  the 

^■"^misaction ; — that  nothing  was  said  by  Gilbert^  or 

^«  undertaker  about  an  iron  coffin  in  the  first 

^^^airies^  though  then  informed  that  the  parish 

^^^>ald  not  receive  one :  but  Gilbert  said  it  was  to 

^^   of  wood.     He  paid  the  usual  fees>  and  then 

^^K^kred  it  to  be  of  iron^  refusing  to  take  back  the 

fe^s; — that  a  select  vestry  being  assembled^  and 

Vv^Termed  of  it^  passed  a  resolution  not  to  admit  the 

Vron  coffin;  and  a   copy  of  snch   resolution  was 

v^rved  upon  the  undertaker^  who  threatened  the 

<Acer  who  brought  it.     That  on  March  9^  a  for* 

cible  entry  was  made  into  the  burial-ground  and 

disrch-yard^  and  a  disturbance  created :  but  the 

My  was  returned  to  the  bone-house.    That  the 

parish  is  laige  and  populous — ^SO^OOO  parishioners^ 

-sad  increasing ; — annual  burials  above  900,  and 
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1830.       increasing;    three    burial   gronnds,   besides    the 
Term.      cbnrch-yard,  all  nearly  filled  with  corpses;  .  that 
they  wonid  alt  soon  be  rendered  useless  by  the  in- 
troduction of  iron  coffins ;  that  it  is  not  possible  to 
BczxAxB    get  a  new  burial  ground,  but  at  a  great  expense  ^nd 
BorsB.     °!^°  ^^  ^  great  distance.     And  that  their  proceed- 
ings had  been  all  guided  and  authorised  by  the 
select  vestry,  and  by  the  parish  at  large. 

It  appears  that  the  suit  was  begun  under  ^reat 
mutual  irritation,  which  is  now  propeHy  subsided; 
and  the  .parties  have  agreed  to  take  the  opinion  <tf 
the  Court  on  the  dry  question  of  right,  witboot 
introducing  with  that  question  any  impntation  of 
the  condoct  on  either  side,  or  engrafting  on  it  uiy 
demand  of  penalties  to  be  inflicted,  or  of  costa  to  bfe. 
decreed.  In  this  act  of  amnesty  the  Court  entirdy- 
concurs;  and  therefore,  forbears  to  repeat  any  a- 
the  wanderings  into  which  this  case  has  straye^ 
since  the  transaction  which  gave  it  birth. 

Before  entering  upon  the  immediate  qnestioa, 
may  not  be  totally  useless  or  foreign  to 
briefly,  that  the  most  ancient  modes  of  disposieg^ 
the  remains  of  the  dead  recorded  by  history  are    ^  ~ 
burial  or  burning,  of  whicb  the  former  appeeia  ^ 
more  ancient.    Many  proofs  of  this  occur  ift  (^ 
Sacred  History  of  the  l^triaichal  ages,  in  wbicA 
places  of  sepulture  appear  to  have  been  objecti  itf 
anxious  acquirement,  and  the  use  of  tiiem  it  im. 
lioctly  and  repeatedly  recorded.     The  ennple 
of  the  Divine  Founder  of  our  religion  in  the  in* 
me^te  disposal  of  his  own   peiwra.   «ui  thonot 
hit  followers,  bas  confirmed  the  indk^W^iceQCttil 
naUnI  ftdisg  which  appean  to  ^tciw^  *9^ 
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the  instant  and  entire  dispersion  of  the  body  by 
fire ;  and  has  very  generally  established  sepulture 
Ui  the  customary  practice  of  Christian  nations. 
Sir  Thomas  Brown^  in  his  treatise  on  Urn-burial^ 
ftins  expresses  himself^  (it  is  his  quaint^  but  ener- 
getic manner:) — ''Men  have  been  fantastical  in 
the   singular  contrivances   of  their   corporal  dis- 
solution: but  the  soberest  nations  have  rested  in 
two  ways^  of   simple    inhumation    and  burning. 
That  interment  is  of  the  elder  date^  the  examples 
of  Abraham  and  the  Patriarchs  are  sufficient  to 
iOustrate.      But  Christians  abhorred  the  way  of 
obsequies  by  burning;  and  though  they  stuck  not 
to  give  their  bodies  to  be  burnt  in  thgr  lives^  de-, 
tested  that  mode  after  death;  affecting  rather  a 
depositure  than  absumption^  and  properly  submit- 
ting  unto   the  sentence  of   God   to    return    not 
qnto  ashes^  but  unto  dust  again.''     But  burning 
Was  not  fully  disused   till  Christianity    was   fully 
established^  which  gave  the  final  extinction  to  the 
Sepulchral  bonfires.     The  mode  of  depositing  in 
the  earth  has^  however^  itself  varied  in  the  practice 
of  nations.     "  Mihi  quidem/'  says  Cicero,  "  anti- 
^^ismnum  sepulture  genus  id  videtur  fuisse  quo 
aptid    Xenophontem   Cyrus  utUur.*'    That  great 
inan  is  made  by  that  author  to  say,  in  his  celebrated 
dying  speech,  '^  that  he  desired  to  be  buried  neither 
in  gold  nor  in  silver,  nor  in  any  thing  else :  but  to 
be  immediately  relumed  to  the  earth.     "  What,*' 
lays  he, ''  can  be  more  blessed  than  to  mix  at  once 
with  th&t  which  produces  and  nourishes  every  thing 
excellent  and  beneficial  to  mankind  ?"    There  cer- 
tainly, however,  occurs  very  ancient  mention,  (in- 
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1820.       de^d  (||0  passaire  itself  rather  iasinuates  it  indi* 

Michaelmas      'ix^,,,,  ,  ha* 

Term.  rectly)  of  sepalchral  chests^  or  what  we  call  cotlios, 
in  which  the  bodies  being  en<;lo8e/d  were  deposited, 
so  as  not  to  come  into  immediate  contact  with  the 
Buzzard  earth.  It  is  recorded  specially  of  the  Patiiaidi 
BoTER.  ^oseph^  that  when  dead  he  was  put  into  a  coSq 
and  embalmed ;  both  of  them^  perhaps^  marks  of 
distijnction  to  a  person  who  had  acquired  other 
gjrciat  and  merited  honours  in  that  country.  It  k 
'  thougljit  to  be  strongly  intimated  by  several  pa»« 
ages  in  the  Sacred  History^  both  Old  and  New, 
tibat  the  use  of  coffins^  in  our  sense  of  that  woid, 
was  made  by  the  Jews.  It  is  an  opinion^  that  they 
were  inot  in  th/e  juse  of  the  twx>  polished  nattons  of 
antiqifity.  It  js  some  prx)of  that  they  were  not; 
that  there  is  perhaps  hardly  in  either  of  them  a 
word  exactly  synonimmis  to  the  word  coj^rt  /  the  ^ 
words  in  the  Grecian  language^  usually  adduced, 
refe^'ring  rather  to  the/ere/rtim  or  bier  .on  which  tke 
body  was  conveyed^  rather  than  to  a  chest  in  which 
it  was  enclosed  and  deposited ;  and  the  Roman  terma 
are  either  of  the  likje  signification^  or  are  mere  ge- 
neral words^  chests  or  repositories  for  any  purposes 
(area  aud  cocultis,  &.c.)  without  any  funeral  meaa? 
ing^  and  without  any  final  destinations  of  their  de- 
positions in  the  earth. 

The  practice  of  sepulture  has  also  varied  with  re^ 
spect  to  the  places  where  it  has  been  performed.  In 
ancienttimes  caves  were  in  high  request;  mere  private 
gardens  or  other  demesnes  of  the  families;  enclosed 
spaces  out  of  the  walls  of  towns^  or  by  the  sidea  of 
roads;  and^  finally^  in  Chri9tian  oountries^  churches 
and  church-yards^  where  ihfi  deceased  could  receive 
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die  picas  wish  of  the  failhful  who  resorted  thither       18^« 
the  various  calls  of  public  worship.    In  our  own      Term. 
JDtry^  the  practice  of  burying  in  churches  is     ^^v^^ 
id  to  be  anterior  to  that  of  burying  in  what  are       '^^* 
called  church-yards^  but  was  reserved  for  per-    Buzzard 
US  of  pre-eminent  sanctity  of  life ; — men  of  less     botsr. 
morable  merit  were  buried  in  enclosed  places 
Gonneeted  witb  the  sacred  edifices  themselves, 
a  constitution  imported  from  Rome  in  760^  by 
archbishop  Cuthbert^  took  place  at  that  time ; 
churches  were  surrounded  by  church-yards^ 
Pfiropriated  entirely  to  the  burial  of  those  who 
in  their  lives  continued  to  attend  Divine  ser- 
ice  in  those  churches^  and  who  now  became  enti- 
by  law  tp  render  back  into  those  places  their 
c^mains  into  the  earthy  the  common  mother  of  man- 
ind^  without  payment  for  the  ground  which  they 
TC  to  occupy,   or  for  the  pious  offices  which 
'Icmnized  the  acts  of  interment. 
In  what  way  the  mortal  remains  are  to  be  con- 
to  their  last  abode,  and  there  deposited,  I  do 
ind  any  positive  rule  of  law  or  of  religion  that 
'«acribe8.    The  authority  under  which  they  exist 
%o  be  found  in  our  manners  rather  than  in  our 
They  have  their  origin  in  sentiments  and 
ions  of  public  decency  and  private  respect : 
y  are  ratified  by  common  usage  and  consent ; — 
being  attached  to  subjects  of  the  gravest  and 
impressive  kind,  remain  unaffectied  by  private 
l^rice  iand  fimcy  amidst  all  the  giddy  revolutions 
are  perpetually  varying  the  modes  and  fashions 
belong  to  lighter  circumstances  in  human  life. 
^^faat  a  body  should  be  carried  in  a  state  of  naked 
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exposure  would  be  a  real  offence  to  the  livings  as 
well  as  an  apparent  indignity  to  the  dead.     Some 
coverings  have  been  deemed  necessary  in  all  civil- 
ized and  Christian  countries :  but  chests  containing 
the  bodies^  and  descending  into  the  grave  along 
with  thero^  and  there  remaining  in  decay^  do  not 
plead  the  same  degree  of  necessity^  nor  the  same 
universal  use.    In  the  western  part  of  Europe  the 
use  of  sepulchral  chests  has  been  pretty  general. 
An  attempt  was  made  in  our  own  time  by  h,  Euro- 
pean sovereign  to  abolish  their  use  in  his  Italian 
dominions ;    much  commended  by  some  philoao- 
phers  on  the  physical  ground  that  the  dissolntion 
of  bodies  would  be  accelerated^  and  the  virulence 
of  the  fermentation  disarmed  by  the  speedy  abrup- 
tion of  all  noxious  particles  into  the  surrounding 
soil.     Whatever  might  be  the  truth  of  the  theory, 
the  measure  was  enforced  by  regulations  prescrib- 
ing that  bodies  of  every  age^  and  of  both  sexes,  of 
all  ranks  and  conditions^  and  of  all  species  of  mor- 
tal disease  ;   and  every  form  of  death,  however 
hideous  and  loathsome ;  should  be  nightly  tumbled, 
naked  and  in  the  state  they  died,  at  the  sound  of  a 
bell  into  a  night-cart,  and  thence  carried  to  a  pit 
beyond  the  city  walls,  there  to  rot  in  one  mass  of 
undistinguished  putrefaction.     This  system  waa-ao 
strongly  encountered  by  the  established  habits,  aa 
well  as  by  the  natural  feelings  of  a  highly  civilised 
and  polished  people,  that  it  was  deemed  advisable 
at  no  great  distance  of  time  to  bury  the  edict  itaelf 
by  a  total  revocation.    In  the  Southern  American. 
establishments  of  the  European  nations  coffins  do 
not  appear  to  be  used. 
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In  oar  country  the  use  of  coffins  is  extremely  ^.l^^' 

ancient.    They  are  found  of  great  apparent  anti-       Term. 

qnity^  of  various  forms^  and  of  various  materials^ — - 

of  wood^  of  stone^  of  metals^  of  marble^  and  even  of 

S'ass.  (a)    Coffins^  says  Dr.  Johnson^  are  made  of 

"vrood;  and  various  other  matters.    From  the  ori- 

S^K^cJ  expense  of  some  of  these  materials^  or  for  the 

^^bour  necessary  for  the  preparation  of  them  for 

^liifl  use^  or  for  both^  it  is  evident  that  several  of 

"^liem  must  have  been  occupied  by  persons  who  had 

filled  the  loftiest  stations  of  life.    In  modern  prac« 

f  chests^  or  coffins  of  wood  or  lead,  or  both^ 

commonly  used  for  persons  who  can  afford  to 

for  them.  For  persons  of  abject  poverty^  whom 

civil  law  distinguishes  by  the  title  of  the  miser' 

egeni,  what  is  called  a  shell  is  used^  and 

hich  I  understand  to  be  an  imperfect  coffin  ;  and 

very  populous  parishes  is  used  successively  for 

nt  individuals^  unless  charity^  public  or  pri- 

Ce,  supplies  them  with  a  better.     Persons  dying 

are^   I  believe^  usually  committed  to  the 

p  in  their    bed-clothes  and  hammock:   but  I 

not  aware  that  any  of  these  are  nominally  and 

ecdy  required.    A  statute  (6)  has  required  that 

t  funeral  vestment  shall  be  made  of  wool ;  and 

ns  must  by  the  same  statute  be  lined  with 

^^,  but  the  use  of  it  is  not  enjoined.     I  observe 

*^^t  in  the  funeral  service  of  the  Church  of  Eng- 

^^d  there  is  no  mention  (and  indeed^  as  I  should 

er  collect^  a  studied  avoidance  of  the  mention) 

coffins.    It  is  throughout  the  whole  of  that  ser- 

Co)  See  Gongh's  Sepukhral  Monuments. 
C&)  30  Car.  II. 
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vice  the  corpse,  or  the  boefy.  The  officiating  priest 
is  to  meet  the  corpse  at  the  gate  of  the  charch«i 
yard ;  at  certain  parts  of  the  service  dnst  is  to  bp 
thrown^  not  upon  the  coffin,  but  upon  the  body. 
Certain  parts  of  the  service  ^re  to  be  recited  wfaiisfc 
the  corpse  is  making  ready  to  be  put  into  the  graTO. 
I  observe  likewise^  that  in  old  tables  of  parish  feep 
a  distinction  is  stated  between  coffined  funeiala  aad 
uncoffined  funerals^  in  point  of  payment.  Then 
is  one  of  1627^  quoted  by  Sir  Henry  Spelman  in 
his  Tract  De  SepuUurd,  where  a  certain  snn  it 
charged  for  coffined  burials^  and  half  the  same  van 
for  uncoffined  burials,  and  expressly  under  thoat 
general  heads  of  coffined  and  uncoffined  ftinerale. 
FrofD  whence  I  draw  this  conclusion  of  ftict^  that 
uncoffined  funerals  were  at  that  time  by  no  meant 
so  unfrequent  as  not  to  require  a  particular  notico 
and  provision. 

The  argnment,  therefore,  that  rests  the  r%ht  of 
admission  for  particular  coffins  upon  the  n^ked  right 
of  the  parishioner  to  be  buried  in  his  chnrch-ryani 
seems  rather  to  stop  short  of  what  is  requisite  tq  be 
proved,  viz.  the  right  of  being  buried  in  a  large 
chest  or  trunk  of  any  material,  metallic  or  other^  that 
his  executors  may  think  fit.  The  law  to  be  fonad 
in  many  of  our  authoritative  text  writers  certainty- 
says  that  a  parishioner  has  a  right  to  be  buried  in 
his  own  parish  church-yard  :  but  it  is  not  quite  so 
easy  to  find  the  rule  in  those  authorities  that  gives 
him  the  right  of  burying  a  large  chest  or  trahk' 
along  with  himself.  This  is  no  part  of  his  original' 
abstract  right,  nor  is  it  necessarily  involved  in  it. 
That  right,  strictly  taken,  is  to  be  returned  to  |bii 
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ptrent  earth  for  dissolution^  and  to  be  carried  there 
for  that  purpose  in  a  decent  and  inoffensive  man- 
ner;-?—when  those  purposes  are  answered^  his 
rights  are  perhaps  satisfied  in  the  strict  sense  in 
which  his  claims  in  the  nature  of  absolute  rights 
can  be  supposed  to  extend.  At  the  same  time  it  id 
not  to  be  denied  that  very  natural  and  laudable 
feelings  prompt  to  something  beyond  this  ;  to  the 
continuation  of  the  frame  of  the  body  beyond  its 
immediate  consignment  to  the  grave^  and  an  indul- 
gence of  such  feelings  very  naturally  engrafts  itself 
upon  the  original  rights  so  as  to  appear  insepar- 
ably With  it  in  countries  where  the  practice  of  it  is 
habitually  indulged.  For  however  men  may  feel^ 
or  affect  to  feel^  an  indifference  about  the  ifate  of 
their  own  mortal  remains,  few  have  firmness,  or 
rather  hardness  of  mind  sufficient  to  contemplate 
without  pain  the  total  and  immediate  extinction  of 
the  remains  of  those  who  were  justly  dear  to  them 
4i  life.  A  feeling  of  this  kind  has  been  supposed 
to  have  caused  the  preference  of  burial  to  the  pro- 
eesi  of  burning;  and  has  likewise  given  rise  to 
cztrafagant  means  for  preserving  human  remains 
for  a  period  of  time  long  after  the  term  at  which 
any  memory  of  the  individuals  themselves^  or  any 
affectioti  of  their  survivors,  can  be  supposed  to 
extend.  Amongst  such  extravagances  the  use  of 
eoffitai  is  not  to  be  numbered ; — they  are  tempo- 
iai^  securities,  certainly  not  of  longer  duration 
Chad  ia  necessary  for  the  protection  of  the  bodiea 
tb^y  contain  from  the  ravages  of  the  fepliks  of 
the  earth,  if  any  such  ravages  are  to  be  appre- 
hended.   In  later  ages  and  in  populous  cities  other 
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1820.  and  more  formidable  invasions  are  to  be  appre- 
T«rw?  bended, — more,  I  mean^  committed  by  persons  em- 
ployed in  furnishing  subjects  for  dissection ; — an 
employment,  which,  whatever  be  its  necessity^  ii 
Buzzard  certainly  conducted  not  without  lamentable  violft- 
B^iR.  ^^on%  of  natural  feelings>  and  occasionally  of  public 
decency  itself.  ^ 

It  is  particularly,  I  presume,  with  a  view  to  pre« 
vent  such  spoliations  of  the  dead,  that  the  use  of 
the  coffins  in  question  is  pressed  in  the  present  ap- 
plication to  the  Court.    The  purpose  of  security 
against  such  spoliations  is,  as  I  understand,  pro- 
posed  to  be  effected  by  some  ingenious  mechanical 
contrivance,  which  prevents  these  iron  coffins  being 
opened,  when  once  effectually  closed.    I  don't  find 
that  any  objection  is  made  to  the  contrivance  itself 
on  the  ground  of  inefficacy  or  any  other.    The  ob« 
jection  is  to  the  metal  of  which  the  coffin  is  com- 
posed, the  metal  of  iron  ;  and  I  must  say,  that 
knowing  of  no  rule  of  law  that  prescribes   coffins, 
and  certainly  none  that  prescribes  coffins  of  vrood 
exclusively,  and  knowing   that  modern  and   fre- 
quent usage  admits  coffins  of  lead,  a  metal  of  a 
much  more  indestructible  nature  than  iron,  I  find 
a  difficulty  in  pronouncing  that  the  use  of  this  lat- 
ter metal  is  clearly  and  universally  unlawful  in  the 
structure  of  coffins,  and  that  coffins  so  .composed 
are  inadmissible  upon  any  terms  whatever.    These 
coffins,  being  composed  of  thin  laminse,  occupy,  I 
presume  it  is  alleged,  rather  less  space  than  those 
of  wood  itself — there  is  then  no  objection  on  that 
ground  ;  and  the  objection  that  they  may  be.inag>- 
nified  to  any  inconvenient  size  seems  to  apply  to 
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coffins  constnicted  of  this  substance  no  more  than 
to  those  of  any  other.     But  the  claim  on  the  part 
of  these  coffins  is^  (which  is  quarrelled  with/though 
not  distinctly  avowed^)  that  they  shall  be  admitted 
on  the  same  terms  of  pecuniary  payment  as  the  or- 
dinary wood.     This  claim  cannot^  I  thinks  be  rea- 
sonably maintained  but  under  the  support  of  one 
or  other  of  these  propositions^  either  that  there  is 
no  difference  in  the  duration  of  the  coffin  of  wood 
tuid  coffin  of  iron^  or  that  the  difference  of  duration^ 
be  it  what  it  may^  ought  to  make  no  difference  in 
Ci^e  terms  of  admission. 

Upon  the  first  of  these  points^  the  comparative 

^Qtation^  a  wish  was  expressed  by  the  Courts  that 

It  ni^ht  be  assisted  by  opinions  obtained  from  per- 

*^Ds  more  scientifically  conversant  in  such  sub- 

j^ots  than  I  can  describe  myself  to  be  :  but  being 

'^fk  to  my  own  nnassisted  apprehensions  on  such  a 

iii^tttter^  I  must  confess  that  it  was  not  without  a 

Violent  revolt  of  every  notion  that  I  entertain^  that 

^  beard  it  rather  indeed  insinuated  in  argument^ 

^luui  directly  asserted  or  maintained^  that  iron  cof- 

&■!•  would  not  keep  a  longer  possession  of  the 

CT^vound  than  those  of  wood.    To  roe  it  appears^ 

^^ithout  any  experimental  knowledge  that  I   can 

"Venture  to  claim^  that  upon  all  common   theory 

^t     miigt  be  otherwise. — Rust  is  the  process  by 

^bich  iron   travels  to  its  decomposition.     If  the 

^^ti»ii  coffin^  deposited  in  the  ground^  contracts  no 

^^at  at  all  from  want  of  air  or  moisture^    then 

^^    preserves  its  integrity  unimpaired :  but  cantri, 

^^  from  the  moisture^  of  the  soil  in  which  it  is 

^^tK)6ited^    or  from  the  occasional  access    of  a 
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18^      little  air,  it  contracts  rast — that  rust,  until  it  Rcale^^  ^ 

Term.      otF,  foriDK   an   external  covering,  which   prntrrtrra  j 

the  interior  parts,    and    refardB  the  deconiposi~  ^ 

tion ;    whereaa  the  decay  of  the  external  partfcj^ 

Bdisard    of  the  wood  propagates  inwardly  its  own  cornip>  ^^r- 

Botes.      ^°^'  °'"'  promotes  and  hastens  the  dissolntion  cc=^^ 

the  whole.     It  is  the  fanlt  of  the  party  complain^    ^ 

ant,  if  being  left  by  him  to  judge  of  this  tnatt^^ta». 

without  sufficient  information,  I  judge  amiss  ^Sr 

bolding,  that  coffins  of  iron  are  mueh  more,  pe  - g 

haps  doubly  more,  durable  than  tboseof  wood. 

It  being  asaumed  that  the  Court  is  joalified  ~        -i 
holding  this  opinion  upon  the  fact  of  comparali       ^^ 

duration,  the  pretension  of  these  coffins  to  be  a ^ 

niitted  on  equal  terms  must  resort  to  the  otl^    ^ 
proposition,    which    declares  that  the    differen   -^c^ 
of  duration  ought  to  make  no  difference  in  t'^K'^K 
tenns  of  admission.     Accordingly  it  has  beeit  ^b-  '^* 
l^ed,  that  the  ground  once  given  to  the  int^  ^v* 
ment  of  a  body  is  appropriated  for  ever  to  Om  ^Bt 
body ;  that  it  is  not  only  the  domits  ultima,  but  lVt^c 
demtu  aterittt  of  that  tenant,  who  is  nercr  to   '•-'* 
dlitarbed,  be  the  condition  of  that  tenant  hiiiw«"  ^ 
what  it  may.     It  is  his  for  ever  ;  and  the  inserts  ^^* 
of  ally  other  body  into  that  space,  at  any  ffttfl^^ 
tine^  however  distant,  is  an  unwarrantable  Iritirs** 
fi6n<     If  thesti  positions  be  true,-  the  qneatioK     "■ 
Min|iarativtt  daration  sinks  into  utter  insigni&caip^^ 
In  support  of  them  it  seems  to  be  assuUed,  tl**"' 
Ibd  tepant  himself  is  impeririMble;  for  sdrelf  tlf^*^ 
dMMt  be  an  inextiDguishable  title,  a  perpeMitf   ^ 
ItariesiiDil,  belongiag  ie  a  perishable  tbimg:  %:»^ 
obltracted  in  a  portion  of  it,  by  public  aallMrS*-5' 
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the  fact  is,  that  "  man"  and  ''  for  ever"  are  terms 
quite  incompatible  in  any  slate  of  his  existence, 
dead  or  alive,  in  this  world.  The  time  must  come 
when  his  posthumous  remains  must  mingle  with  and 
compose  a  part  of  the  soil  in  which  they  have  been 
deposited.  Precious  embalmments  and  splendid 
monuments  may  preserve  for  centuries  the  remains 
of  those  who  have  filled  the  more  commanding  sta- 
tions of  human  life :  but  the  Common  lot  of  man- 
kind furnishes  them  with  no  such  means  of  conserv- 
ation. With  reference  to  men,  the  domus  atema 
is  a  mere  flourish  of  rhetoric.  The  process  of  na- 
ture will  resolve  them  into  an  intimate  mixture 
with  their  kindred  earth,  and  will  furnish  a  place 
of  repose  for  other  occupants  of  the  grave  in  suc- 
cesaion.  It  is  objected  that  no  precise  time  can  be 
fixed  at  which  the  mortal  remains,  and  even  the 
chest  which  contains  them,  shall  undergo  the  com- 
plete process  of  dissolution ;  and  it  certainly  can- 
not^ being  dependent  upon  circumstances  that 
differ,  upon  difference  of  soils  iand  exposure,  of  cli- 
mate and  seasons :  but  observation  can  ascertain 
it  sufficiently  for  practical  use.  The  experience  of 
not  many  years  is  required  to  furnish  a  certainty 
sufficient  for  such  purposes.  Founded  on  these 
factB  and  considerations,  the  legal  doctrine  certainly 
w,  and  remains  unaffected,  that  the  common  ceme- 
tery is  not  res  unius  atatis,  the  exclusive  property 
of  one  generation  now  departed;  but  is  likewise 
ttae  common  property  of  the  living,  and  of  gene- 
rations yet  unborn,  and  subject  only  to  temporary 
appropriation.  There  exists  a  right  of  successioii 
in  the  whole,  a  right  which  can  only  be  lawfully 
Vox,,  III.  2  B 
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obstructed  in  a  portion  of  it^  by  public  authority 
that  of  the  Ecclesiastical  Magistrate,  who  gives  oc- 
casionally an  exclusive  title  in  a  part  of  the  public 
cemetery  to  the  succession  of  a  single  family,  or  to 
an  individual  who  has  a  claim  to  such  a  distinction: 
but  he  does  not  do  that  without  just  consideration 
of  its  expediency,  and  a  due  attention  to  the  objec- 
tions of  those  who  oppose  such  an  alienation  from  the 
common  use.  Even  a  brick  grave  without  such  au- 
thority is  an  aggression  upon  the  common  freehcdd 
interest,  and  carries  the  pretensions  of  the  dead  to 
an  extent  that  violates  the  just  rights  of  the  living. 
If  this  view  of  the  matter  be  just,  all  contriv- 
ances that,  whether  intentionally  or  not,  prolong 
the  time  of  dissolution  beyond  the  period  at  which 
common  local  usage  has  fixed  it,  are  aits  of  injus- 
tice, unless  compensated  for  in  one  way  or  other. 
In  country  parishes  where  the  population  is  sinallj 
and  the  cemeteries  are  large,  it  is  a  matter  less 
worthy  of  consideration.  More  can  be  spared^  and 
less  is  wanting.  But  in  populous  parishes,  in  large 
and  crowded  cities,  the  exclusive  possession  is  una- 
-voidably  limited;  for,  unless  limited,  evils  of  forroir 
dable  magnitude  would  take  place.  Church-yards 
cannot  be  made  commensurate  to  a  large  and  in- 
creasing  population ;  the  period  of  decay  and  disso- 
lution does  not  arrive  fast  enough  in  the  accustomed 
mode  of  depositing  bodies  in  the  ^arth,  to  evacuate 
the  ground  for  the  use  of  succeeding  elaimants. 
New  cemeteries  are  to  be  purchased  at  an  enorroons 
expense  to  the  parish,  and  to  be  used  at  an  in- 
creased expense  to  the  families,  and  at  the  incon- 
venience of  their  being  compelled  to  resort  to  very 
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incommodious  distances  for  attendance  upon  the 
offices  of  interment.  Three  additional  burial  grounds 
in  (his  very  parish  have  been  so  bought.  This  is 
the  known  progress  of  things  in  their  ordinary 
course ;  and  if  to  this  is  to  be  added  the  general  in- 
troduction of  a  new  mode  of  interment^  ^hich  is  to 
insure  to  the  bodies  a  much  longer  possession^  the 
evil  will  be  intolerable.  A  comparatively  small 
portion  of  the  dead  will  shoulder  out  the  living  and 
their  posterity.  The  whole  environs  of  this  me- 
tropolis roust  be  surrounded  by  a  circumvallation 
of  churchyards^  perpetually  enlarging,  by  becoming 
tfaeodselves  surcharged  with  bodies ;  if  indeed 
hud  owners  can  be  found  willing  to  divert  their 
ground  from  the  beneficial  uses  of  the  living  to 
the  barren  preservation  of  the  dead,  contrary  to 
the  humane  maxim  quoted  by  Tully  from  Plato's 

MepubUek,  Qiae  terra  fruges  ferre,  et,  ut  mater, 

e£bo8  mppeditare,  possit,  eamne  quia  nobis  minuat 

f9cve  vivtis  neve  mortuus.  (a) 

If  therefore,  these  iron  coffins  are  to  bring  ad- 

^i<ional  charges  upon  parishes,  they  ought  to  bring 
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(a)  De  sepolcris  dicit  (Plato)  hsc : — ^vetat  ex  agro  culto, 

^ove,  qui  coli  possit  uUam  partem   sumi    sepulcro,    sed  qae 

iMum  agri  tantnmmodo  efficere  possit,  ut  mortuoram  corpora 

tine  detrimento  vivonim  recipiat,  ea  potissimum.at  compleatur: 

—que  terra  fruges  ferre,  et,  ut  mater  cibos  suppeditare  possit, 

eam  ne  quis  nobis  minuat,  neve  viyus,  neve  mortuus.     Extrui 

fetit  sepulcnim  altius  quam  quod  quinque   diebus    homines 

fioinqne .  absolverint,   nee  e  iapide  excitari  plus,  nee  imponi, 

qmm  quod  capiat  laudem  mortui  incisam  quatuor  herois  ver- 

mtfOMf  qu08  longos  appellat  Ennius. 

Cicero  De  Leg.  lib.  ii.  s.  27. 
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1820.       with  them  a  proportionate  compensation  ;  upon  all 
^Term.      common  principles  of  estimated  value^  one  innst 
pay  for  the  longer  lease  which  you  actually  take  of 
the  ground.     And  what  is   the  exception    to  be 
Buzzard    pleaded  for  iron  ?    If  you  wish  to  protect  your  de- 
£^^^     ceased  relative  from  the  spoliators  of  the  dead,  by 
additional  securities^  which  will  press  upon  the  con- 
venience of  the  parish^  we  do  not  blame  the  pur- 
pose^ nor  reject  the  measure :  but  it  is  you^  and  not 
the  parish^  who  must  pay  for  that  purpose.     I  am 
aware  (as  I  have  already  hinted)  that  very  ancient 
canons  forbid  the  taking  of  money  for  interment, 
upon  the  notion   that  consecrated  grounds  weie 
among  the  res  sacra;  and  that  money  payments  for 
them  were,  therefore,  acts  of  a  demoniacal  com- 
plexion.    But  this  has  not  been  the  way  of  consi- 
dering that  matter  since  the  Reformation,  (for  the 
practice  certainly  goes  back  at  least  as  far ;)  itappears 
founded  upon  reasonable  considerations,  and  is  sub- 
jected to  the  proper  control  of  an  authority  of  in- 
spection.   To  inland  and  populous  parishes,  where 
funerals  are  very  frequent,  the  expense  of  keeping 
church-yards  in  an  orderly  and  seemly  condition  is 
not  small ;  and  that  of  purchasing  new  church-yards, 
when  the  old  ones  are  likely  to  become  surcharged^ 
is  extremely  oppressive.    To  answer  such  chaigei^ 
both  certain  and  contingent,  it  is  surely  not  unrea- 
sonable that  the  actual  use  should  contribute  when 
it  is  called  for.    At  the  same  time  parishes  are  not 
left  to  carve  for  themselves  in  imposing  these  rates; 
tkey  are  submitted  to  the  examination  of  the  eccle^ 
siastical  magistrate^  the  ordinary,  who  exercises  kif 
judgment,  and  expresses  the  result  by  a  confirm— 
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ftion  of  the  propriety^  pronounced  in  terms  of  very 
gfuarded  caution.  It  is  difficult  to  say  where  that 
aiBthority  could  be  more  properly  lodged^  or  more 
conveniently  exercised. 

Having  already  declared  sufficiently  my  opinion 
aYi  the  question  of  rights  it  remains  only  that  I 
8ti<mld  direct  the  parish  to  exhibit  a  table  of  burial 
for  the  consideration  of  the  ordinary.    It  will 
for  their  own  consideration  in  the  first  instance 
bow  far  these  coffins  should  be  placed  upon  the 
sane  footing  as  those  of  lead.    It  is  certain  that 
they  occupy  less  room^  and  that  they  are  more  tem- 
porary in  duration :  but  it  is  to  be  remembered^  that 
being  much  more  accessible  in  point  of  original  ex- 
pense^ and^  therefore^  likely  to  be  much  more  nu« 
merons^  they  are  on  that  account  more  likely  to 
convert  these  cemeteries  into  mines  of  iron^  than 
^en  18  any  hazard  of  their  being  converted  into 
n^iiies  of  lead.    It  may  be  said  that  this  will  operate 
indirectly  as  a  prohibition  in  populous  parishes  and 
crowded  church-yards ;  and  if  it  should  have  that 
cflRect^  it  is  still  better  than  that  the  parish  should 
be  robbed  of  the  fair  and  convenient  use  of  their 
pnliUc  cemetery.     Patent  rights  (and  on  which  it 
*^iii8  these  coffins  are  constructed)  must  be  held 
^  the  same  tenure  as  all  other  rights^  Ua  ulere 
P^9^  tuo,  alienum  ne  ladas  ;  they  must  not  infringe 
vpon  rights  more  ancient,  more  public^  and  sucU 
^   this  Court  is  peculiarly  bound  to  protect.    1 
^oqU  recommend  in  the  mean  time  that  the  body 
^IkhiM  be  committed  to  the  grave  without  further 
^batraction :  but  without  prejudice  to  the  present 
^tfestion^  or  to  the  rights  of  the  parish.     No  pro- 
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to  decide  another  question^  that  of  the  compara- 
tive skill  of  the  ditTerent  professors.    The  balance 
of  members  is  on  the  side  of  the  greater  durability 
of  iron; — therefore^  pnm^ /acte^  the  balance  of  au- 
thority is  that  way.     I  may  perhaps  be  thought  un- 
duly influenced  by  my  own  opinions^  if  I  say  that 
the  statements  of  Mr.  Brande^  .who  fixes  the  pro- 
portion of  durability  of  iron  to  wood  as  three  to 
ohe^  in  which  he  is  confirmed  by  Mr.  Aikin  and 
two  other  persons^  find  a  readier  admission  to  my 
Vttind  than  those  of  their  opponents. — A  test  has 
«ecn  suggested  to  me  by  a  person  well  (a)  in- 
armed on  such  subjects  ; — arising  from  the  casual 
discovery  of  both  substances  found  in  contact  with 
the  soil  at  very  distant  periods  of  time  ;  sometimes 
^^parated  from^  sometimes  in  conjunction  with^  it. 
^ — ^The  soil  may  be  in  three  states — first,  where  the 
ST'^ond  has  been  dry  at  all  times, — ^both  substances 
m    such  a  state  seem  entitled  to  longevity ; — rust 
docs  not  effect  one,  or  rottenness  the  other.  ^  The 
-^Sgyptian  mummies,  made,  as  it  is  supposed,  of  the 
•ycamore  wood  of  the  country, — ^and  the  immortale 
^^num,   as  the  laixh   is  termed  by   Pliny.     But 
'be  wooden  coffin  of  Charles  the  First  is  described 
^>  much  decayed,  though  enclosed  in  a  leaden  coffin 
^refully  soldered  up. 

SeconMy,  Where  either  of  these  have  been  per- 
*^^nent1y  covered  with  water,  salt  or  fresh,  as  an- 
chors fished  up  from  the  bottom  of  the  sea,  where 
'*^ey  have  been  known  to  have  laid  for  ages.  The 
^^>8  of  Lochleven  castle  had  suffered  very  little 
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(a)  Mr.  Hatchett,  an  eminent  chemist. 


364 


CASES  DETERMINED  IN  XlIE 


1821. 

Easter 

Term. 


Gilbert 

V. 

Buzzard 
and 

BOTER* 


injury  when  they  were  lately  founds  after  having 
been  covered  with  water  two  hundred  a^d  fifty 
years.  Manufactured  wood  is  said  to  resifit  the 
effect  of  water  less  perfectly:  but  the  Conway 
stakes  in  the  Thames^  said  to  be  fixed  by  Caesar^ 
and  the  piers  of  Trajan's  bridge  over  the  Danube, 
afford  strong  proofs  of  the  durability  of  wood  ander 
certain  circumstances. 

The  third  state  applies  more  directly  ^o  this 
question.  Where  the  substances  are  subject  to 
alternate  damp  and  dry — weapons  with  metallic 
heads^  belts^  sword  blades^  and  other  instruoiieDtt 
found  in  burrows^  can  be  easily  recovered  to  their 
ancient  use^  while  no  particle  of  the  wood  remaios. 
Numerous  instances  of  this  kind  are  to  be  foand  in 
the  British  Archasologia. 

An  affidavit  has  been  made  by  the  patentee, 
signed  by  three  persons^  respecting  an  iron  coffia 
buried  in  the  churchyard  of  St  Giles's^  Cripple- 
gate^  which  was  soon  afterwards  taken*  up  covered 
with  rust.  I  cannot  infer  much  from  this  single 
instance^  produced^  perhaps^  by  singularity  of  cir- 
cumstances ; — the  common  practice  of  having  the 
ends  of  park  palings  shod  with  iron  may  be  deemed 
a  sufficient  counterpoise  to  this  solitary  fact. 

Upon  these  four  species  of  evidence^ — my  own 
opinion^ — what  appears  to  be  the  common  appre- 
hension^— the  preponderating  opinions  of  men  of 
science^ — and  of  discoveries  I  have  mentioned, — 
I  am  called  upon  to  act.  If  succeeding  experience 
shall  shew  my  condusibns  to  be  erroneous^  it  will 
be  for  the  remedial  justice  of  this  Court  hereafter 
to  revise  and  correct  the  decision. 
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The  remainiog  question  then  is  as  to  the  proper 
fuantufn  of  increased  taxation. — I  am  satisfied  that 
no  general  measure  of  quantum  can  be  laid  down — not 
even  such  a  one  as  would  be  applicable  to  the  seyeral 
parishes  of  this  town ; — the  size  of  the  churchyard 
in  proportion  to  the  number  of  inhabitants  ^ — ^the 
possibility  of  enlargement; — the   means  of  pro- 
curing other  ground^ — make  a  regulation  which 
mrould  apply  to  this  parish  applicable  to  others 
4>nly  with  a  due  consideration  of  circumstances. 
In  St.  Dunstan's  in  the  West  they  hare  demanded 
S52. ;    that   is  a   populous  parish^  with   a  small 
churchyard^  in  the  heart  and  most  busy  part  of 
this  Metropolis.    There  is  less  in  appearance  to 
justify  the  demand  of  the  parish  of  Islington  for 
^IL,  though  at  the  same  time  I  cannot  say  that 
there  may  not  be  reasons  which  may  justify  it. 

Upon  this  charge  of  St.  Andrew^  Holborn^  an 
ingenious  calculation  has  been  made; — assuming 
the  facts  to  turn  out  as  stated^  I  shoold  suspect  it 
would  prove  a  fallacious  one.  The  basis  of  it^  that 
the  graves  should  be  sunk  fifteen  feet  below  the 
ground; — if  parishes  could  act  conveniently  on 
such  a  calculation  it  would  prevent  the  necessity  of 
buying  new  cemeteries. 

An  objection  has  been  taken  to  the  application  of 
the  sum  charged  to  the  incumbent  and  the  church^ 
wardens:  but  the  present  party  has  no  right  to 
look  into  that  question^  or  to  quarrel  with  the  pub- 
lic nses  to  which  it  has  been  applied  by  the  parish. 
The  incumbent  by  the  general  law  has  the  Aree- 
hold  by  acquiescence^  confirmed  by  usage  :-«-pa- 
Tishes  in  this  town  have  acquired  common  rights 


1S2I. 
Eatter 
Term. 


OiLBBRt 
BUSSARD 

wd 
Bons. 


966  '  CASES  DETERMINED  IN  THE 

1821.       wilh  the  incumbent.     The  sum  charged  is  not. 
Tenn.      specifically  for  an  iron  coffin^  but  generally  for  a 


Gilbert* 


metallic  coffin^  and  not  improperly  ; — for  the  patent 
allows  the  use  of  any  metal^^ — precious  metals  are 
BUZZARD  excluded  from  their  intrinsic  value  :  but  the  Court 
BoTSB.  cannot  take  upon  itself  to  assign  limits  to  the  con- 
trivance which  human  ingenuity  may  exercise  over 
different  metals  and  their  mixtures.  From  the 
general  words  of  the  patent  it  appears  that  the 
patentee  had  various  metals  and  their  mixtures  in 
his  contemplation  :  the  coffins  cannot  be  examined 
at  the  time  of  sepulture  ;  they  may  be  varnished  or 
tinned^  and  not  betray  outwardly  the  metal  of  whith 
they  are  made. 

The  state  of  this  parish  is  also  gravely  to  be  con- 
-  sidered^  in  the  midst  of  this  great  town^  with  a 
large  and  increasing  population^  both  of  living  and 
dead ; — -four  cemeteries  are  already  filled  with 
bodies^  and  there  is  a  crying  demand  for  more  se- 
pulchral  space.  It  is  no  fit  subject  for  an  experi- 
ment^ even  according  to  the  opinion  of  those  who 
are  most  favourable  to  the  introduction  of  iron  cof- 
fins^ there  being  these  inconveniencies  on  one  side^ 
— the  patentee  must  postpone  his  greater  harvest 
of  gain  till  it  is  found  that  the  novelty  can  be  safely 
introduced; — apprehensions  are  raised  which  must 
be  treated  with  tenderness^  let  experience  shew 
whether  they  are  entertained  without  foundation. 
If  they  are  so^  it  is  to  be  hoped  parishes  will  do  their 
«  duty;  if  they  do  not^  Courts  must  endeavour  to 
do  theirs :  at  present  I  cannot  allow  the  claini^  of 
admission  generally  to  be  supported. 
The  sum  proposed  is  10/. ;  it  seems  the  Parish 
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of  St  George's^  Hanover-Squre,  a  peculiarly  well       ^s^i. 
g^Terned  parish^  has  demanded  this  sum.    I  might      Term. 


myself^  if  called  upon  in  the  first  instance^  have 
fixed'  it  somewhat  lower — at  bl.  or  6L  :  but  I  am       '""» 
not  now  inclined  to  lessen  what  has  been  claimed.       Bvzzasop 
I  hesitate  more  on  the  condition  of  making  the     Bori^. 
grayes  fifteen  feet  deep.     I  doubt  whether  it  would  Mm^  is. 
be  right  or  prudent  so  to  do ; — whether^  if  the  iron 
coffin  is  admitted^  it  should  not  be  taken  on  the  same 
condition  as  the  other  coffins.    The  condition  pro* 
posed  will  create  expense^ — may  let  in  water  which 
may  affect  other  coffins  ;  and^  what  is  of  more  im- 
portance^ may  prevent  all  knowledge  as  to  the  decay 
of  these  iron  coffins^  and  thereby  there  can  be  no  ex- 
perience of  their  decay  or  otherwise :  but  the  ques* 
tion  of  iheir  durability  will  be  placed  in  the  hands 
of  the  other  party. — I  wish  this  point  to  be  recon- 
sidered; and  when  that  is  done^  I  shall  be  prepared 
to  affirm  this  assessment. 


The  judge  signed  the  table  of  fees^  of  which 
the  annexed  is  a  copy. 
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Michaelmas  ButTER  V.  ROBSON  and  HOLLAND. 
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In  a  libel  for 


A  LIBEL  was  given  by  Joseph  Butter  against 
a  legacy,  ^e  Bjchard    Bateman    Robson,    and    Richard   Hol- 

ayermentof  \ 

thelmcj  land^  the  executors  of  Henry  Holland^  for  a 
the  exact  legaey  bequeathed  to  him  in  the  foIlowiDg 
imrdsofthe   |^|»mj . — « ^o  each   and  every   of   my    servants 

''  and  clerks  virho  shall  have  lived  with  me  or  been 
^  in  my  service  for  three  years  two  years'  salary 
'^  or  wages^  at  the  rate  of  such  salary  or  wages  aa 
'*  they  have  previously  received/' 

Suahy  in  cppomJLion  to  the  libel. 

The  interest  of  the  legatee  is  not  set  oat  with 
such  distinctness  as  it  ought  to  have  been,  (a)  It  has 
been  laid  down  in  a  case  in  Vernon's  Reports^  that  a 
steward  of  a  court  baron^  who  officiated  also  for  other 
persons^  was  not  to  be  considered  in  the  light  of  a 
servant  attached  to  a  particular  individual.  It  may 
happen  that  the  party  proceeding  here  served  Mr. 
Holland  in  some  such  vague  and  temporary  capa- 
city^ and  then  it  would  be  in  the  power  of  the 
executor  to  resist  the  demand ; — which  it  would  be 

(a)  Townshend  ei  aL  versus  Windham  o.  Robinson^  2  Ver- 
non d4S* 
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impossible  to  do  under  the  present  plea^  which  is       18^0. 

in  the  general  terms  of  the  will^  without  specifying      Term. 

the  particular  capacity  in  which  he  had  served. 

Jdama  contra. 

It  is  unnecessary  to  plead  more  specifically  ;  the 
^vords  pleaded  are  the  words  of  the  will ;  it  might 
b^  diflScult  to  give  a  description  of  the  legatee's 
8^  Yvices  under  any  specific  head^  as  the  testator  em- 
pl€3yed  many  clerks  or  servants  in  a  sort  of  inter- 
im ^jiate  capacity. 
Judgment. 
Sib  John  Nicholl. 

In  a  common  libel  it  is  not  only  unnecessary  to 
into  a  minute  description^  but  it  is  more  regular 
A  proper  to  follow  in  the  averment  the  exact 
v«rords  of  the  will.     I  think  the  averment  in  this 
action  is  exactly  within  the  words  of  the  will ;  and 
it  lies  on  the  other  party  to  shew  that  the  claimant^ 
thoQgh  he  was  in  the  deceased's  service^  was  not 
irithin  the  words  of  the  will ; — this  may  be  alleged 
in    the  way  of  answer :  but  I  am  of  opinion  that  it 
i9   properly  pleaded  here^  and  I  shall  admit  the 
iibeL 


X^bel  admitted. 
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SS^ST  -^^  allegation  offered  (o  the  Court  excepting 
alle^tionez- to  the  character  of  William  Day:— pleaded  that 
Se^^H^  "  William  Day,  of  Birdcage  Fields,  Stoke  New- 
a  witness  sus-  ington,  in  the  county  of  Middlesex,  a  witness  pro- 
tj^fi^/ilLr-  d^ced,  sworn,  and  examined  in  this  cause  on  the 
iog  of  the      part  and  behalf  of  John   Whitby  and    Jemima 

Parson  (widow  of  William  Parson)  two  of  (he 
parlies  in  this  cause,  was  and  is  a  person  of  bad 
character,  fame,  and  reputation,  and  one  to  whom 
no  fiiith  or  credit  in  the  law  whatsoever  is  or  ought 
to  be  given ;  for  that  he  is  a  person  who  for  the 
sake  of  gain  or  reward,  or  other  benefit  to  himself, 
might  be  induced  to  depose  falsely  and  untruly/' 

Phillimore  and  J.  Addams  against  the  admi99Um 
of  the  allegation. 

This  is  an  unfortunate  case  which  has  been  two 
years  in  litigation,  and  in  which  the  property  does 
not  amount  to  1800Z.  Generally  speaking,  an  alle- 
gation exceptive  to  general  character  may  be  ad- 
mitted at  any  time  before  publication  ;  and  publi- 
cation has  not  yet  passed  in  this  case :  but  the 
Court  has  always  a  discretion  to  exercise  in 
questions  of  this  description,  and  under  the  par- 
ticular circumstances  of  this  case  such  an  allega- 
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tion  is  inadmissible.  This  witness  was  vouched  to  j^ic^i'mas 
certain  facts  in  a  plea  given  in  by  us  so  long  ago  Term. 
as  in  May  1819.  In  the  second  article  of  that  alle- 
gation it  was  pleaded^  ''  that  the  deceased  took  up 
his  abode  at  Clapton  with  William  Day  and  Eliza- 
beth his  wife,  which  said  WiUiam  Day  then  foU 
lowed  the  business  of  a  jobbing  gardener,  but  had 
been  heretofore,  together  with  his  wife,  employed  as 
servants  in  Brook  House,  and  that  James  Chap- 
man, the  other  party  in  this  cause,  had  been  like- 
wise  employed  as  a  farming  man  at  Brook  House  ; 
and  thereby  th^,  the  deceased,  the  said  William 
and  Elizabeth  Day  and  James  Chapman,  had  be- 
come  acquainted  with  each  other.'* 

William  Day  has  been  examined  on  thisy  as  well 
as  on  most  of  the  other  articles  of  that  allegation^ 
and  cross-examined  by  the  adverse  party.  More- 
over^ in  February  of  the  present  year  the  adverse 
party  gave  a  responsive  allegation^  contradicting 
Che  facts  pleaded  by  us^  but  yet  raising  no  ques- 
tion as  to  the  character  of  William  Day. — ^They 
have  therefore  lost  their  opportunity  ;  and  it  is  now 
too  late^  when  publication  is  about  to  be  prayed^ 
and  the  cause  is  ready  for  hearings  to  introduce  a 
general  objection  to  the  character  of  a  witness^ 
which  might  have  been  taken  so  much  more  ad- 
Tantageoosly  for  all  parties^  and  for  the  general 
pBrposes  of  justice^  at  an  earlier  stage  of  the  pro- 
ceedings. 

In  Raybould  r.  Raybould^  the  Court  rejected  an 
exceptive  allegation  when  publication  had  passed : 
but  the  depositions  had  not  been  seen. 
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Dodson  contra. 

Maintained  that  they  had  a  right  to  give  in  an 
allegation   exceptive   to  general  character  at  any 
period  before  publication  had  passed  in  the  caus^.. 
— ^In  Raybould  v.  Raybould  publication  had  passed^ 
and  that  circumstance  constituted  the   distinction, 
between  the  two  cases. 

Judgment. 

Sir  John  Nicholl. 

The  circumstances  of  this  case  are  sucb^  that 
the  Court  will  not  be  disposed  to  admit  unnecessa- 
rily any  matter  which  is  not  essential  to  the  pur- 
poses of  justice;  the  property  is  small^  and  the 
parties  have  gone  into  great  length  of  pleading. 

It  is  very  true^  that  in  this  Court  the  general 
character  of  a  witness  may  be  gone  into  before  pub- 
lication^ I  take  this  to  be  the  general  rule  :  but  after 
publication  it  cannot. 

An  exceptive  allegation  before  publication  stands 
on  the  same  footing  with  any  other  facts  in  the 
case. — There  may  be  reasons  why  it  should  be 
offered  in  a  late  stage :  but  I  apprehend  the  cor^ 
rect  rule  to  be^  where  general  character  is  objected 
to ; — the  facts  as  to  the  general  character  of  the 
witnesses  ought  to  be  pleaded  to^  when  the  respoD* 
sive  allegation  is  given  in : — extreme  incbnvenieiioe 
would  otherwise  arise  from  the  protraction  of 
causes ;  every  cause  mighty  by  the  introduction  of 
such  an  allegation  as  this^  be  extended  six.<or.dght 
months  beyond  its  just  limits.  I  apprehend' Where 
a  party  has  any  thing  to  allege  against  the  oharac- 
ter  of  a  witness^  he  ought  to  introduce  it  in^  the 
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^neral  allegation^   unless  he  can  shew  that  the 
&ct8  hav^  lately  come  to  his  knowledge. 

There  never  was  a  case  to  which  these  ohserva- 
Hums  could  apply  more  strongly  than  to  this. — An 
^U^;ation  was  given  in  by  the  party  opposing  the 
ifvill^  in  May,  1819.  Day  was  vouched  to  many 
&Cts  pleaded  in  it ;  he  was  produced  as  a  witness^ 
mod  subject  to  the  interrogatories  of  the  other 
party. — In  February  1820,  the  other  party  gave 
in  a  responsive  allegation,  in  which  not  a  word  is 
said  as  to  the  character  of  Day.  That  was  the 
Tight  time  to  have  objected  to  his  character;  and, 
unless  there  is  some  new  ground,  the  subsequent 
production  of  olher  unexceptionable  witnesses  is 
no  reason  for  not  having  so  done. 

I  should  not  consult  the  general  principles  of  the 
practice  of  the  Court,  or  of  real  justice,  if  I  ad- 
mitted the  executors  now  to  introduce  this  allega- 
tion. 

Lpoking  to  the  general  circumstances  of  this 
case,  I  do  not  think  that  witnesses  now  produced 
to  the  general  character  of  this  man  would  do 
much  to  satisfy  the  Court  as  to  the  weight  it  ought 
to  ^ive  to  bis  testimony.  Having  been  produced 
to  all  the  circumstances  of  the  case,  he  must  have 
lind^rgone  a  very  full  examination  on  the  allega- 
tion^ and  upon  the  interrogatories  ;  and  unless  the 
Court  Qould  form  its  judgment  from  the  depositions, 
it  would  be  difficult  to  do  so  from  the  testimony  of 
three  or  four  witnesses  to  general  character. 

}  am  unwilling,  however,  to  reject  the  allega- 
tion entirely.     I  shall  therefore  do  that  which  I  did 
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1820.  in  a  former  case ;  (a)  I  shall  allow  the  admission  of 
Tenn?^  this  allegation  to  stand  over  till  tlie  final  hearing  of 
"^^^^^^^  this  cause. — If  the  evidence  shall  then  be  so  nicely 
Chapman  balanced  that  the  Court  should  be  in  doubt,  as  the 
Whitby  cause  is  never  concluded  against  the  judge,  I  may 
Pamon.     allow  it  to  go  to  proof. 

I  shall  allow  the  allegation  to  stand  over,  resenr-' 
ing  the  further  consideration  of  it  till  the  final 
hearing  of  the  cause. 


1820. 
Michaelmas 

jYor.  22.  West  and  Smith  v.  Willby. 

StfiT'St-  William  Sampton,  of  Oxenden  in  the  county 
•td  to  ere-  of  Northampton,  died  on  the  ISth  of  August,  ]820, 
ferencetoa  leaving  a  widow  and  three  children,  the  eldest  of 
who  ittdimn  whom  was  not  more  than  thirteen  years  of  age. 
^ardiaa^to  ^^^  widow  died  five  days  after  her  husband,  and 
minors;  and   without  taking:  out  any  letters  of  administration  to 

iiavingre-  ^  °  '' 

nounced  the     his  eSects. 

tion,  had  The  children  elected  Elizabeth  Willby,  their  ma- 

^^p^mt^  ternal  grandmother,  to  be  their  guardian,  for  the 
mini^tio^'  purpose  of  renouncing  their  right  to  letters  of  ad- 
P*^  ^^      ministration  of  the  goods  of  their  deceased  father.: 

•eu* 

which  guardianship  she  accepted,  and  having  for- 
mf^ly  renounced  her  right  to  the  letters  of.  admiois- 
tration^  William  West  and  Joseph  Smith,  two  cre- 
ditors, were  on  the  1st  of  September,  sworn  admi- 

(a)  Salmon  v.  CromweU  and  Othen,  p.  220. 
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nistrators^  and  entered  into  the  usual  bonds: — ^but  is^o. 
on  the  4tb  of  September^  before  the  administration  Term. 
had  passed  the  seal  of  the  Prerogative  Courts  a  ca- 
veat was  entered  against  it ;  and  Austen  appeared  as 
proctor  for  Elizabeth  Willby^  and  alleged  that  her 
grandchildren  had  retracted  the  election  heretofore 
made  of  their  grandmother  to  be  their  curatrix  or 
gaardian  for  the  purpose  of  renouncing  their  right 
to  the  letters  c^  administration  of  the  goods  of  the 
deceased^  and  had  re-elected  the  said  Elizabeth 
Willby  to  be  their  curatrix  or  guardian  for  the 
purpose  of  taking  upon  her  the  letters  of  adminis- 
tration for  their  use  and  benefit  until  one  of  them 
should  attain  the  age  of  twenty-one  years  ;  and  that 
Elizabeth  Willby  herself  had  expressly  retracted  the 
renunciation  before  made  by  her  as  guardian  to  the 
minors^  of  the  letters  of  administration^  and  ap- 
plied for  the  letters  of  administration  to  be  granted 
to  her. 

Fox,  proctor  for  the  creditors,  prayed  to  be  heard 
on  his  petition  against  the  grant  of  this  administra- 
tion ; — and  he  was  assigned  to  be  heard  on  the  ca- 
\reat  day  in  October.     On  that  day  (t.  e.  the  3d  of 
October)   he  alleged  he  had  delivered  his  act  to 
Austen^  who  was  assigned   to  return  the  same  to 
IPox  on  the  first  session  of  Michaelmas  Term  (viz. 
6th  of  Nove mber) ;  the  assignation  was  continued 
t.ill  the  next  Court.     On  the  llth  of  November 
inctice  was  given  to  Austen^  that  unless  he  delivered 
liu  reply  to  the  act  on  petition  on  the  second  ses- 
sion^ application  would  be  made  to  the  Court  to 
^^r    the  cause  ex  parte   on   Fox's  act  already 
delivered. 

2c2 
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On  the  second  session  of  Michaelmas  Term  (vin. 
the  15th  of  NovembeO  Fox  alleged  that  Aoatea 
had  not  returned  the  act;  and  prayed  leave  to  brings 
in  a  copy  of  it^  and  that  the  judge  would  hear  the 
same  ex  parte  ;  and  the  Court  g^ve  leave  accoid- 
ingly,  and  assigned  to  hear  the  cause  on  the  neit 
Court  day. 

PhiUimore  moved  the  Court  to  allow  the  act  on 
petition  given  in  by  Fox^  and  the  evidence  adduced 
in  support  of  it^  to  be  read,  in  order  to  found  upon 
it  a  notice  that  the  administration  should  be  granted 
to  William  West  and  Joseph  Smithy  the  two  ere*- 
ditors  who  had  been  already  sworn  as  administra- 
tors^ and  also  give  the  usual  bonds  for  the  due 
performance  of  their  functions. 

Dodson,  cofUrd,  contended^ 

That  the  next  of  kin  had  a  full  right  to  daim 
such  a  re-appointment  as  this;-^that  it  was  the 
daily  practice  of  the  office  to  grant  such^  nor  could 
the  grandmother  be  concluded  by  the  hasty  act  of 
renunciation  ; — ^he  asserted  that^  she  did  it^  as  he 
oould  prove^  under  threats^  and  undue  means  of  in* 
timidation  ;  that  he  could  prove  also  that  the  estate 
was  not,  as  has  been  stated,  insolvent  Under  this 
statement,  he  prayed  to  be  allowed  to  reply  to  the 
4et  given  in. 

PhiUimare  in  reply. 

Per  Curiam. 

No  reason  has  been  assigned  why  the  act  has  not 
been  replied  to  long  ago.    This  delay  must  fie  ac 
counted  for,  or  the  case  roust  be  beard  upon  an 
jMrrfe  statement  of  facts.   If  you  go  upon  the  roerilau^ 
of  the  case,  and  stand  upon  the  right  of  w 
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I  am  willing  to  hear  you  on  that  point.    And  then       iSflO. 

the  ex  parte  proceedings  on  the  other  side  are  ad-^       \^^^ 

mitted ;  or  I  am  willing  nnder  the  strong  avermentt 

that  have  been  made  of  tbreatu  and  undbe  infld^ 

ence^  and  also  as  to  th|g  solvency  of  the  estat^^  to 

give  further  time  to  reply  to  the  act  or  petition^  aild 

to  bring  affidavits  in  support  of  the  averments  :  but 

if  I  do  this^  it  is  at  the  risk  of  costs  which  I  shall 

certainly  give  against  them  if  their  averments  ar6 

liot  proved. 

Dodmn  elected  to  have  further  time  to  reply  to 
the  act. 

Per  Curiam. 

I  expect  not  merely  a  general  denial  of  the  in^- 
solvency^  but  a  specific  statement  of  the  assets  ;  the 
debt  is  asserted  on  the  other  side  to  be  upwards  of 
700/.^  and  the  assets  not  to  amount  to  more  thaji 
170/.  It  is  to  be  remembered  that  the  party  may 
involve  herself  in  costs^  though  the  question  of 
right  may  be  in  her  favour. 


The  cause  came  on  for  hearing  on  the  act  on  d^c.  il 
petition^  and  the  affidavits  which  had  been  ad- 
duced in  support  of  it. — On  the  part  of  Mrs.  Will- 
by^  it  was  alleged  that  she  had  executed  the  proxy 
of  renunciation  under  threats  and  intimidatiohs  ;-^ 
That  by  law  she  had  a  right  to  retract  a  proxy  of 
renunciation  at  any  time  before  the  administrtition 
passed  the  seal ; — that  the  estate  w£is  not  insolvent ; 
— that  William  West  and  Joseph  Smith  took 
means  for  turning  the  deceased's  family  out  of  the 
bouse^  by  getting  possession  of  the  licence^  and  ad- 
^ertiling  an  immediate  sale  of  tbeieflects ; — and  that 
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in  order  to  prevent  the  ruinous  consequences  to  the 
deceased's  children  from  such  proceedings^  and  in 
compliance  with  the  wishes  of  several  of  the  cre- 
ditors^ Thomas  Wade  and  Richard  Burton  had 
obtained  letters  of  administration  from  the  proper 
Court  within  the  diocese  of  Peterborough. 

These  facts  were  all  contradicted  by  the  ere* 
ditors^  except  the  circumstance  of  Wade, and  Bar- 
ton having  obtained  the  letters  of  administration 
from  the  Court  at  Northampton  ;  in  answer  to  which 
it  was  stated  that  they  were  neither  of  them  creditors 
of  the  deceased^  and  that  at  the  time  they  obtained 
the  said  letters  of  administration  they  knew  that  the 
deceased  had  left  bona  notabilia  to  found  the  juris- 
diction  of  the  Prerogative  Court  of  Canterbury. 

FhiUimore,  for  the  creditors, 

Dodson  contra. 

Judgment. 

Sir  John  Nicholl. 

The  facts  of  this  case  have  been  set  forth  in,  an 
act  on  petition^  in  which  it  is  alleged  that  William 
Sampton  died  on  the  18lh  of  August  insolvent; 
that  West  and  Smith  are  creditors  ;  that  his  widow 
died  op  the  l^th  of  August^  that  his  children  are 
minors  ;  that  the  minors  elected  Elizabeth  Willby 
fdr  their  guardian  for  the  purpose  of  renouncing 
the  administration — she  accordingly  executed  .a 
proxy  of  renunciation.*— West  and  Smith  were 
sworn  administrators^  and  gave  bond. — On  these 
grounds  they  pray  the  administration  may  pass 
the  Seal. — Application  was  made  to  hear  this  case 
ex  parte  on  account  of  the  delay  on  the  other  side 
—and  that  application  was  acceded  to :  but  upon 
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Us  being  stated  that  new  proxies  were  executed  by 
the  minors  to  re-appoint  their  grandmother^  that 
she  was  ready  to  act^  that  her  renunciation  bad 
been  obtained  by  threats  and  intimidations^  that 
the  estate  was  solvent^  permission  was  given  them 
to  answer  the  act  or  petition.  To  this  a  reply  was 
put  in  by  the  other  parties  contradicting  all  the 
material  averments. — This  is  the  general  substance 
of  the  statement  of  facts. — 

The  first  question  is^  whether  a  renunciation  once 
made  may  be  retracted  before  the  administration  has 
passed  the  Seal^  and  I  am  of  opinion  that  it  may. 

The  next  question  is  whether  the  Court  is  bound 
to  allow  it  to  be  retracted  ;  and  I  am  of  opinion  that 
this  depends  upon  the  circumstances  of  the  case. — 
Mrs.  Willby  does  not  come  here  to  claim  in  her 
own  rights  but  as  appointed  by  the  next  of  kin. 
— She  only  claims  the  administration  durante  mi- 
noritale; — she  is  not  within  the  statute; — it  has  been 
so  laid  down  in  a  variety  of  cases ; — the  same  rule 
has  been  laid  down  in  Courts  of  Westminster  Hall, 
King  V.  Bettesworth.  (a)  There  are  instances  within 
my  own  memory  where  the  Court  has  granted  to 
persons  not  guardians  of  the  minors  the  administra- 
tion, and  refused  to  grant  it  to  the  person  nominated 
by  them.  In  Lovell  and  Brady  v.  Cox,  Lovell  and 
Brady  were  appointed  trustees  by  the  deceased, 
and  his  heir  Anne  Cox  was  executrix  and  residuary 
legatee.  She  was  a  minor  ;  the  father  claimed  the 
administration  pendtnte  minoritate.  The  Court  ex- 
pressly held  it  had  a  discretionary  power,  refused  it 
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Michaeimoi  tjje  cause. 

**» — 

JL  cTm* 


There  is  an  old  case^  Hawksworth  and  Simptott 
Wes*  t;.  Warner,  (6)  which  more  directly  falls  (indeif  tbe 
Smith  tircumstances  of  this  case.  My  note  says, ''  Wilkiii- 
^  «^-  Wii  was  the  deceased ;  he  left  a  brother  a  irtinor  Md 
his  next  of  kin  .—Warner  was  the  deceased's  brotb^t 
by  the  half  blood ;  and  he  applied  in  this  case  tO  bi^ 
joined  with  the  minor,  and  to  take  aditiinistratktH 
with  him  of  the  effects  of  the  deceased ;  administra- 
tion however  was  granted  to  the  creditors,  becaikM 
the  estate  was  not  sufficient  to  pay  the  debts  dttrt 
from  it."  So  the  administration  durante  minOritate 
may  be  granted  to  creditors  in  exclusion  of  th^gilaif- 
diaii  of  the  minor,  if  the  Estate  be  insufficient  16 
pay  the  debts  according  to  this  decision  in  17&1. 
It  has  been  laid  down  in  other  cases  that  the  Court 
is  not  bound  by.  the  choice  of  the  minor  :  but  thai 
the  administration  may  be  given  away  from  thd 
person  so  chosen. 

I  recollect  a  case  of  Lewer  v.  Lewer,  (c)  where 
administration  was  contested  bclween  the  father's 
brother,  and. the  mother's  brother,  and  in  which  thi 
Court  held  it  was  not  bound  by  the  choice  of  th^ 
minor. 

The  choice  of  the  minors  would  have  no  greats 
weight  here  as  the  teldest  of  them  is  not  fourteefL^:^ 
— If  he  was  near  of  age,  it  would  be  otherwise  rr 
.when  the  case  is  out  of  the  statute,  and  the  CottrV- 
is  called  upon  to  exercise  its  discretion,  its  IeaningS| 
is  to  guide  itself  by  the  interest  in  the  property,  andb. 

(6)  Prerog.  1731.  (c)  Prerog.  1798. 
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it  10  desifons  of  granting  the  administration  to  that       i820. 
person  who  is  most  likely  to  dispose  of  the  property  ^'ji^|^^ 
to  advatitdge. 

Where  the  next  of  kin  has  no  ititerest  in  the 
property^  he  is  by  the  spirit^  though  contrary  to  the 
letter,  of  the  act  excluded ;— where  there  is  a  resi- 
duary kg;atee,  he  excludes  the  next  of  kin. — If  the 
^eridawy  legatee  declines,  it  is  usual  to  grant  it  td 
the  nelt  of  kin  :  but  there  hare  been  cases  where 
the  Court,  considering  the  next  of  kin  excluded^ 
has  granted  it  to  the  creditors.     In  Furlonger  v. 
Cox  and  Othiers,  (e)  the  deceased  left  a  widow  add 
B.  son  ;-^^the  widow  was  sole  executrix  and  universal 
legatee. — Sh6  renounced  probate,  and  the  son  con* 
tended  for  the  administration  against  a  creditor.— 
T^he  Oourt  held  that  the  son  was  excluded,  and  the 
^«late  being  insolvent  gave  the  administration  pre- 
ferably to  the  creditor.— There  is  an  old  case  be- 
fcre  the  Delegates,  Bridges  r.  The  Duke  of  New- 
^^atle  (/). — Lord  Hollis  died;  Bridges  claimed  ad- 
'^^■niatration  as  next   of  kin.      The  effects  were 
tested  by  Act  of  Parliament  in  the  Duke  of  New- 
^"^tille  to  pay  the  debts  of  the  deceased.  Sir  Charles 
"edges  (g)  first,  and  afterwards  the  Delegates,  held 
'™at  the  next  of  kin  was  excluded,  and  granted  the 
^^ministration  to  the  Duke  of  Newcastle. 

iHie  principle  is  clear  that  the  next  of  kin,  when 
"^  has  no  interest,  may  be  excluded,  and  the  admi- 
'^^^tntion  be  granted  to  a  person  who  has  an  itite- 
in  thfe  effects. 
I^hat,  however,  is  not  the  question  of  the  present 

C^>  Prcrog.  Jan.  8,  1811.  (/)  Deleg.  1712. 

C^^  Judge  of  the  Prerogative  Court. 
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cQse  :  the  party  before  the  Court  is  not  the  next  of 
kin^  but  a  relation  of  the  next  of  kin  claiming 
during  the  minority. — The  guardian  has  once  re- 
nounced^ a  circumstance  prkty  strong  to  shew  that 
the  creditors  are  interested.  They  have  entered  into 
the  bond^  and  given  the  usual  securities ;  and  yet 
this  old  woman  upwards  of  seventy  is  brought  for- 
ward to  desire  the  administration  may  be  granted 
to  her. — I  very  much  agree  with  what  was  said  by 
Lord  Mansfield  in  the  Archbishop  of  Canterbjar/ 
V.  HousCj  (h)  ^'  that  no  next  of  kin  ever  wished  for 
the  administration  of  an  insolvent  estate  for  honest 
purposes."  A  long  act  of  Court  has  been  gone 
into  alleging  threats,  intimidation^  and  that  the  es- 
tate is  solvent; — affidavits  have  been  made.  It  is 
not  necessary  to  wade  minutely  through  all  -these 
affidavits :  but  let  us  look  who  are  the  parties.  On 
one  side  only  this  old  woman  aided  by  Elizabeth 
Barton,  the  daughter  of  a  pretty  active  person  in 
this  business.  She  (Elizabeth  Barton)  wa3only  jpre- 
sent  on  the  3Ist  of  August :  but  was  not  presents  m-M 
on  the  2Sth. — Why  have  not  Mr.  Wade  and  Mr  -ar  Ir. 
Barton,  and  Doughton  their  solicitor^  come  forwar»-mil 
to  state  the  condition  of  this  estate  ?  These  person ^^riss 
I  consider  to  be  the  real  parties  to  this  transactionn»4D0, 
not  the  grandmother.  On  the  other  side  there 
the  affidavits  of  all  the  creditors  stating  the  amou 
of  the  property,  and  the  insolvency  of  the  estate^ 
which  they  are  joined  by  Mr.  Shuttleworth,  the  d 
ceased's  own  solicitor.  They  give  the  history  of  i 
that  passed ;  and  they  are  supported  by  an 
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From  the  registry  of  the  Court  at  Peterborough,  and 
Isy  an  affidavit  of  the  clergyman  of  the  parish. 

The  deceased  kept  a  small  public  house  which 
^i^as  bis  own  freehold  :  but  it .  was  mortgaged  to  its 
utmost  amount^  or  nearly  so.     A  meeting  of  the 
crreditors  took  place  on  the  28th  of  August. — And  I 
ag^ree  that  dates  are  roost  material  in  this  case — it 
^vras  settled  at  this  meeting  that  the  administration 
'should  be  granted  to  West  and  Smith  and  Wade  : 
Jbut  Mr.  Shuttleworth  the  solicitor  then  expressed 
Ilia  doubts  whether  Wade,  not   being  a  creditor, 
could  be  joined  in  it. — In  consequence  of  there 
lieing  bona  notabilia,  Shuttleworth  writes  to  his 
'proctor  here  to  obtain  a  proper  instrument. — On 
'the  31st  of  August  the  proxies  of  renunciation  are 
signed. — On  the  1st  of  September  a  commission 
lasues  to  swear  the  creditors  on  the  Snd  of  Sep- 
'  tember ;  they  are  sworn,  and  the  bond  is  executed. 
— What  do  Wade  and  Barton  in   the  mean  time  ? 
"They  go  to  the  Court  of  the  diocese  of  Peter- 
l>orough,  and  obtain  an  administration  on  the  30th 
of  August  on  curious  averments.    If  the  adminis- 
tration oath  was  properly  administered,  they  must 
-lave  taken  it  under  an  extraordinary  loose,  and  utter 
^ailsely  averments. — Cousins  and  next  of  kin  are 
stated  to  renounce  the  administration  ;  they  must 
therefore  have  sworn  then  that  the  deceased  died 
^thout  children  ;  and  really  I  feel  a  good  deal  of 
surprize  that  parties  should  venture  to  come  before 
"this  Court  after  such  conduct — this  is  within  twelve 
~^ay8  after  the  deceased's  death ;   and  yet  it  has 
Iseen  observed  in  argument,  that  the  other  parties 
^^▼ere  to  blame  for  making  preparations,  to  take  out 
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the  administration  in  this  Court  after yburteeM  day^ 
his  own  administration  being  thus  clandi^iiel j  ao  4 
secretly  snapped  up.  The  obtaining  iheadmS 
nistration  thns^  throws  a  colour  upon  the  i^holi'  ^ 
case.  I  must  take  the  facts  as  stated  by  the  credits 
ors  and  their  solicitor  to  be  correct  against  the  c4^ 
Woman  and  Barton's  daughter. 

Mrs.  Wiilby  sets  forth  at  the  close  of  her  aflNhB 
vit,  ''  That  if  the  Udministratibn  $h6Uld  be  gtHHte^  ^ 
to  her,  the  relatiom  and  friends  of  the  deceaet'^ 
will  come  forward,  and  raise  such  a  sum  of  manes^ 
as  will  be  necessary  to  pay  off  the  whole  of 
debts  owing  by  the  said  deceased,  even  if  the 
tale  of  the  deceased  should  be  insufficient  for 
purpose.**  The  other  party  has  very  moth  to 
gret^  that  the  relations  and  friends  did  not  coii — : 
forward  in  this  mode.  They  would  readily  ba^B 
consented  to  the  grant :  but  Mrs.  Wiilby  bei 
states  to  the  clergyman  of  the  parish  that  she  cai 
not  undertake  the  conduct  and  management  of 
business  ;  and  the  clergyman  and  creditors  aet 
foot  a  subscription  for  the  maintenance  of  the  thii 
ren  which  they  abandoned  on  account  of  the  ii 
ference  of  Mr.  Wiilby,  Wade  and  Barton^  in 
affairs  of  the  deceased. 

How  stands  the  fact  of  the  solvency  of  the 
tate  ?  According  to  the  account  given  by  Mn.WiU^ 
with  all  the  assistance  of  Mr.  Douglas^  the .  deb^ 
amount  to  279/.  and  the  personal  effects  to  WM^"^ 
Upon  her  own  statement  the  estate  is  insolvent  bttfi 
fifth ; — she  throws  in  the  value  of  the  real  property: 
— but  this  Court  has  nothing  to  do  with  thal^  Ibe 
administrator  cannot  dispose  of  tbat-^There  majf 
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indeed  be  flpecial  caftes  in  which  the  creditor  under 
tf^crtain  circamstances  may  get  at  the  freehold  pro- 
fMrty  :  but  all  this  Court  enquires  into  is  the  solv- 
^^cy  of  the  personal  estate. — Besides  I  have  no 
other  constat  as  to  the  value  of  the  real  estate  but 
Arlieatoleinent  of  this  old  woman^  and  her  affidavit 
w¥UB  not  made  till  the  Sth  of  December^  v^hen  the 
other  party  had  no  opportunity  of  replying.  There 
is  however  a  mortgage  on  it^  amounting  with  the 
interest  to  492/. — This  probably  is  the  total  value 

the  mortgage  primd  facie  is  a  charge  on  the 

peraoDalty  before  the  realty ;  and  the  heir  will  have 
a.  right,  if  he  can,  to  have  his  property  exonerated 
from  it ;  more  especially  if,  as  is  generally  the  case, 
a.  bond  or  other  collateral  security  has  been  given. 
Upon  her  own  statement  therefore  the  estate  is  in- 
Bolvent. — I  cannot  hesitate  in  so  holding  it. — And  I 
am  still  more  decidedly  of  this  opinion,  when  I 
look  at  the  affidavits  on  the  other  side  on  which  I 
place  more  reliance.     Without  therefore  deciding 
'Whether  a  next  of  kin  may  retract  an  administra- 
tion before  it  passes  the  Seal ; — without  deciding 
^'^hether  at  any  time,  durante  minoritate,  a  creditor 
»My  not  contest  for  that  administration  ;  still  I  am 
^f  opinion,  looking  at  all  the  circumstances  of  this 
^^fte,  seeing  that   there  has  been  a  renunciation 
formally  made,  that  the  estate  is  insolvent,  that 
^^  minors  are  very  young,  and  that  this  woman  is 
4*iite  unfit  to  carry  on  the  business  for  their  interest 
ftnd  benefit; — I  am  of  opinion  that  I  ought  to  grant 
this  administration  during  their  minority  to  the  cre- 
ditors.— ^They  have  an  interest  in  managing  the 
ptoperty  to  the  best  advantage,  and  they  must  ac- 
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count  hereafter  for  the  monies  they  receive  and  ex- 
pend.— Moreover  if  they  have  the  administration, 
the  other  creditors  may  come  in  and  prove  their  debts 
so  as  perhaps  to  secure  the  payment  of  them  all  pro 
rata  at  some  future  time.  Whereas  if  the  next  of  kin 
should  possess  the  grant,  he  may  have  no  interest  in 
discharging  their  claims,  or  he  may  give  a  very  un- 
fair preference  among  the  creditors. — I  shall  grant 
the  administration  to  the  creditors. 

On  costs  being  pressed. 

Per  Curiam. 

I  think,  under  all  the  circumstances,  I  am  bound 
to  give  costs. 
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Rees  v.  Rees. 


An  Appeal  from  the  Consistory  Cow  t  of  Bristol.         *?^^- 

Term. 


On  the   16th  of  January,  1816,  Ann  Catherine  Allotment  of 

*'  allimony, 

Rees  took  out  a  citation  against  John  Rees  her  pending  suit. 
husband    in  a  cause   of    divDrce    by    reason    of 
adultery. 

On  the  31st  of  August  1816,  she  brought  in  a 
libel,  consisting  of  twelve  articles ;  and  many  wit- 
nesdses  were  examined  in  support  of  it. 

On  the  3rd  of  January  1818,  an  allegation  of 
fiicnlties  was  giren,  in  which  the  freehold  property 
of  the  husband  was  estimated  at  1800/.  per  an- 
num. 

The  husband  in  his  answer  to  this  allegation  de- 
jpo^eA  that  his  landed  estate  did  not  produce  a  net 
income  of  more  than  1015/.  19^.  lOd.  per  annum; 
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^^'      —that  by  a  deed  dated  the  17th  of  Jane  1817, 
Term,      for  the  payment  of  debts  amounting  to  30002.^  he 


Rees 


secured  the  annual  payment  of  3502. ; — that  by 
Vr  another  deed  of  annuity  dated  the  35tb  of  March 
Rebs.  1812,  he  secured  1 90/.  out  of  his  estates  to  other  per- 
sons, and  consequently  that  he  had  remaining  only 
the  sum  of  475/.  12^.  \0d.  for  the  support  and  main- 
tenance of  himself  and  of  several  infant  children ; — 
and  that  his  wife  was  entitled  to  the  interest  of  a  cer- 
tain legacy  amounting  to  6700Z.  bequeathed  to  her 
for  her  life,  by  the  will  of  her  father,  which  pro- 
duces the  sum  of  335/.  annually. 

Arnold  and  Daubenyfor  the  appellant. 

The  allotment  of  alimony  made  by  the  Court  be-  — .. 
low  is  extravagant,  and  beyond  all  precedent.    It^ 
should  be  observed  that  the  annuity  of  350/.  has  beeofl:^'^! 
granted  sometime  after  the  citation  in  this  causes .gfg 
was  taken  out,  and  we  were  compelled  to  take  the^*  m^e 
income  as  existing  without  that  deduction^  the  ali-.H.A 
inony    under  that  calculation  amounts  to  SQiifi^VL 
thing  between  a  half  and  a  third  of  the  wbQle  pm^^ 
perty  ;  a  proportion  which^  after  examining  b^»*- 
tween  thirty  and  forty  decided  cases,  we  venture 
to  state^  has  never  been  allotted  by  any  Court*. 

Stating  the  case  in  another  point  of  view^  i.  e. 
the  comparison  of  the  income  of  the  wife  with  that  * 
of  the  husbi^nd^  she  would  be  entitled  to  no  %IiiiK»Dy 
according  to  the  rule  of  these  Court8.-*-Their 
joint  income  is  81  \l.  The  wife  in  her  own  right  has 
less  than  a  moiety,  and  more  than  a  thirds  a  pro- 
portion never  allotted  by  any  Court ;  and  taJuvg  it 
as  it  stood  x'hen  the  citation  issued^  sb^  wonl4  have 
biHween  a  third  aqd  a  fourth  of  his  whole  nggre* 
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gate  income. — There  is  no  case  in  which  such  an  I82i. 
allotment  of  alimony  has  ever  been  made,  and  be-  TVnw' 
sides  the  husband  has  seven  children  to  maintain. 

Swabey  and  Jenner  contra. 

It  appears  that  the  deputy  registrar  was  served 
with  this  inhibition  on  the  24th  of  April  1819  ;  and 
that  the  process  was  not  brought  in  till  the  first 
Session  of  Hilary  Term,  in  that  year.  No  libel  for 
the  appellant  was  admitted  till  that  term. 

Per  Curiam. 

Why  then  was  not  an  application  made  to  this 
Court  to  enforce  the  inhibition  ? 

Argument  resumed. 

On  the  main  argument  the  Court  will  take  into 
its  consideration  the  nature  of  the  case,  and  ^the 
charges  o^  gross  adultery  which  are  alleged  against 
the  husband. 

Judgment. 

Sir  John  Nicholl. 

This  is  an  appeal  from  the  Consistory  Court  of 
Bristol,  where  it  was  originally  a  suit  brought  by 
the  wife  against  the  husband  for  a  separation  by 
reason  of  adultery.  This  appeal  is  from  a  griev- 
ance ;  thatgrievance  is  the  allotment  of  alimony  ;  it 
is  contended  that  there  should  have  been  no  allot- 
ment. 

It  has  been  truly  stated  that  there  is  no  fixed 
role  as  to  alimony  ; — it  is  in  the  discretion  of  the 
Coart^  and  that  discretion  is  to  be  formed  from  an 
equitable  view  of  all  the  circumstances  of  the  case. 

Though  at  the  commencement  of  a  suit  1  can- 
not take  the  charge    made  against   the   husband 

proved,  yet  it  gives  a  complexion  to  the  case. 

Vol.  III.  2  D 
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1821.  It  is  perpetually  stated  against  a  wife  who  is  pro* 

T^m.  ceeded  against  by  her  husband  for  adultery^  that 
though  the  Court  cannot  assume  her  guilty  of  the 
offence  till  it  has  been  proved^  still  that  it  is  a  sort 
RsBs.  of  charge  which  ought  to  make  her  content  to  Ii?e 
in  decent  retirement. — On  that  account  a  compara- 
tively small  allotment  is  given  during  the  pendency 
of  the  suit. — So  on  the  other  hand  where  the  wife 
brings  the  suit,  and  is  the  complainant,  where  there 
is  no  complaint  against  her,  and  that  not  in  a  suit 
of  cruelty,  which  frequently  turns  out  a  complica^ 
tion  of  equivocal  facts  where  there  are  faults  on 
both  sides :  but  here  is  a  continued  course  of  groas 
and  profligate  adultery.  And  I  agree  with  Dr. 
Jenner,  that  1  must  look  at  the  complexion  of  the 
case. — The  parties  were  married  in  1803 — they  lived 
together  till  1814 — they  had  a  large  family,  there 
are  seven  children  living — A  young  woman  is  ad- 
mitted as  governess  in  the  family,  with  whom  the 
husband  is  charged  to  have  formed  an  adulterous 
intercourse  ;  and  to  have  deserted  the  residence. of 
his  wife  and  family  ;  and  to  have  cohabited  with  at 
various  lodgings,  under  various  names,  in  the  city  of 
Bristol  till  this  suit  commenced. 

This  is  the  complexion  of  the  charge  ;•  the  suit 
has  been  pending  for  four  years — treaties  of  com^ 
promise  have  been  entered  into,  and  no  blame  can 
be  attached  to  the  wife,  the  mother  of  xeren  children, 
for  having  listened  to  proposals  of  compromises-^ 
But  what  is  the  conduct  of  the  husband?  No.de* 
fensive  allegation  has  been  given  in  on  bis  part — 
the  suit  has  been  going  on  for  jour  years.  '  If  tbe 
charge  was  completely  unfounded^  hardly  a  ConrI 
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would  have  been  suffered  to  elapse  before  the       i^i* 

sif  ared  husband  would  have  met  it.  Tmn. 

It  is  quite  impossible  to  lay  out  of  my  considera* 

the  general  tenor  of  the  charge. 
It  appears  from  the  allotment  of  the  alimony  that       Rus 
was  some  delay  on  the  part  of  the  wife^  and 
Cbatshe  did  not  apply  for  it  till  some  time  after  the 
^uit  had  commenced. 

rrhe  allegation  of  faculties  states^  that  the  husband 
p^Qameased  landed  property  to  the  amount  of  J 8001. 
ofKnum  ; — his  answers  deny  this^  but  admit  the 
et  produce  of  his  estate  to  be  10152.  i9«.  lOd.^  and 
that  he  has  any  other  property. — As  the  Court 
hms  no  certain  proportion  which' it  allots^  a  very 
nnitinte  examination  of  the  income  is  not  necessary  : 

^but  the  Court  will  presume  the  husband^  who 

^lone  makes  the  statement^  to  have  made  every  pos- 
sible deduction  in  his  own  favour  Out  of  1015/., 
h^  claims  a  deduction  for  debts — and  states  that  he 
'i^^s  ^nted  annuities  to  the  amount  of  540Z. :  but 
^Kid  last  and  most  considerable  part  of  this  deduc- 
^^oii  is  for  an  annuity  granted  during  this  suit/ one 
y^^r  after  it  had  commenced^  and  three  years  after 
*hc?  adultery  has  been  charged.  If  the  husband  living 
*^  public  adultery  incurs  debts  and  grants  annuities 
pay  them^  this  is  not  a  deduction  he  is  entitled  to 
^— The  utmost  the  Court  could  allow  would  be 
^^e  interest  of  the  debt ;  and  even  then  the  husband 
^^ould  ntisfy  the  Court  that  the  debt  was  con* 
***teted before  the  injury  was  done.  Where  the  parly 
*^^tiadf  has  the  benefit  of  being  heard  on  his  own 
^Hitcments,  he  should  set  forth  every  thing  fully»  or 
*•"«  Court  will  take  the  statement  to  his  disadvantage. 

2d2 
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18^1.  ii  iii^s  deen  pressed  that  be  has  the  maintenano 

Term.  of  seven  children. — I  wish  that  fact  had  been  mor 
fully  stated  in  bis  answers ; — it  is  highly  impro 
bable  that  he  has  during  this  suit^  or  that  he  is  likel; 
hereafter  to  have^  the  sole  maintenance  of  them 
I  am  aware  that  the  obligation  of  maintaining  then 
lies  on  the  husband^  and  I  shall  not  take  this  pai 
of  the  subject  into  much  consideration. 

The  wife  has  a  separate  income  of  SbOL  per  an 
num  for  his  life  ;  if  she  had  not  had  this  property 
I  think  the  Court  below  would  have  been  callei 
upon  to  grant  her  more  than  lOOZ. 

I  know  no  such  rule  as  that  stated  that  th* 
Court  usually  grants  one-sixth  ; — the  general  pro 
portion  of  alimony  is  much  higher  than  has  beei 
stated. 

The  Court  of  Appeal  is  always  unwilling,  exce; 
a  decree  is  manifestly  wrong  in  point  of  princip 
or  extent,  to  disturb  a  sentence :  but,  conaidi 
ing  that  the  wife  was  two  years  before  she  appi 
for  alimony,  I  shall  be  disposed  not  to  carry 
grant  back  to  the  return  of  the  citation,  but  9 
make  it  merely  prospective.     The  wife  moaf 
put  to  additional  expenses  in  the  conduct  of 
suit  beyond  those  which   will  be  allowed   ' 
taxation. 

I  think  the  wife  is  entitled  to  100Z.  per  a 
additional  to  her  separate  income  ;  and,  and 
the  circumstances,  it  is  fair  and  equitable 
verse  that  part  of  the  sentence  which  direc 
lOOZ.  alimony  to  be  paid  from  the  return 
citation  :  but  I  shall  direct  it  to  be  paid  fi 
date  of  the  decree. 
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There  has  been  great  delay.     I  wish  that  in  the 

f^ta^tare  proceedings  all  possible  expedition  should 

l>^  used  ;  and  it  should  be  understood  generally  by 

tb  e  Registrars  in  the  Courts  below^  that  if  they  do 

imc^  enforce  the  process  of  this  Courts  this  Court  will 

[e  means  to  compel  them  to  do  so. 
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Temple  v.  Walker. 


1820.        -^^  Appeal  from  the  Prerogative  Ckmrt  of  York. 

Michaelmas 

Term.  

Nov.  30. 

pleadi^t^"'  ^ThE  Delegates  who  sate  under  this  commissia 

will  of  a  mar-  «,^«p 

ried  woman,     ^^^^' 

ordered  to  be  Mr.  Baron  Graham, 

reformed. 

Mr.  Justice  Bayley^ 

Mr.  Justice  Park^ 

Dr.  Arnold^ 

Dr.  Jenner, 

Dr.  Daubeny^ 

Dr.  Phillimore^  and 

Dr.  Gostling. 
The  cause  commenced  in  the  Prerogative  Coui 
of  York^  by  a  citation  taken  out  on  the  part 
John   Walker  the   younger^    the    sole    executor 
named  in  the  will  of  Sarah  Walker^    citing   RS^^ 
chard  Temple,  doctor  of  physic,   as  the  lawfE^    ^ 
husband  of  the  deceased,  to  appear  and  shew  cau9^ 
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why  probate  should  not  be  granted  to  him  of  the 
said  will.  An  appearance  was  given  for  the  party 
cited,  who  alleged  himself  to  be  the  husband  of 
Sarah  Temple,  and  as  such  entitled  to  the  admi- 
nistration of  her  personal  estate  and  eflects ;  and 
prayed  administration  accordingly.  An  allegation 
W98  given  on  the  part  of  the  executor, — which 
pleaded, 

1st,  That  the  said  Sarah  Temple,  the  party  in 
this  cause  deceased,  was  the  natural  and  lawful 
and  only  child  of  Thomas  Stockdale,  wine-mer- 
chant, and  Sarah  his  wife,  and  afterwards  his  wi- 
dow, late  of  Scarborough  aforesaid,  both  now  de- 
ceased ;  and  in  or  about  the  month  of  December, 
in  (he  year  of  our  Lord  1787,  was  lawfully  married 
in  the  parish  church  of  Scarborough  aforesaid^  to 
the  said  Richard  Temple,  the  other  party  in  this 
cause,  and  that  this  was  and  is  true,  public,  and  no- 
torious, and  so  much  the  said  Richard  Temple  doth 
know  or  hath  heard,  and  in  his  conscience  believes 
and  hath  confessed  to  be  true;  and  the  party  pro- 
ponent doth  allege  and  propound  of  any  other  time 
and  times,  and  every  thing  in  this  and  the  subse- 
quent articles  of  this  allegation  contained^  jointly 
and  severally. 

2d,  That  the  said  Sarah  Temple  and  Richard 
Temple,  from  and  immediately  after  their  said 
marriage,  mentioned  in  the  next  preceding  article, 
lived  and  cohabited  together  as  lawful  husband  and 
Tvife,  at  Scarborough  aforesaid,  until  in  or  about 
the  month  of  October,  in  the  ^ear  of  our  Lord 
1789,  when  the  said  Richard  Temple  did  of  his 
mon  accord  forsake  the  said  Sarah  Temple  his 
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wife,  and  depart  from  his  residence  at  Scarbo- 
rough aforesaid  ;  that  in  consequence  thereof,  and 
of  many  unhappy  disputes  and  differences  then  ex- 
isting between  them  the  said  Richard  Temple  and 
Sarah  Temple^  they  mutually  agreed  to  live  sepa* 
rate  and  apart  for  the  remainder  of  their  joint  liveg. 
And  the  party  proponent  doth  further  allege  and 
propound^  that  in  and  by  a  certain  indenture  or 
deed  of  separation,  bearing  date  the  sixth  day  of 
July,  in  the  year  of  our  Lord  1790^  and  made^'or 
mentioned  to  be  made  between  the  said  Richard 
Temple^  then  or  late  of  Scarborough  aforesaid^ 
and  the  said  Sarah  Temple  his  wife,  late  Sarah 
Stockdale^  spinster,  the  only  child  and  heiress  at 
law^  and  also  next  of  kin  of  Thomas  Stockdale^ 
late  of  Scarborough  aforesaid^  wine-merchant^  de- 
ceased, of  the  one  part,  and  Sarah  Stockdaie  of 
Scarborough  aforesaid,  widow  and  relict^  and  also 
administratrix  of  the  goods,  chattels  and  credits 
the  said  Thomas  Stockdaie  deceased,  and  mother 
of  the  said  Sarah  Temple  and  John  Walker, 
Malton  in  the  said  county  of  York,  merchant, 
the  other  part,  the  said  Richard  Temple  did 
lutely  grant,  bargain^  sell,  assign,  transfer,  an 
set  over  unto  the  said  Sarah  Stockdaie  and  Joh 
Walker,  their  executors,  administrators,  and-gB-- 
signs,  for  the  considerations  therein  mentioned^ 
certain  household  furniture,  monies,  funds  and  se^ 
curities,  goods  and  other  personal  estate,  effects 
and  premises  therein  mentioned,  in  trust,  for  the 
sole  and  separate  use,  benefit,  advantage  and  dis- 
posal of  the  said  Sarah  Temple  during  her  life, 
whether  married  or  sole,  and  as  if  she  was  unmar- 
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vied;  and  from  and  after  the  decease  of  the  said  -..^^^^• 
Scirah  Temple  as  to  what  should  remain  of  the  said       Term. 


,  monies^  funds^  and  securities^  goods  and 
other  personal  estate^  effects  and  premises^  unap- 
plied or  undisposed  of  as  aforesaid^  upon  trust  that 
the  said  Sarah  Stockdale  and  John  Walker^ 
nd  the  survivor  of  them^  her  or  his  executors^  ad- 
inistrators  or  assigns,  should  assign^  transferj  pay/ 
elcase^  or  otherwise  dispose  of  the  same  respec- 
ivdy,  to  such  person  or  persons,  for  such  intents 
Tid  pnrpodes^  and  in  such  manner  as  she  the  said 
Tetnple^  whether  married  or  sole,  as  if  she 
ere  unmarried,  by  any  deed  or  writing  under  her 
and  seal,  or  otherwise,  should,  notwithstand* 
S  her  coverture,  order,  direct,  or  appoint,  and 
deiault  of  and  until  such  order,  direction  or  ap- 
ointment  should  be  made :  and  as  to  such  part  or 
of  the  said  trust  premises  as  should  from  time 
time  remain  undisposed  of,   under  the  trusts 
foresaid,  upon  trust  that  they  the  said  trustees 
^€>uld  assign,  transfer,  pay,  apply  and  dispose  of 
t  same  to  such  person  or  persons,  and  in  such 
nner  and  form,  as  she  the  said  Sarah  Temple, 
her  last  will  and  testament,  or  any  writing  in 
'  nature  thereof,  or  any  codicil  thereto,  should, 
^^luritbstanding  her  coverture,   give,  devise,  be- 
neath, order,  direct,  limit,  or  appoint ;  and  this 
B  and  is  true,    public,  and  notorious,  and  so 
ch  the  said  Richard  Temple  doth  know  or  hath 
rd,  and  in  his  conscience  believes,  and  hath 
^^^^ic^fcssed  to  be  true ;  and  the  party  proponent  doth 
^^«ge  and  propound  as  before. 

Sd,  That  the  said  Sarah  Temple,  the  testatrix 
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in  this  caiise^  deceased,  being  of  sound  and  dispon- 
ing mind^  memory^  and  understanding,  and  not 
having  preriouflly  by  her  deed  or  writing  disposed 
of  the  monies,  funds,  and  securities,  and  premiaes 
by  the  said  indenture  submitted  to  her  dispoaalaod 
^appointment,  but  having  an  intent  and  purpose  io 
make  her  last  vrill  and  testament  in  writing,  or  a 
writing  purporting  to  be  and  in  the  nature  of  bar 
last  will  and  testament,  and  thereby  to  dispose  of 
all  (be  property,  estate  and  effects,  of  which  she 
•had  a  disposing  power,  under  and  by  virtue  of  the 
said  indenture,  by  virtue  and  in  execution  of  the 
powers  and  authorities  mentioned  and  redted  in 
the^said  indenture,  and  of  every  other  right,  pow^, 
or  authority  enabling  her  thereunto,  did  give  Ai- 
litctionfi  and  instructions  for  making  and  drawifig^ 
thereof ;  and  pursuant  to  such  directions^and  in- 
stfuctions  Dhe  very  will  or  testamentary  writnif 
now  pleaded  and  exhibited  was  drawn  up  and  re- 
duced into  writing,  in  the  very  manner  and  fiorsi 
as  the  same  now  appears  :  and  after  the  same  ww 
drawn  op  and  reduced  into  writing,  the  same  km 
amdifbly  and  distinctly  read  over  to  or  by  the  said 
testatrix,  who  well  knew  and  understood  the  con- 
tents thereof,  and  liked  and  approved  of  Ibe  same ; 
and  ifi  testimony  of  svch  her  gt)od  likrag  and  ap- 
l^robation  thereof,  she  the  said  testatrix  did,  on  or 
about  the  31st  day  of  April,  in  the  year  of  oar 
Lord  1817,  being  the  day  of  the  date  thereof,  ast 
aod  subscribe  her  narae  at  the  foot  or  bottom  of 
the  thirteen  Arst  sheets  of  the  said  will  or  teala* 
mentary  writing,  and  at  the  foot  or  bottom  of  tiK 
fourteenth  or  faHt  sheet  thereof  did  set  and  anb- 
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scribe  bet  name  and  affix  her  seal  in  the  manner  ,,  i9io. 
and  form  as  the  same  now  appears  thereon  ;  and       Term. 


did^pablish  and  declare  the  same  as  and  for  her  last 
will  and  testament^  in  the  presence  of  several  cre- 
dible witnesses^  who^  at  her  request,  in  her  pre-    MkwaL 
aence^  and  also  in  the  presence  of  each  other,  did 
then  also  set  and  subscribe  their  names  as  witnesses 
thereto;  in  the  manner  and  form  as  now  appears 
hereon ;  and  she  the  said  testatrix  of  such  her  kift 
win  and  testament^  or  testamentary  writing,  did 
Jiominate^  constitute,  and  appoint  the  said  John 
Walker  the  younger  sole  executor,  and  did  give^ 
vrill,  and  bequeath,  dispose,  and  do  in  all  things  as 
in  the  said  last  will  and  testament  or  testamentary 
writing  is  contained ;  and  she  the  said  testatrix 
was,  at  and  during  all  and  singular  the  premises, 
of  sound  and  perfect  mind,  memory,  and  under- 
standing, and  talked  and  discoursed  rationally  and 
Mnsibly^  and  weH  knew  and  understood  what  she 
^en  said  and  did,  and  was  capable  of  making  a 
^ill,  or  of  doing  any  other  serious  or  ratioaal  aet  of 
^i^t  or  the  like  nature  ;  and  this  was  and  is  true, 
fiifalic,  and  notorious,  and  so  much  the  said  R-t- 
cbard  Temple  doth  know  or  hath  heard,  and  in  l^is 
conscience  believes,  and  hath  confessed  to  be  true; 
IM  tl^e  party  proponent  doth  allege  and  propound 
aft  before. 

TI48  fjlegation  had  been  admitted  in  the  CSourt 
babw  ]  and  from  that  sentence  the  present  appeal 
Kfts  inUBrpftsed. 

J>r.  Adams  in  opposition  to  the  sentence  ikf  the 
iOouri  at  York. 

Unless  the  general  Jaw  is  controuled,  the  bus- 


0 


CASES  DETERMINED  IN  THE 


1830. 

Hichaelmtu 

Term, 


Temple 
Walker. 


band  has  a  right  to  the  administration.  There  an 
two  modes  by  which  a  married  woman  may  acquire 
a  right  to  dispose  of  property  ;  one,  by  settlement 
made  anterior  to  marriage  ;  the  other^  by  an  agree- 
ment subsequent  to  marriage,  through  the  medium 
of  trustees :  the  latter  is  the  more  questionable 
mode.  It  should  seem  from  the  will  which  is  pro- 
pounded^  that  certain  property  is  mentioned  at  at 
the  disposal  of  the  wife  without  the  value  of  it  be- 
ing set  out :  it  is  limited  not  only  to  certain  personal 
property,  but  to  consist  only  of  what  shall  remain 
of  this  property. 

Per  Curiam,  Mr.  Justice  Bayley. 
I  take  it  for  granted,  that  when  a  will  is  made  by 
a  femme  coverte  under  a  power,  the  usual  coarse  ii^ 
to  give  a  probate  limited  according  tothe  power. 
Per  Curiam^  Dr.  Arnold. 
The  Court  understood  you  to  object^  that  the 
deeds  recited  are  not  pleaded  in  the  allegation  and 
exhibited. 
Dr.  Adams. 

Certainly  that  is  one  objection  : — this  seems  s 
novel  experiment,  to  prove  by  parole  the  contend 
of  a  written  instrument. 

This  allegation  is  not  capable  of  being  reforme 
— to  allow  them  to  reform  it  now  would  be  to  ma^ 
a  case  for  them 

The  Court  stopped  the  argument,  and  direr 
the  counsel  on  the  other  side  to  state  why 
deeds  alluded  to  in  the  allegation  were  not  i 
bited. 

'  '^^hinfflon  and  Mr.  Parke  were  on  the 
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Sir  Christopher  Robinson  (JT.  A.)  in  support  of      1820. 

^ ,  ^  Michaelmas 

the  sentence. 


The  real  question  is  whether  the  power  shall 
be  exhibited  in  this  Court,  or  in  another  stage 
of  this  cause.  In  our  practice  it  is  not  neces- 
sary to  introduce  such  a  deed  in  an  allegation  ;  it 
may  be  taken  to  exist  by  admission  of  the  op* 
posite  parties.  In  Richard  v.  Meade,  Prerog. 
1805,  where  Mrs.  Shave  the  testatrix  had  a  sepa- 
rate property,  the  deed  by  which  she  had  a  power 
of  disposing  of  it  was  not  pleaded  in  the  allegation  ; 
— the  settlement  there  was  brought  in,  in  a  later 
stage  of  the  proceedings,  upon  an  assignation  on 
the  adverse  proctor. 

Per  Curiam,  Mr.  Justice  Bayley. 

Is  it  not  much  more  obvious  that  the  party  who 
claims  under  a  particular  document  should  himself 
exhibit  that  document  ? 

Sir  Christopher  Robinson. 

The  executor  may  not  have  the  instrument ;  it 
may  not  be  in  his  power  to  exhibit  it ;  he  may  be 
himself  a  party  to  it. 

Per  Curiam,  Mr.  Baron  Graham. 

Primd  facie  a  married  woman  has  no  title  to 
ttiake  a  will.  If  she  claims  a  right,  she  must  at  least 
^hew  her  tide,  becaose  such  a  right  is  contrary  to 
t.l)e  general  tenor  of  the  law. 

Sir  Christopher  Robinson. 

He  may  not  be  able. 

Per  Curiam,  Mr.  Justice  Bayley. 

Then  you  must  plead  that  it  is  not  in  your  power; 
^nch  at  least  would  be  our  course. 
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Sir  Christopher  Robinson. 

The  course  of  our  Courts  was  differeDt  ia  Mrs. 
Shave's  case  ;  and  if  a  case  jn^tifies  the  distinction, 
it  stfrely  is  the  present. 

Some  authorities  of  the  Courts  of  common  law 
are  in  favour  of  a  contrary  course ; — ^it  is  laid  down 
that  a  defendant  shall  not  have  oyer  of  a  record 
when  he  is  a  party  to  it. 

Fer  Curiam,  Mr.  Justice  Bayley.  . 

We  never  have  oyer  of  a  record  now. 

Sir  Christopher  Robinson. 

Still  on  the  broad  challenge  between  other  cases 
and  the  present ;  suppose  it  essential  that  the  in- 
strument should  appear  good  to  the  Judge,  or  es- 
sential as  to  the  other  parties. — If  this  was  not  an 
original  cause,  I  should  not  think  it  of  much  import- 
ance to  resist  it :  but  here  on  an  appeal  the  Court 
would  not  press  lightly  on  forms  of  jurisdiction. 

On  the  authority  of  Mrs.  Shave's  cape,  we  con- 
tend that  we  are  not  bound  to  plead  the  deed. 

Swabegf,  on  the  same  side. 

Contracts  of  this  nature  have  frequently  received 
the  sanction  of  the  Ecclesiastical  Courts  when  en- 
tered* into  after  marriage. 

Per  Curiam,  Mr.  Justice  Bayley. 

But  the  question  is  whether  that  point  is  ripe  Cor 
discussion  ; — we  are  not  likely  to  give  an  extrajudi- 
cial opinion  upon  it. 

Dr.  Swabey. 

Clouds  V.  Robinson,  Prerog.  and  Cq)ehnil  v* 
Pedder,  Prerog.,  were  both  cases  in  wbicb'  the 
power  was  granted  subsequent  to  marriage ;  and 
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both  the  wills  were   established   by  Sir    George       i^^* 

Term: 


JUr.  Tindal  on  the  same  side. 
^Judgment. 

J^er  Curiam,  Dr.  Arnold. 
The  Court  is  of  opinion  that  the  allegation  must 
reformed  for  the  purpose  of  allowing  the  party 
plead  the  power  under  which  the  will  was  made, 
ith  the  concurrence  of  the  rest  of  the  Courts  I 
also  that  we  think  it  proper  to  omit  the  fol* 
"vring  words  in   the  third  article  of  the  allega- 
,  mz.   When  the  said  Richard  Temple  did  of 
own  accord  forsake  the  said  Sarah  Temptthu 
ifiiy  and  depart  from  his  re^dence  at  Searbo^ 
gh  aforesaid.     We  think  these  wordB  may  tend 
the  introduction  of  extraneoiiR  matter/  and  lead 
evidence  which  cannot  affect  the  question  befote 
-Gourl  iu  this  allegation. 


rFhe  Court  reversed  the  sentence  of  ihePKr^* 
Court  of  York,  retained  the  principal  cause, 
directed  the  allegation  to  be  reformed; i 


^-Che  allegation  was  brought  in  reformed  accord- 
to  the  directions  of  the  Court. 


^^fore  the  Condelegates,  Dr.  Arnold,  Dr.  Jen- 
,  Dr.  Daubeny,  Dr.  Phillim^ore,  and  Dr.  Cost 


'acre,  proctor  for  Richard  Temple  the  defend- 
declared  that  he  did  not  further  oppose  the 
of  Sarah  Temple^  the  party   in  this  cause 

o^ased ;  and  prayed  the  Judge  to  decree  the  ex- 
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party  from  this  appeal.  Present  Toiler,  (proct.4 
to  the  respondent)  objecting  thereto.  TheCond 
Walker.  legates  having  heard  counsel  on  both  sides,  r* 
jected  the  prayer  made  by  Moore y  and  assiga 
him  to  give  in  his  client's  answers  on  the  by-day  . 


Nov.  7.         Richard  Temple  gave  in  bis  personal  answers  •      ^ 


18«2.  The  Delegates  pronounced  for  the  force  a 

validity  of  the  last  will  and  testament  of 
Temple,  bearing  date  the  21st  of  April,  1817^  p 
pounded  \x\  this  cause ;  and  decreed  that  letters  ^of 
administration^  with  the  will  annexed,  of  all  acsd 
singular  the  goods,  chattels,  and  credits  of  thesa.£d 
Sarah  Temple  to  John  Walker  the  younger,  prese^at 
Moore,  on  behalf  of  Richard  Temple  the  husbac^d 
consenting  thereto. 

^The  Judges  moreover  decreed  the  expenses (^es) 
of  the  said  Richard  Temple  to  be  paid  out  of  i 
estate  of  the  party  deceased. 


(a)  The  property  disposed  of  by  the  will  amounted  to 
50,000/.    Out  of  this  an  annuity  of  bOL  per  annum  wa»    ^ 
queathed  to  the  husband. 


PREROGATIVE  COURT  OF  CANTERBURY. 


405 


PREROGATIVE  COURT  of  CANTERBURY. 


1820. 
Michaelmas 
FiNUCANE  V.  GayFERE.  Term. 

December  1. 

Elizabeth  Gordon,  of  Percy  street,  Lon-  probaicofan 

don,  died  a  widow  in  July  1807.     On  the  30th  >™Pfrfe?^co- 

-^  dicil  which 

of  October  of  the  same  year  probate  of  a   will,  had  been 
and  two   codicils,   disposing  of    property  to   the  fsor,  re' 
amount  of  90,000Z.,  was  granted  to  Thomas  Gay-  ''''^'^• 
fere  and  the  Rev.  Harry  Welstead,  the  executors. 
On  the  20th  of  October  1820,  the  probate  of  the 
second  of  the  two  codicils  was  called  in  by  Maria 
Finucane,  widow,  one  of  the  substituted  residuary 
legatees  named  in  the  will ;  and  Thomas  Gayfere, 
the  only  surviving  executor,   was   cited  to   shew 
cause  why  the  probate  should  not  be  revoked,  and 
the  codicil  be  pronounced  null  and  void. 

On  the  15th  of  November  following,  the  exe- 
cutor brought  in  an  allegation  propounding  the 
necond  codicil,  and  pleading  that  '^  the  deceased, 
having  an  intention  to  alter  the  disposition  of 
property,  as  contained  in  her  last  will  and  tes- 
tament, and  the  first  codicil  thereto,  and  more 
particularly  with  respect  to  the  bequest  of  the 
iretidue  of  her  estate  and  eifects  by  her  said 
i^ill  ;  did  some  time  subsequent  to  the  28th  of 
June  1806,  being  the  date  of  her  first  codicil,  with 
Vol.  hi.  2  e 
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her  own  band  prepare  and  write  the 
second  codicil^  with  its  several  obKterations  and 
int^Iineations ;  —  that  the  whole  body  and  con- 
tents of  the  instmment  were  of  her  own  pro- 
per handwriting  ; — ^and  that  on  the  28th  of  July, 
1807^  being  four  days  after  the  death  o^  the  de- 
ceased^ this  second  codicil^  and  also  the  aforesaid 
will  and  testament  and  the  first  codicil,  were  found 
locked  up  in  a  mahogany  box^  in  which  the  de- 
ceased was  accustomed  to  keep  her  papers  of  mo- 
ment and  concern/* 

The  codicil  (a)  propounded  was  as  follows  :<-*^ 
'*  I  wish  (o  revoke  the  fifty  pounds  to  Michel- 
Anglo  Taylor^  having  by  the  codicil  given  him  a 
ring  bequeath  in  this  will^  to  the  late  George 
Richard,  esquire  decase.  And  1  also  revoke  the* 
give  of  the  residue  of  my  propreily  real  and  per- 
sonal to  James  Gordon,  son  of  the  late  James  aitdT 
Mary  Gordon  of  Rochester;  and  in  the  stead 
thereof,  I  gi\e  to  the  said  James  Gordon  the  sum 
of  one  hundred  pounds  as  a  legacy  at  my  decease, 
and  the  sum  of  one  hundred  pounds  a  year  during' 
his  natural  life ;  and  then  the  residue  of  my  estates' 
real  and  personal,  to  be  equally  divided  between 
the  children  of  the  said  James  Gordon,  Henry; 
George,  and  Maria  Finucane,  brothers  and  sister 
to  the  aforesaid  James  Gordon,  son  of  the  htt 
J&mes  and  Mary  Gordon  of  Rochestier,  and  to  Che 
children  of  Mary  Payler,  daughter  of  the  late 
George  and  Ann  Gordon  of  Rochester,  decease, 
the  children  of  John  Wathen,  grandson  to  the 


(«)  There  were  minj  erasures  and  interlineations  in  the  fMiper. 
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afor€Mid  John  Wathen,  hfe  of  Catherine  Court,       ism. 
decease,  and  the  children  of  Eliza  Wathen,  grand-  ^  y^^i^"^ 
daughter  of  the  said  John  Wathen  decease.    To    ^^^v^/ 
th«'  cliildren  of  Phebe  Smith,  daughter  of  Francis    F^^^cane 
a  rtd^  Mary  Smith  of  New  Building  Yorkshire.    To    Gatferi. 
tlft€f  €bifdreh  of  Kathre  Harman,  and  Mary  Sou tharo, 
g'rand-daughter  to  Eliza  Bellew  decease,  in  equal 
diviflitfti,  to  and  amongst  such  child  or  children 
e^flBMlTy  divided.     Powier  to  the  trustees  to  advance 
i^fhfelt  Chey  lAay  think  proper  to  any  of  them  for  edu- 
c»tiott,  or  to  apprentice  to  sucli  situatioii  ais  nfright  be 
pVoper  to  plbce  them  in  a  way  to  provide  for  them- 
Mftf^  and  as  they  may  die,  their  share  become  as 
part  of  the  residue,  and  to  be  equally  defied  to  any 
among  the  survivors  equally  as  their  share,  if  they 
do  not  live  to  the  age  of  twenty-one-years ;  and  I 
also  ^give  and  bequeath  to  my  servant  Eliza  Norton 
five   pounds  a  year  during  her  natural  life.   I  afso 
?■  ve  to  the  parish  of  Shorne  and  to  Altowes  ^arl^, 
T'ower  Street,  each  one  hundred  pounds,  the  in- 
t^^est  of  it  to  be  laid  out  in  coals  or  bread,  in  such 
"^^nifer  as  the  churchwardens  for  the  time  being 
*1^%U  think  most  for  the  poor  persons  of  the  said 
P^>*ia1i;  and  fifty  pounds  I  give  and  bequeath  to  the 
CHy  of  London  Lying-Irin-Hospital. 

Aiid  Thomas  Gordon  Ansell.  I  iflso  wisfi  to 
S^ve  to  Httriiiah  Beesley,  above  what  she  is  entitled' 
*^*  by  the  codicil  of  my  Will,  twenty  pdiiilds  foi' 
"^Otitiiing. 

Jjmhinj^ton  dttd  Dodsori  in  opptfsitton  to  the 

The  length  of  time  which  the  party  has  been  suf- 
'^^^  to  remain  vA  {KMnBfimitfn  of  the  probate  is  to 
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1820.  be  explained  by  th$  proceedings  which  have  taken 
\erm.^^^  place  in  Chancery,  where  this  property  has  long 
been  litigated.  The  parties  interested  had  no  idea 
till  a  late  period,  that  there  was  the  informality 
aAYFERE.  which  cxists  in  the  codicil.  The  case  of  Salter- 
thwaite  v.  Satterlhwaite  {a)  is  precisely  analogoQS 
to  this. 

Swabey  and  Jenner  in  support  of  the  codicil. 

The  time  which  has  elapsed,  since  the  grant 
of  this  probate  in  1807,  will  at  least  induce  the 
Court  to  accept  a  less  degree  of  proof  than  it 
would  do  in  an  ordinary  case  ; — it  is  a  strong 
circumstance  that  it  was  found  in  the  same  box 
with  the  will  and  the  other  codicil ; — the  probate 
has  been  acted  upon,  and  many  of  the  legacies 
have  been  paid. 

Judgment. 

Sir  John  Nicholl. 

Probate  of  the  will  and  two  codicils  was  granted 
by  this  Court  in  1807;  probate  of  the  second 
codicil  is  now  called  in  by  a  person  who  is  a  sub- 
stituted residuary  legatee ;  her  right  devolved  upon 
her,  it  is  stated,  in  the  year  1816;  since  that  time 
the  property  has  been  in  the  Court  of  Chancery. 

Certainly  the  application  comes  at  a  late  period  to 
revoke  such  an  instrument :  but  time  alone  is  no  ab- 
solute bar  to  it. — It  has  been  said,  that  beingbrooght 
forward  at  so  late  a  period,  the  Court  will  be  con- 
tented with  slighter  proof.  This  observation  is  well 
founded  to  a  certain  extent:  but  still  there  must  be 
that  degree  of  proof  which  would  bring  the  case 

(a)  Vide  supra,  p.  1. 
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executor  is  not  to  be  protected^  if  he  has  pro-       Term. 
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ded  in  the  first  instance^  in  a  manner  in  which 
Im  ^    i^as  not  warranted. 

I  must  decide  this  case  upon  ordinary  principles;  Cayfere. 
a.-x^d^  if  80/1  can  entertain  no  doubt  respecting;  it.  It 
is»  pleaded  that  the  deceased  died  in  July  1S07 ;  that, 
iKm Landing  to  alter  her  will  and  codicil  subsequent 
tc^  «Jane  1806,  she  wrote  the  codicil  in  question ; 
d  that  at  her  death  the  three  instruments  were 
ixid  together  in  her  mahogany  writing  desk. — 
\e  are  all  the  circumstances  pleaded.  There  is 
i^  oCbing  that  fixes  it  at  so  short  a  time  before  her 
d[^ci.th,  that  she  can  be  supposed  to  have  been 
ck  with  death  in  the  very  act  of  writing  this 
per.  The  dale  cannot  be  fixed  at  a  later  period 
m  the  last  year  of  her  life : — there  is  nothing  to* 
^vr  that  she  was  prevented  from  finishing  it  by 
*^^^  intervention  of  death,  and  not  completing  the 
'■^^^trument,  the  presumption  of  law  is,  that  she 
**^«i»doned  the  intention. 

If  there  was  nothing  to  prevent  her  from  finish- 

■^^^^g"     this  paper,  the  question  then  comes  to  this, 

^^'^^ther  it  can  be  considered  as  a  finished  paper; 

^''^•^^ther   she  -intended  it  to  operate  in  this  form, 

to   do  nothing  more  to  it. 

am  therefore  to  consider,  whether  it  is  pos- 

•*"^1^  that  the  deceased  could  have  considered  this 

finished  paper  ?    She  had  executed  a  formal 

in   1801,  drawn  up  by  her  solicitor — the  bulk 

l:^er  property  was  real  property. — Upon  the  last 

•*^^^t  of  that  will,  she  had  subsequently  a  codicil 

Sxilarly  and  formally  drawn  up.     This  also  was 
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signed  by  herself^  sealed^  aad  attes^ted  by  tfar^  wit- 
nesses;  and  is  dated  in  June  1816. 

The  present  paper  is  all  in  her4>ia^n  handwxitiog^: 
it  begins^  ^'  I  wish."  It  has  a  varieity  of  interlinw* 
tions  and  erasures^  no  date^  no  sigoatune^  no  qdu- 
cluding  words ;  it  ends  with  a  legacy  of  2(V.  tP  • 
servant  for  mourning; — there  is  nothing  like  a^coo^ 
elusion.  It  seems  particularly  intended  for  Abt 
disposition  of  the  residue  : — she  also  makes  0  oetvr 
disposition  of  her  real  as  well  as  perscuisal  furo* 
perty ;  I  cannot  doubt  that  she  intended  to  have  a 
regular  instrument  drawn  and  executed  in  fcbe 
same  manner  that  she  had  executed  her  will  and 
the  oUier  codicil^  and  did  not  consider  this  pupejr 
as  finished  or  operative. 

I  must  therefore  reject  this  allegation. 


1820. 
Michaelmai 

Term. 
December  3. 

When  there  is 
no  party  be- 
fore the  Court 
who  has  aa 
interest  in 
supporting 
atesta^ 
mentary 
paper  pro- 
poundedt  the 
Court  will  re- 
quire the  ap- 
pearance of 
such  a  party. 


Redmill  and  Redmill  v.  Redmill. 

Robert  RedmiU,  C.  B.  a  captain  in  the  Ri^l 
Navy,  died  on  the  19th  of  February  1819.  A  ifill 
and  codicil  bearing  date  respectively  on  the  IStfa 
and  15th  of  February  1819,  were  propounded  in 
an  allegation  by  the  residuary  legatees  naine^  JA 
the  will,  as  to  one  moiety  of  the  deceased's  fisttds 
and  effects ;  and  were  opposed  by  Susanna  Rm)- 
mill  the  widow  of  the  deceased,  who  cross- eMiiVMd 
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the  witoesses  examined  on  the  fMirt.of  the  r^^du- 
ary  legatees^  and  gave  a  responsive  alIegatioQ>  but 
produced  no  witnesses  in  proof  of  it^  and  took 
no  copies-  of  the  evidence.  In  the  course  of  the 
proceedings  the  residuary  legatees  as  to  the  other 
moiety  of  the  estate^  intervened  and  opposed  the 
codicil^  and  cross-examined  one  of  the  witnesses 
produced  on  the  allegation  given  in  hy  the  other 
residuary  legatees. 


1820. 

Michttelmn$ 
Term. 


Redmill 

and 
Redmill 

xUMtfLfc 


The  cause  stood  for  hearing. 

Per  Curiam. 

A  difficulty  strikes  me  as  to  the  want  of  proper 
parties  before  the  Court — there  is  no  person  be- 
fore the  Court  who  has  an  interest  in  supporting 
the  paper — two  parties  p^re  here  both  interecrtedto 
get  rid  of  it ;  there  are,  I  thinks  considerable  doubts 
as  to  the  validity  of  the  codicil^  but  all  the  par- 
ties interested  should  be  called  before  the  Court 
either  by  notice  or  by  formal  process ; — it  does  not 
appear  from  the  proceedings  that  any  party  has 
had  notice  ;  how  am  I  to  pronounce  against  the 
codicil^  when  I  find  there  is  no  person  before  me 
interested  to  support  it. 

The  will  is  most  clearly  proved^  and  it  exdinles 
the  widow; — the  more  clearly  the  will  is  proved,  the 
more  doubt  is  thrown  on  the  codicM. — The  wift 
abandons  her  opposition  ; — the  residuary  legatees 
are  in  fact  the  next  of  kin. — The  cause  cannot 
proceed  till  some  party  interested  to  maintain  it}  is 
before  the  Court — it  would  be  a  strong  thing  for  a 
party  having  propounded  a  codicil  to  take  probate 
•f  a  will  without  it. 
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1820.  Let  the  question  stand  over  for  the  consideration 

*  of  the  partiei^  and  their  counsel. 


Redmill     " 
Redmill. 


1820. 
Michaelmas 

Term.  Bates  and  Others  v.  Gitteks. 

Dec.  2. 

A  party  is  not -John  Cox  Glttens  applied  for  probate  of  the 

? precluded 
rom  proving  will  of  Elizabeth  Cox  Gittens^  widow,  as  the  cxe- 

himself  to  be  .  i  m 

the  husband  cutor  and  residuary  legatee.  The  usual  proceedings 
person  whose  were  had.  Proxies  and  affidavits  of  scripts  were 
propounded    brought  in  from  each  party ;  and  Austen  (Proctor) 

ma  former  ^j^  behalf  of  John  Cox  Glttens  declared  he  pro- 
suit  as  exe-  '^ 

cutor  and  re-  pounded  the  will^  and  asserted  an  allegation.  On  the 

siduary  le* 

gatee.  15th  of  November^  this  allegation  not  having  been. 

brought  in^  Townsend  (Proctor)  prayed  the  Jadge 
to  decree  letters  of  administration  to  the  next  of  kin^ 
unless  the  allegation  was  brought  in  on  the  next 
Court.  On  the  23d  of  November^  Austen  alleged 
that  John  Cox  Gittens  was  as  well  the  lawful  ho8« 
band  of  the  deceased  as  the  executor  named  in  her 
will ;  and  therefore  denied  that  the  other  parties  had 
any  interest  in  the  goods  of  the  deceased^  or  were 
competent  in  law  to  call  upon  the  execntor  -to 
propound  the  will^  and  declared  he  was  ready  to 
propound  the  interest  of  the  husband  if  it  should 
be  denied —  but  the  allegation  not  having  been 
brought  in  as  assigned^  the  Court  decreed  the  ad« 
ministration  to  the  other  parties. 

Before  the  administration  passed  the  seal^  a  ca- 
veat was  entered  against  it — this  caveat  was  warned 
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ftnd  objection  was  taken  on  the  ground  that  the 
parties  had  already  been  before  the  Courts  and  that 
the  Court  had  decided  between  them.  To  this  it  was 
replied  that  this  wasan  entire  new  suit^  and  that  it 
was  competent  for  John  Cox  Gittens  to  prove 
himself  the  husband  of  the  deceased^  which  must 
of  necessity  exclude  all  olher  interests. 

Fer  Curiam. 

I  must  consider  this  to  be  a  new  suit^  and 
that  I  cannot  preclude  the  party  from  proving 
himself  to  be  the  husband  to  the  deceased. 


1820. 

MichaelmoM 

Term. 


Bates 

and 

Othen 

GlTTVIS. 


Evans  r.  Knight  and  Moore. 

John  MOORE,  of  Tottenham  Court  Road,  in 

^^  county  of  Middlesex,  gave  instructions  for  his 

^U  on  the  21st  of  April,  1812:  but  died  on  the 

**tli  of  that  month,  before  the  will  was  prepared 

^^^  execution.     On  the  23d  of  May,  1812,  probate 

^^  these  instructions,  as  containing  the  last  will  and 

^^tament  of  the  deceased,  was  granted  to  Mary 

"^Oore,  his  widow,  Richard  Moore,   his  brother, 

^t|  Joseph  Knight,'  the  executors.    The  will  rc- 

'^^incd  undisputed  till  the  7th  of  April,  1820,  when 

tl^eree  was  taken  out  at  the  instance  of  Ursula 

^^riff,  widow,  and  Mary  Evans,  widow,  the  sisters 

^^^  two  of  the  next  of  kin  of  the  deceased,  against 

^^  executors,  to  shew  cause  why  probate  of  the 

^1|  should  not  be  revoked  as  having  been  obtained 

^^er  false  suggestions,  and  the  said  will  declared 

^1]  and  invalid. 


1830. 

Michaelmoi 

Term. 

Dec.  3. 
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The  executors  propounded  the  will  ie  an  allegt  ^^ 
tion  consisting  of  sixteen  articles.    Thjs  first  artid^J 
pleaded  that  in  Aprils  1803^  a  marriage  ia  fact^  b 
not  according  to  the  rites  and  ceremonies  of 
£Sharch  of  England^  was'  had  between  John  Moonc 
thp  deceased^  and  IVfary  Hewitt^  spinster,  that  tb 
lived  and  cohabited  together  as  husband  and  vi 
That  during  such  cohabitation  two  cbildFeD  we^  j^ 
|H>rn: — Jane    Moore    on    July   21,   1804;  gzr^ 
Richard  Moore  on  the  7th  of  April,  1810.    That 
the  deceased  constantly  owned  and  acknowIed^;ad 
them  to  be  his  children  ;  and  maintained,  clothed, 
and  educated  them  as  auch. 

The  remaining  articles  pleaded  declarations  and 
acts  of  the  deceased  from  which  his  testamentary 
intentions  were  deducible  ; — the  circumstances  un- 
der which  the  instructions  for  the  will  were  gima ; 
•—and  the  manner  in  which  the  deceased  was  pf|^- 
^yented  by  the  intervention  of  sudden  death  froni 
signing  the  formal  will  which  had  been  prepared 
in  conformity  with  those  instructions. 

A  responsive  allegation  was  brought  in  on  the 
part  of  the  next  of  kin :  it  consisted  of  eight  artidea, 
and  pleaded, — 

Ftrst,  The  death  of  John  Moore  in  April  1 818 ; 
and  enumerated  the  relations  who  would  be  en- 
titled to  share  in  his  property  if  he  should  he  pro- 
nounced to  have  died  intestate. 

Secondly,  That  no  marriage  was  in  fact  ooii- 
tracted  between  John  Moore  and  Mary  Brown ; 
and  that  in  the  beginning  of  1819,  a  correapond- 
£nce  took  place  between  William  James  the  son 
of  Mary  Evans,  one  of  the  parties  in  the  caase« 
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and  James  Brown  tlie  husband  of  Mary  Brown^  in 

the  course  of  which  correspondence  James  Brown 

At  first  declared^  that  he  had  seen  an  entry  of  such 

iMuriage^  and  also  the  clergyman  who  had  solemn- 

fzed  the  same,  and  offered  to  produce  a  certificate 

ititfeof : — but  that  he  afterwards  acknowledged  liis 

Anabtlity  to  do  so^  and  admitted  that  no  such  mar- 

;e  had  tfiken  place. 

J^pdly,  In  supply  of  proof  of  the  facts  stated 

the  preceding  article^  two  letters  from  James 

rown  to  William  James. 

Fofwrihltf,  That^  the  deceased  prior  to  his  cohabit- 

ft'Clon  with  Mary  Brown^  had  cohabited  with  two 

oCliar  females  in  succession  ;  that  by  the  first  of  them 

bad  a  natural  daughter  who  was  called  Betty 

oore^  and  was  siace  married  to  a  person  of  the 

me  of  White ;  and  by  the  second  a  son  calliMl 

n  Moore^  and  a  natural  daughter  called  Mary 

oore ;  that  from  the  period  of  the  respective 

*^5*th8  of  these  children  he  acknowledged^  main- 

^^Snedj  clothed^   and   educated  them;  that  John 

"^^)ore  being  a  midshipman  in  the  Royal  Navy,  re- 

*^^3ed  when  from  sea  at  a  short  distance  from  his 

^  dier's  house,  and  was  in  the  habit  of  taking  his 

*^^3als  and  passing  his  time  with  him;  that,  not- 

^"^  ^^tanding  his  daily  visits  at  the  house  of  the  de- 

^^^^Bed,  he  was  nevertheless  forbidden,  and  pre- 

^^mited  by  the  said  Mary  Brown  (a)  (late  one  of  the 

f^Wies  in  this  cause)  from  having  access  to  the  said 

^^^ceased  during  his  confinement  with  the  illness  of 


18d0. 

Michaelmoi 

Term. 


Eyaiis 

r. 
Knioht 

sod 
Moow* 


Cs)  Sabsequently  to  the  death  of  John  Moore,  she  had  in- 
^^^uuried  with  a  person  of  the  name  of  Brown. 
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which  he  died.  That  on  the  night  previoas  to  tli 
death  of  the  said  deceased^  he  the  said  John  Mooi 
having  expressed  an  anxious  desire  to  be  permittc 
to  sit  up  with  his  said  father^  was  peremptoril 
refused  permission  to  do  so^  by  the  said  Mai 
Brown^  who  compelled  him  to  q^uit  the  said  hom 
— That  during  such  the  illness  of  the  deceaaei 
Mary  Brown  treated  him  with  great  indi 
ference  and  neglect^  which  increased  after  tl 
period  when  the  pretended  instructions  pn 
pounded  in  this  cause  had  been^  as  pretended^  ol 
tained  from  him ;  that  the  said  deceased  io  consi 
quence  thereof,  at  the  commencement  of  bis  tai 
illness^  sent  for  his  daughter  the  said  Betty  Whil 
to  nurse  and  attend  upon  him^  and  would  not  pei 
mit  any  other  person  so  to  do,  frequently  declaring 
when  other  persons  approached  him  for  that  pii 
pose,  that  his  girl  (thereby  meaning  and  intendio 
the  said  Betly  White)  should  attend  upon  him. 

F^hly,  That  the  said  deceased  about  two  or  tliffc 
years  prior  to  his  death  took  upon  him  the  entif 
maintenance,  education,  and  bringing  up,  of — 
White,  a  child  of  the  said  Betly  White,  who  wi 
then  of  the  age  of  six  or  seven  years  or  thereaboali 
and  frequently  declared  that  it  was  his  ioteotki 
to  take  the  said  child  entirely  from  off  the  handle 
the  said  Betty  White  and  her  husband,  and  to  pic 
vide  wholly  for  him.  That  the  said  deceased  ii 
cordingly  from  that  time  maintained  the  said  chil 
at  his  own  charge  ;  and  that  the  said  child  was  t 
school  at  the  expense  of  the  said  deceased  at  tl 
time  of  his  the  said  deceased's  death. 

Sixthly,  That  for  some  days  preceding  his  dea 
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be  was  almost  constantly  in  a  state  of  delirium^  and       1820. 
totally  incapable  of  knowing  what  he  said  or  did  ;  ^''j'^l^'!'^ 
and  when  the  delirium  subsided^  he  was  subject  to 
delusion  and  mental  derangement. 

Seventhly,  At  the  time  the  instructions  were  al- 
leged to  have  been  taken  that  he  was  utterly  inca- 
pable. 

Jlighlhly,  That  Joseph  Knight^  who  is  described 
in  the  instructions  as  residing  in  Southampton  Row^ 
Bloomsbury^  at  that  time^  and  for  several    years 
prior  to  the  same^  resided  in  High  Holborn,  near 
Grays  Inn^  which  circumstance  was  well  known  to 
the  said  deceased  so  long  as  he  retained  the  enjoy- 
ment of  his  mental  faculties  ;  that  Richard  Moore, 
the  brother  of  the  said  deceased^  another  of  the  ex- 
ecutors named  in  the  said  pretended  instructions, 
hairing  attended  the  funeral  of  the  said  deceased, 
together  with  the  said  Joseph  Knight  and  others, 
And  having  then  for  the  first  time  heard  the  said 
willread^  called  the  said  Joseph  Knight  into  a  pri- 
.  ^ttteroomj  and  expressed  his  disapprobation  of  some 
parts  of  the  said  will,  and  his  inclination  to  oppose 
^e  validity   of  the  same  upon   the  ground  of  the 
Cental  incapacity  of  the  said  deceased  at  the  time 
^e  same  was  drawn  up.     That  the  said  Joseph 
Knight  thereupon  admitted    his    belief  that  the 
tame  was  in  fact  on  that  account  invalid  (if  op- 
posed) and  added  that  the  fact  of  his  the  said   Jo- 
seph Knight's  residence  being  so  improperly  de- 
Kribed  in  the  same,  was  a  very  strong  proof  in  this 
the  said  J/)seph  Knight's  mind  of  such  the  mental 
incapacity  of  the  said  deceased  at  the  time  wT)en 
the  said  instructions  were  prepared  :  but  that  the 


418 

1820. 
Mickaelmat 


Evans 

Khidrt 
and 

MOORB. 


CASES  DETERMIKED  III  THE 

said  Joseph  Knight^  then  prevailed  upon  (he  sai 
Richard  Moore,  to  permit  the  said  will  or  instnn 
tions  to  remain  unopposed^  as,  in  the  event  of  t 
same  being  pronounced  invalid,  the  property  of  C 
said  deceased  would  still  descend  to  the  said  Ma 
Brown  and  her  children,  who  were  at  that  ti 
believed  to  be  the  lawful  relict  and  children  of 
said  deceased. 

Jenver  and  Phillimore  objected  to  the  2nd,  Srd, 
4th,  5th,  and  8th  articles  of  the  allegation. 

Lushington  and  Dodson  contrit. 

Cited  Phillips,  p.  91.  and  The  King  v.  Thelfi* 
habitants  of  Hardwicke,  (a)  to  shew  that  the  let- 
ters annexed  to  the  third  article  were  adroissibfo 
evidence. 

Judgment. 

Sir  John  Nicholl. 

In  considering  the  admissibility  of  allegations, 
the  Court  exercises  a  certain  degree  of  discretion 
upon  a  view  of  the  whole  case :  it  looks  whether  the 
facts  pleaded  bear  remotely,  whether  they  bear 
directly  upon  the  question,  or  whether,  if  proved, 
they  can  make  no  impression.  In  doing  this  the  : 
Court  exercises  a  discretion  advantageous  and  con-^ 
venient  for  the  parties  themselves.  Parties 
frequently  anxious  to  introduce  matters  they  thin 
of  consequence,  but  which  eventually  are  injarioa 
to  themselves,  and  lead  only  to  unnecessary  ezpen 

In  this  case  I  cannot  lay  out  of  my  cdnsfdent  - 
tion,  that  the  suit  is  commenced  eight  years  after 
the  probate  has  been  granted  :  the  party,  after  tub- 

(a)  1 1  Bast,  p.  578. 
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iiting  so  long  to  this  will^  has  now  put  the  exe- 
cotora  upon  the  proof  of  it  in  solemn  form  of  law ; 
and  not  only  this,  but  offers  to  plead  facts  nega- 
tnrdy  to  wt  it  aside.  The  persons  provided  for  by 
the  will  are  the  reputed  wife  and  two  children  of 
the  decessed  ;  and  it  is  after  the  drawer  of  th6 
mrili  is  dead,  that  they  are  now  called  upon  to 
prore  it. 

Under  such  circumstances,  it  is  the  duty  of  the 
C*ofirt  not  to  admit  any  matter  which  is  not  of  the 
most  stringent  kind ;  the  real  point  at  issue  is  to 
be  kept  in  mind,  namely,  the  validity  of  the  will. 
'Pfae  whole  texture  of  this  allegation  is  of  a  slight 
kind,  and  looks  rather  like  hopeless  opposition ; 
>f  «o,  the  C!ourt  will  do  well  for  the  party  to  re- 
du.Ge  it^  8S'  in  all  probability  it  will  involve  the  next 
of  kin  in  costs. — Still  however  the  Court  must 
^dinit  those  facts,  to  go  to  proof  which  directly. 
in^peftelr  the  validity  of  the  will. 

The'  second  and  third  articles  are  offered  in 

Ofirpositton  to  the  first  article  of  the  opposite  alle^ 

SWfon.  *  The  Court  here  is  enquiring  not  into  the 

^'^idtty  of  a  marriage,  but  into  the  validity  of  a 

^^.    Whether  the  fact  of  marriage  be  true  or 

^^  it  is  equally  probable  that  the  deceased  should 

%^  made  this  will ; — nay,  it  is  even  more  probable 

^^  her  should  have  made  it,  if  he  knew  he  was 

H'  validly  married.    It  was  an  additional  circum*- 

Mice  that   rendered  the   marking    this    will  an 

t^  which  duty  and  natural  affection  pointed  ontr 

V   that  these  two  articles  assert  is,  that  there 

»  no  fact  of  marriage ;  they  cannot  prove  thia 

fatively. — It  is  said  that  the  letters  pleaded  are 
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written  by  a  person  whose  declarations  are  adinw-^ 
sible  evidence.    I  will  not  go  into  tlw^t  question  ^^ 
because  the  contents  of  the  letter^  cannot  carry  th^ 
case  further  than  it  now  stands.     One  letter  lay^ 
there  was  the  certificate  of  a  marriage^  the  othei* 
that  there  was  not ;   the  fact  itself  is  immateriaL 
The  Court  must  confine  itself  as  much  as  possible 
to  facts  that  are  necessary, — leaving  to  the  party 
any  benefit  which  may  arise  from  the  adverse  party 
failing  to  prove  the  fact  of  marriage.     I  shall  re- 
ject  these  two  articles. 

The  fourth  article  recites  a  farther  part  of  the 
first  article,  which  pleads  the  affection  of  the  de- 
ceased for  the  children,  in  whose  behalf  the  will 
is  written.  It  does  not  contradict  the  fact  of-  that 
affection :  but  it  pleads  that  he  had  before  coha- 
bited with  two  other  women,  and  left  children  by 
them,  a  daughter  grown  up,  and  a  son  a  mid- 
shipman. How  does  this  bear  even  on  the  probabi- 
lity ?  Is  it  improbable  that,  because  he  had  children 
by  other  women,  which  children  appear  to  have  been 
provided  for,  that  he  should  not  have  made  a  wiU^ 
providing  for  these  children,  and  a  woman  whom  h 
lived  with,  not  merely  as  a  mistress,  but  subsequent! 
recognized  as  his  wife  ? — These  facts^  if  prov< 
would  not  in  my  judgment  bear  materially  u 
the  case.  Another  circumstance  is  stated,  tb 
Mrs.  Moore  excluded  the  young  midshipman  fro 
bis  father's  house  when  he  was  dying :  but  really  / 
think  the  party  would  get  no  benefit  at  this  remote 
period,  in  being  allowed  to  go  into  the  investi* 
gation  of  a  collateral  transaction^  which  can  beat 
very  little  on  the  question.    It  also  pleaded  tlnl 
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during  his  illness  Mary  Brown  treated  him  with  1820. 
neglect: — how  does  this  bear  upon  the  case?  and  Term. 
bow  is  it  to  be  enquired  into?  If  she  neglected  him 
after  the  instructions  were  drawn  up^  it  rather  looks 
88  if  he  was  considered  a  capable  testator  upon 
giving  the  instructions : — but  this  is  so  remote  a 
circumstance  that  it  cannot  be  admitted. 

The  Jlflh  article' stsites  that  the  deceased  took 
upon  himself  the  maintenance  of  a  child  of  his 
natural  daughter  Betty  White^  and  frequently  de- 
clared it  was  his  intention  to  provide  for  her.  This 
circumstance^  in  a  case  of  recent  occurrence  con- 
nected with  others^  might  have  some  little  weight: 
— ^bntwhat  is  the  conclusion  from  this?  That  he 
might  have  had  thoughts  perhaps  of  this  :  but 
Ibat  he  altered  his  mind. — This  is  a  grandchild, 
and  he  had  children  of  his  own  to  provide  for. 
Again  the  inference  from  this  fact^  in  any  way,  is 
Tery  remote; —  it  is  hardly  worth  putting  the  par- 
ties to  the  expense  of  proving  it. 

The  sixth  and  seventh  articles  go  directly  to  the 
iralidity  of  the  will ;  they  plead  frequent  delirium, 
aind  in  the  absence  of  delirium,  incapacity: — if  the 
^rty  has  an  opportunity  of  proving  this,  it  may 
materially  affect,  and  ultimately  decide,  against  the 
validity  of  this  paper. 

The  eighth  article  pleads  that  Joseph  Knight,  . 
who  is  described  in  the  instructions  as  residing  in 
Southampton  Row,  Bloomsbury,  never  resided 
there,  but  in  High  Holborn,  near  Gray's  Inn. 
This,  it  is  argued,  would  furnish  evidence  of  inca- 
pacity.— 1  think  it  is  not  more  than  a  fact  of  an 
equivocal  nature,  such  as  may  have  escaped  the 
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1620.       recollection  of  a  person  of  the  best  capacity,  or 

Term.  ^^J  ^^^^  ^^^^  ^^^  misapprehension  of  the  writer 
in  taking  the  inslructions. — If  the  deceased  is 
,  proved  to  have  been  delirious^  the  party  will 
Knight  have  the  benefit  of  it ; — if  he  was  not  delirious, 
Moore.  '^''  circumstance  cannot  bear  at  all  on  the  case: — 
this  part  however  of  the  article^  if  it  is  pressed, 
may  stand;  but  the  remainder  cannot.  As  his 
executors  have  acted  as  if  they  thought  him 
capable  by  taking  probate,  I  shall  not  now 
allow  them,  .by  introducing  their  private  conversa- 
tions, to  swell  out  the  proofs  and  expenses  of  this* 
cause.  I  should  not  do  the  party  any  benefit  by 
admitting  it  to  proof;  for,  independently  of  such 
a  conversation  at  such  a  time  being  very  incredible, 
it  is  difficult  to  suppose,  that  the  deceased  meant  to 
leave  his  wife  and  children  without  provision. 

I  will  allow  the  former  part  of  the  eighth  article 
and  the  fifth  to  stand  if  pressed  to  do  so  by  the 
Counsel :  but,  having  reformed  the  allegation  by 
rejecting    the  other  articles  objected  to,  I  shall         j^mm 
admit  it. 


^ 
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In  the  same  case. 

Lushington  applied  to  the  Court  to  allow  fur--*-^ 
ther  interrogatories  to  be  administered  to  Hannah«-#.0j^ 
Roberts  and  John  Kersey,  two  witnesses  who  hafE>^i^ 
already  been  examined  in  the  cause.     He  foandec^^^ 
this  application  on  an  affidavit  of  the  solicitor  iv  min 
the   cause,    who    stated,   that    certain  facts    ha 
come  to    his  knowledge,    which  were    very 
terial  to  the  interests  of  his  client  since  the  e 
mination  of  the   witnesses  had  been  com 
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and  they  had  been  dismissed  by  the  executrix;  1820. 
and  he  cited  (a)  Cowslade  v.  Cornish^  as  an  Term. 
authority^  to  induce  the  Court  to  accede  to  this 
motion. 

Jenner  and  Phillimore  contra. 

The  application  is  novel — may  lead  to  the  in- 
troduction of  a  most  dangerous  precedent;  the 
practice  of  the  Court  of  Chancery  not  at  all  ana- 
logous to  ours^  and  the  case  of  Cowslade  t?.  Cornish, 
shew  that  even  in  that  Courts  under  the  circum- 
stances of  this  case,  such  an  application  would 
not  be  acceded  to. 

Per  Curiam. 

This  application  is  perfectly  novel  ;  for  the 
thirty-five  years  that  I  have  known  this  Court,  I 
do  not  recollect  such  a  one : — it  would  be  ex- 
ceedingly dangerous ;  a  witness  may  be  tampered 
with,  and  then  re-examined  ;  at  the  same  time  I 
am  not  quite  prepared  to  state,  that  I  would 
allow  this  to  be  done  under  no  circumstances, 
though  I  should  be  loth  to  establish  such  a  pre- 
cedent. 

Here  the  application  is  founded  on  the  affidavit 
of  the  solicitor  :  ^-the  solicitor  is  not  known  to  the 
Court ;  the  proctor  who  is  dominus  litis,  and  the 
party,  are  alone  known  to  the  Court ; — and  there  is 
another  reason  why  the  proctor  ought  to  have 
made  the  affidavit  in  preference  to  the  solicitor,  vifs. 
that  the  proctor  has  a  knowledge  of  the  practice 
^  of  the  Court,  and  knows  what  circumstances  ought 
to  have  weight,  whereas  the  solicitor  is  a  mere 
stranger  of  whom  the  Court  knows  nothing. 

(a)  2  Veiey,  272. 
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1890.  The  practice  of  the  Court  of  Chancery  is  not 

Michaelmas  ■  ^  ,. 

Term.      analogous  to  our  proceedings. 

I  cannot  allow  this  to  be  done:  if  the  fact  is 
material  in  the  cause^  it  should  have  been  pleaded 
in  an  allegation — if  it  affects  the  character  of  a 
witness^  it  should  have  been  stated  in  an  exceptive 
plea  ;  if  it  could  be  alleged  to  be  matter  noviler  ad 
notitiam  perventa,  it  might  be  admitted  even  after 
publication,  the  Court  would  have  bad  an  oppor- 
tunity of  judging  itself  how  far  the  facts  are  or  are 
not  material. 
Motion  refused. 


poses. 


^,  \^^^'  Lynch  v,  Bellew  and  Fallon. 

Michaelmoi 

DecTs.         flENRY  LYNCH,  a  merchant,  died  in  May, 
The  same  will  1820,  in  the  citv  of  Cadiz  where  he  resided,  leaving 

inaT  coDtun  _ 

the  appoint-    Considerable  property  both  in  Spain  and  England: 

^Motor^for    b^^  personalty  in  this  country  was  stated  at  SO^OOOf. 

SnSiJthwfor  '"  ^-^^  f^^ds,  and  8000Z.  due  to  him  from  certain 

limited,  pur-    merchants  and  bankers  in  London. 

His  will  was  formally  executed  on  the  1 1th  of 
December  1819^  in  the  presence  of  a  Spanish 
notary  at  Cadiz  ; — and  a  question  arose  upon  it,  as 
to  the  appointment  of  the  executors.  The  will 
vras  divided  into  several  clauses :  those  which  bore 
upon  the  question  at  issue  were  the  following, — 

^'  I  order  that  when  my  death  shall  take  place, 
my  body  shall  be  ecclesiastically  buried  with  the 
shroud  funeral  apparatus,  and  masses  that  shall  be 
deemed  fit  by  my  testamentary  executors. 
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''  I  do  moreover  order  that  the  said  fundsiQ  Eng- 
land^ or  the  fands  that  may  be  therewith  purchased^ 
should^  that  take  place^  may  be  and  may  be  under- 
stood to  be  entailed,  as  1  constitute  them  such  ;  and  I 
appoint  for  the  possession  and  enjoyment  thereof,  in 
the  first  place  the  said  Don  Henricque  Edwardo 
Lynch^  the  firstborn  son  of  my  brother  Don 
Patricio  Lynch^  and  of  Dona  Maria  Blake  of 
Clogher  House  in  the  province  of  Connaught  and 
county  of  Mayo  in  Ireland^  who  is  to  have  and 
enjoy  the  entail  during  his  life  only.  At  his  death  it 
shall  devolve  to  his  eldest  son,  following  the  line  of 
firstborn  amongst  the  male  children,  and  not  fe*- 
male  children  had  in  lawful  marriage.  Should  he 
not  have  any  male  children  on  the  death  of  my:^said 
nephew,  his  own  brother  next  of  age  shall  enter 
into  possession  and  enjoy  his  entail,  and  the  lawful 
succession  of  the  latter  in  like  manner,  so  that  the 
possessor  is  always  to  be  a  male.  In  default  of  sons 
or  legal  male  descendants  of  my  brother  Don 
PtEitricio,  the  children  of  my  sister  Dona  Juana 
Lynch  De  Blake,  had  by  her  marriage  with-  Don 
Istdoro  Blake,  and  their  lawful  descendants,  shall 
in  like  manner  enjoy  and  possess  the  entail,  pre- 
ferring the  elder  to  the  younger  with  the  exclusion 
of  the  females,  and  under  the  condition,  that  the 
possessor  shall  at  all  times  bear  the  surname  of 
JLynch  only.  And,  in  default  of  all  the  abovemen^ 
tioned,  my  nearest  relation  shall  possess  the  entail^ 
always  preferring  the  elder  to  the  younger.  And  in 
case  of  there  not  being  a  male,  and  not  otherwise, 
it  shall  devolve  to  the  females  my  nearest  relations, 
^ith  a  Kke  preference  of  the  elder  to  the  younger ; 
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1820.  the  possessor  indispensably  using  whatever  may  fa 
Term.^  the  said  my  surname  and  no  other.  And  I  charg 
fjMf  said  Nephew  Don  Henrique  Edwardo,  fir 
called  to  the  possession  and  enjoyment  thereof^  thi 
out  of  the  income  of  the  said  funds  he  may  appl 
per  annum^  for  the  period  of  five  years,  one  hui 
dred  pounds  sterling  therewith  during  the  aai 

L 

period  to  attend  to  the  good  instruction  of  the- firs 
born  son  of  his  brother  Don  Patricio  Lynch^  in  tl 
event  of  Don  Henrique  not  having  sons ;  for,  shou! 
he  have  any,  he  shall  only  employ  for  the  aforesa' 
purpose  thirty  pounds  in  each  of  the  aforesai 
five  years. 

''  I  order  that  the  debt  due  to  me  by  Don  Pedi 
Beighbeder  and  Company  of  the  City  of  Xerez  c 
la  Frohlera,  after  deducting  what  I  may  bequeal 
therefrom  in  the  following  clauses,  may  be  divided  I 
my  testamentary  executors  amongst  my  poor  countr; 
men  and  countrywomen  in  real  distress  in  this  citj 

^'  I  order  that  out  of  the  property  which  I  bai 
in  the  funds  in  England  no  part  shall  be  dispose 
of,  except  it  be  to  purchase  lands  in  the  said  count 
of  Mayo  in  Ireland,  with  the  fritndUf  aid  of  ti 
house,  under  the  firm  of  John  William  Lubboi 
and  Co.  of  London  so  as  to  guard  against  any  in 
position  in  the  title  deeds,  and  with  the  expre 
condition,  that  the  same  is  to  be  entailed  a< 
cording  to  the  terms  permitted  by  the  laws  of  In 
land. 

''  I  appoint  as  my  testamentary  executor  Do* 
Henrique  Fallon  in  the  first  place  ;  and^  should  k 
not  be  living,  Don  Thomas  Hemming  respectively 
this  city,  merchants,  to  whom  I  give  the  power 
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testamentary  executor,  in  form  for  him  in  the  fixed 
period  of  four  months  to  conclude  and  terminate 
this  commission  at  all  events^  proceeding  within 
that  time  to  the  sale  of  the  house  possessed  by  me 
ID  this  city  at  the  most  advantageous  price  which 
he  shall  hold  at  the  disposal  and  order  of  my  heir 
Hon  Henrique  Edwardo  Lynch,  as  well  as  every 
thing  else  belonging  to  me. 

*'  All  the  residue  of  my  property^  rights,  and  ac- 
tions^ after  every  thing    hereinbefore   mentioned 
shall  have  been  carried  into  effect,  I  leave  to  my 
aforesaid  own  nephew   Don  Henrique   Edwardo 
Lynch^  firstborn  son  of  my  brother  Don  Patricio 
Lynch^  and  of  Dona  Maria  Blake,  who  is  to  have 
the  said  rest  or  residue,  as  my  heir,  for  such  I  in- 
stitute him  under  the  obligation  of  paying  imme- 
diately and  without  the  least  delay  to  my  sister 
Dona  Juana  Lynch  de  Blake  one  thousand  pounds 
sterling ;  and  to  her  two  sons  Don  Roberto  and 
Don  Juan  Blake,  had,  in  her  marriage  with  Don 
Isidoro   Blake,   a   further  sum   of  one   thousand 
pounds  of  the  money  to  each.  He  shall  also  pay  one 
thousand  pounds  sterling  to  Don  Patricio  Lynch^ 
and  one  thousand  pounds  of  like  money  to  Don 
Juan  Lynch^  both  of  them  my  nephews,  and  like- 
wise sons  of  the  aforesaid  Don  Patricio  Lynch 
ayid  Dona  Maria  Blake ;  and  I  request  the  aforesaid 
Don  Henrique  Edwardo  Lynch,  iny  nephew  and 
lieir,  to  assist  with  his  advice  his  two  other  brothers, 
disposing  them  to  be  careful  in  improving  the  pro- 
perty by  me  left  to  them,  and  any  that  they  may 
obtain  from  their  parents,  so  as  not  to  come  to  in- 
digence^ as  they  have  no  other  hopes  or  assistance 
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than  these  properties  and  their  good  condact 
wherefore  I  recommend  to  them^  and  I  hope  tha 
the  same  will  be  done  by  Don  Henrique  Edwardc 
to  conduct  themselves  well,  be  particular  in  thei 
deportment^  application,  and  honour  for  thetr  owi 
benefit. 

''  1  desire  that  the  debts  due  to  me  in  accomit 
current  at  the  time  of  my  death  by  the  hooses  ii 
London  of  John  William  Lubbock  and  Co.,  Jaroe 
Campbell  and  Co.,  and  Messrs.  Baring;,  Brotben 
and  Co,,  or  any  others  that  I  may  have  to  reeeh 
in  any  place  whatever,  may  be  punctually  recoverti 
by  my  aforesaid  nephew  Don  Henrique  Edwardc 
or  whoever  may  have  his  special  power,  or  his  tea 
tamentary  executors,  or  heirs  ;  and  what  shall  h 
owing  to  me  in  Spain  shall  be  recovered  by  m 
testamentary  executor,  and  the  balance  shall  b 
held  by  him  at  the  disposal  of  my  aforesaid  nephew 
charging  him,  as  I  do  hereby  charge  him  persowMj^ 
if  possible,  to  attend  to  the  recovery  of  the  balance 
in  London,  or  any  other  place  in  England  urn 
Ireland,  so  as  not  to  fall  into  bad  hands  there,  an* 
not  to  take  any  paper  not  having  the  responsibtlil 
of  the  debtors  to  avoid  any  imposition,  he  being  • 
man  who  is  not  acquainted  vfith  business ;  and,  upo^ 
recovery  thereof,  he  shall  forthwith  make  the  pay 
nients  of  the  money  by  me  disposed  in  the  nej 
preceding  clause ;  and  1  farther  impose  the  obliga 
tion,  that  he  shall  likewise  give  to  my  niece  Don 
Eliza  Lynch  de  Crane  one  hundred  pounds  stei 
ling,  and  fifty  ditto  to  the  daughter  by  the  hi 
marriage  of  my  aforesaid  brother." 

An  act  on  petition  was  entered  into  on  the  par 
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of  Henry  Edward  Lynch  on  the  one  side,  and  ,^  \®^- 
Henry  Fallon  on  the  other: — on  the  part  of  toe  Term.  • 
former  it  was  alleged,  that  he  was  the  nephew  of 
the  deceased,  heir  and  residuary  legatee  named  in 
the  will ;  and  also  the  executor  according  to  the 
tenor  for  all  the  personal  estate  and  effects  of  the 
deceased,  save  his  property  in  Spain ;  and  that  Henry 
Fallon  was  the  executor  for  the  will  of  the  property 
of  the  deceased  in  Spain,  but  no  further  or  other- 
ivise  ;  and  accordingly  prayed  the  Court  to  grant 
probate  of  the  last  will  of  the  deceased,  save  as  to 
tJie  effects  in  Spain  in  him. 

On  the  other  side  it  was  alleged,  that  the  testator 
held  by  his  will  constituted  Henry  Fallon  general 
executor  for  all  his  property,  whether  in  Spain  or 
elaewhere;  and  that  Henry  Edward  Lynch  was  ac- 
cording to  the  tenor  »of  the  will  appointed  executor 
Utnited  to  the  sole  purpose  of  recovering  debts  due 
^•^^  the  deceased  in  account  current  at  the  time  of  his 
^^ath  by  the  houses  in  London,  of  John  William 
Latibbock  and  Co.,  James  Campbell  and  Co.,  and 
^^easrs.  Baring,  Brothers,  or  any  others  that  he 
'^^y  have  to  receive  whatever,  except  in  Spain ;  and 
^^  consented  that  probate  so  limited  should  be 
S^t^Qted  to  Henry  Edward  Lynch,  and  that  probate 
^^^^^s  prayed  of  the  rest  of  the  goods,  chattels,  and 
^**<edit8  of  the  deceased  within  the  province  of  Can- 
^^^bury,  to  be  granted  to  Henry  Fallon. 

Sfoaf^ey  and  Luahington  for  Mr.  Lynch. 

^here  is  no  instance  of  a  person  being  appointed 
^^  Universal  executor  in  one  and  the  same  instru- 
"^^n^  in  which  another  is  an  executor  according 
^  the  tenor. 
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Great  care  should  be  taken  not   to  confoan» 
terms.  The  person  may  be  universal  executor ;  bu 
the  term  general  executor  is  unknown  to  the  CWi 
Law.  Mr.  Lynch  is  re^Iarly  instituted  heir: — thi 
appointment  of  itself^  according  to  the  Civil  La 
makes   him    executor ; — he    succeeds  to  all  th» 
rights  of  the  deceased^  and  is  consequently  enti 
to  have  the  sole  management  of  his  property  i 
England. 

Jenner  and  PhUlimore  for  Mr.  Fallon. 

The  heir  of  the  Civil  Law  was  necessarily  v 
with  all  the  functions  of  executor.   The  term  ex 
culor  was  not  then  known^  it  is  the  growth  of 
more  barbarous  age ; — with  us  in  England  even  i 
late  as  Swinbuime's  time^  no  will^  properly  so 
could  subsist  without  an  executor,  who  unqu 
tionably  was  analogous  to  the  heir  of  the  Civil  Lbt^mw. 
Modern  practice   has  introduced  a  great  cban^   «fe 
in  this  respect;  and  any  dispositive  paper  is  held      J  to 
be  a  will,  whether  an  executor  is  appointed  in         k 
or  not :  but  the  appointment  of  an  executor  m    -  -s/ 
be  absolute  or  qualified — may  be  with  or  wil 
restrictions,  may  be  limited  to  particular  effects, 
to  particular  countries.     Here  the  intention  of  tS^^ 
testator,    in  the   same  clause,    ascribes  different 
functions  to  bis  heir  and  to  his  testamentary  tS- 
ecutors;  clearly  pointing  out  that  one  was  to  inherit 
his  property,  the  other  was  to  have  the  genenl 
superintending  of  it.     The  Court  will  give  effect 
to  both  terms. 
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jubgment. 

Sir  John  Nicholl. 

This  question  arises  on  the  will  of  Henry  Lynch 

-an  act  of  petition  has  been  entered  into  in  which 


tlie  facts  stated  are^  that  the  will  was  executed  on 
tlie  lOth  of  December  1819^  in  due  form^  and  that 
tlie  testator  died  possessed  of  very  considerable  pro- 
perty.— Henry  Fallon  is  appointed  his  testament- 
ary executor^  and  Edward  Henry  Lynch  his  nc- 
pliew  his  residuary  legatee  and  heir. — On  the  part 
of  the  nephew  it  is  contended^  and  truly  so  far 
contended,  that  he  is  an  executor  according  to  the 
tenor  for  certain  purposes  ;  and  further,  that  Mr. 
Fallon  is  only  executor  for  the  property  in  Spain. 
On  the  part  of  Mr.  Fallon  it  is  asserted  that  he  is 
an  executor  in  England  as  well  as  in  Spain,  except 
to  the  specified  parts  of  the  property  which 
entrusted  to  Mr.  Lynch. 
The  point  in  dispute  is,  whether  Mr.  Lynch  isi 
entitled  to  a  general  probate,  or  only  to  a  limited 
probate. 

This  depends  on  the  construction  of  the  will  it- 
self, for  the  Court  is  from  that  to  collect  the  inten- 
tion of  the  testator.     By  the  sixteenth  clause  he 
^points  Mr.  Fallon  testamentary  executor  in  the 
p^  place  ;  and,  should  he  not  he  living,  David 
Thomas  Fleming  respectively  of  this  city,  merchant, 
kwhom  I  give  the  power  of  testamentary  executor 
inform  for  him  in  the  first  period  of  four  months, 
to  conclude  and  terminate  this  commission  ;  at  all 
events  proceeding  within  that  time  to  the  sale  of 
the  house  possessed  by  me  in  this  city  at  the  most 


1820. 

Michaelmas 

Term. 

Lynch 

V. 

Bellew 

and 
Falloic. 


433 


CAS£S  DETERMIKED  ill  TBC 


Ltncu 

9. 
BfiLLEW 

and 
Fallon. 


Mick^imoi  ^^^^w'«/f^ow«  price,  which  he  shall  hold  attkeJSt' 
Term,      posal  and  order  of  my  heir  Dan  Henrique  Bi' 
wardo  Lynch,  as  well  as  every  thing  else  bebsg- 
ing  to  me. 

What  might  have  been  the  qaertion  if  be  U 
only  appointed  an  heir,  or  if  he  had  appoiolcdiD 
heir  and  a  residuary  legatee,  are  very  different  coi- 
siderations  from  this,  wherea  person  is  to  hold  pro- 
perty for  the  benefit  of  the  heir,  lliis  wiUlfteo  ap- 
points Mr.  Fallon  general  executor ; — this  wooU 
constitute  him  an  universal  executor  :  the  appoint- 
ment  may  be  limited  by  other  directions  in  the 
will;  but  they  must  be  clear>  either  by  express  wordi 
or  certain  implication,  to  be  Fimrtations  on  the  nghb 
of  the  executor  and  the  extent.  In  the  sabseqnesl 
parts  of  the  will  there  is  no  express  liniitatioi; 
Mr.  Lynch  claims  to  be  executor,  according  to  Ike 
tenor  of  the  will,  of  the  property  in  England;  h^ 
is  made  such  by  his  appointment  to  such  faoe* 
tions  as  necessarily  imply  that  he  is  to  act  id 
that  character  ;  yet  in  a  case  of  that  sort  the  ooo- 
struction  is  stricti  juris,  and  the  intention  of  the 
testator  is  not  to  be  carried  beyond  it. 

Keeping  this  rule  of  interpretation  in  vieWi^ 
what  has  he  directed,  and  what  is  the  course  of  bii 
bequests?  The  will  is  broken  .up  into  pH** 
graphs. 

The  thirteenth  is  material:  it  disposes  of  propeil} 
in  the  funds  which  he  values  at  33,000/.,  and  orden 
that  it  should  be  applied  to  the  purchase  of  land 
in  Ireland  by  the  friendly  aid  of  Messrs.  Lubbock 
and  Co. 
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he  fourteenth  directs  how  the  fundSj  or 
liinds  purchased  by  the  funds^  are  to  be 
iled  :  his   nephew  has  only  a  life  interest  in 
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he  sixteenth  clause  appoints  a  testamentary 
utor  without  any  limitation  as  to  his  power, 
is  material  to  consider  that  in  the  seventeenth 
eighteenth  clauses  he  gives  his  residue  to  his 
lew  after  "  every  thing  hereinbefore  men- 
;d**  has  been  carried  into  effect. — By  whom  ? 
ainly  by  his  testamentary  executor; — there  is 
ing  to  limit  the  testamentary  executor^  the  re- 
e  was  to  go  to  his  nephew  after  all  was  done. 
lere  any  thing  afterwards  to  extend  the  execu- 
hip  to  his  nephew  and  heir  ?  He  is  to  collect  his 
s  in  certain  places — but  what  has  he  to  do  with 
property  in  the  funds  ? — it  does  not  seem  that 
an  be  considered  generally  as  his  executor  for 
property  in  England.— Mr.  Fallon  is  gene- 
r  executor  for  the  property  in  England,  Mr. 
ch  to  a  certain  extent  for  the  property  in  En- 
id. 

Tot  only  is  this  the  due  course  of  construing  the 
rument.:  'but  it  is  perfectly  natural  that  the  tes- 
r  should  so  have  appointed  it.  He  was  willing 
ecure  his  property ;  and^  not  having  a  high 
lion  of  Mr.  Lynch's  habits  of  business^  he  de- 
ed the  general  care  of  managing  his  property 
tfr.  Fallon. 

^pon  the  whole  I  am  of  opinion  that  Mr.  Lynch 
ily  entitled  to  a  limited  probate  as  executor 
rding  to  the  tenor  for  the  purposes  pointed 
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out  in  the  seventeenth  and  eighteenth  p^mgr^h 
of  the  will^  and  that  Mr.  Fallon  is  to  be  considered 
as  the  general  executor. 
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A  citation 
taken  out  bj 
the  substi- 
tuted residu- 
ary le^tee 
in  a  will 
against  the 
executors 
who  had  ob- 
tained pro- 
bate, to  shew 
cause  why  the 
probate 
should  not  be 
reToked  on 
account  of 
the  residuary 
clause  not 
bein^  co-ex- 
tensive  with 
the  instruc- 
tions giyen  by 
the  party  de- 
ceased.— The 
alle^tion 
founded  on 
this  citation 
rejected. 


Fawcett  v.  Jones^  and  Codrington  and 

PULTENEY. 

Henrietta  Laura  Pulteney,  Countess  of  Bath 
(wife  of  the  Right  Hon.  Sir  James  Pulteney,  BarL}f 
died  on  the  14th  of  July^  1808^  without  issue,  leav- 
ing a  will  dated  the  5th  of  November,  1794,  in 
which  Sir  Thomas  Jones,  Bart,  and  Christopher 
Codrington,  Esq.  and  John  Kipling,  Esq.  (a)  were 
executors,  and  a  codicil  dated  24th  July,  1805. 

Sir  Thomas  Jones  and  Mr.  Codrington,  on  the 
22nd  of  August,  1 809,  proved  the  will  and  codicil 
in  the  common  form.  On  the  1st  of  July,  1809,  a 
citation  was  taken  out  at  the  instance  of  Elizabeth 
Evelyn  Fawcett  (formerly  Markham),  the  wife  of 
John  Fawcett,  Esq.  the  substituted  residuary  le- 
gatee against  the  executors^  to  shew  cause  why  the 
probate  should  not  be  revoked  on  account  of  the 

(a)  Mr.  Kipling  had  not  acted  as  execator ;  and,  after  the 
commencement  of  this  cause,  he  appeared  personally  in  Coo^ 
and  renounced  the  probate  and  execution  of  the  vilL 
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lary  clause  in  the  said  will  not  being  co-ex-       'Sia 

re  with  certain  heads  and  instructions  for  the       Term. 

vill,  executed  by  the  deceased  on  the  3rd  of 

i8t^  1794^  and  a  new  probate  taken  of  the  said 

nd  codicil^  together  with  that  part  or  ckaae  of      Jones 

foresaid  heads  or  instructions  which  respects  CoDniKGroif 

lisposal  of  the  residue  of  the  deceased's  per-         and 

estate^  as  containing  together  the  true  last 
tnd  testament  of  the  deceased, 
le  probate  was  brought  in ;  but  afterwards  on 
lotion  of  counsel  was  delivered  out  of  the  re- 
jT  to  the  proctor  for  the  executors^  on  an  un- 
king  in  acts  of  Court  to  return  the  same  when 
ired,  such  re-delivery  of  the  probate  being 
\  without  prejudice  to  the  question  at  issue  in 
ante. 

I  allegation  was  brought  in  on  the  behalf  of 
Pawcett,  which  pleaded^ — 
T9it,  That  the  Right  Hon.  Henrietta  Laura 
soey^  formerly  Baroness  and  afterwards  Coun- 
»f  Bath  (wife  of  the  Right  Hon.  Sir  James 
Mey^  Bart.)  the  party  iu  this  cause  deceased^ 
rted  this  life  on  the  14th  day  of  July,  1808, 
ng  behind  her  the  said  Right  Hon.  Sir  James 
ebey,  Bart,  her  lawful  husband,  but  without 
isMe. 

icMdly,  That  on  or  about  the  23rd  day  of 
:,  1794,  in  contemplatton  of  a  raarciage  which 
then  ubout  to  take  place,  between  the  aaid 
irietta  Laura,  then  Baroness  (afterwards  GoiiB^ 

of  Bath),  and  the  said  Sir  James  Pulteney 
n  Murray),  Bart,  certain  articles  of  agreement 
e  entered  into  between  the  said  parties,  where- 
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1810.  by  all  the  real  and  personal  estates  belonging-^  to 

Term.  Lady  Bath,    except  as  therein   mentioned^  w^^w 

^"^^^^^^^  agreed  to  be  conveyed,  assigned,  surrendered^  i^od 

Fawcett  transferred  to  Ricliard  Lord  Viscount  Chetwynd^    of 

Jones  the  kingdom   of  Ireland,  Christopher  Bethdl,      ^ 

Codington  ^windon,  in  the   county  of  York,   Esquire^  a  «i4 


and        Osborne  M arkham,  of  Lincoln's  Inn,  in  the  coaiv.  tj 
of  Middlesex,  Esquire,  their  heirs,  executors^  adoKT*'*- 
nistrators  and  assigns,   upon  trust,  among  otlk 
things,  that  they  should  make  and  execute  so 
grants,  assigoments,  transfers,  surrenders  andotb 
dispositions  of  tlie  said  real  and  personal 
unto  and  to  the  use  and  for  the  benefit  of  such 
son  and  persons,  and  for  such  estate  and  estates  a 
other  interests,  and  subject  to  such  powers,  con 
tions,  restrictions  and  limitations,  as  she  the 
Lady  Bath,  at  any  time  or  times,  and  from  time. 
time,  after  the  solemnization  of  the  said  ma 
by  any  deed  or  deeds,  writing  or  writings^  with 
without  power  of  revocation,  to  be  sealed  and  d^eli* 
vered  by  her  in  the  presence  of,  and  to  be  aitest^ 
by,  two  or  more  credible  witnesses,  or  by  herlttirf 
will  and  testament,  in  writing,  or  any  writj^jr  i0 
the  nature  of  a  will,  signed  by  her,  and  attef[^  ^ 
three  or  more  credible  witnesses,  should  iltl6c<, 
limit,  or  appoint,  which  deeds,  wills,  and  writm^*' 
she  the  said  Lady  Bath  was  thereby,  and  by  CA^ 
said  Sir  James  Pulteney,  her  then  intended  h0'* 
band,  empowered  to  make  and    execute    as  w^^ 
should  think  fit,  as  if  she  was  sole  and  unmarried* 

Thirdbf,  That  during  the  time  when  the  article 
of  agreement,  mentioned  in  the  next  preceding  ^^* 
tide,  were  in  preparation,  and  before  the  execuli^^ 
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thereof;  the  said  Lady  Bath  being  of  sound  and       isio. 
disposing  mind^  gave  verbal  directions  to  John       t^. 
Kipling^  Esq.^  then  and  now  one  of  the  six  clerks  of 
the  Court  of  Chancery,  who  acted  as  her  legal  ad- 
viser, to  prepare  a  new  will  for  her  (in  the  stead  of      Jones 
one  formerly  made  by  him  for  her)  which  she  in-  cod^ngtoh 
tended  to  execute  soon  after  the  solemnization  of        and 
her  said  intended  marriage.  That,  pursuant  to  such 
directions  so  received  from  the  said  Lady  Bath,  he 
the  said  John  Kipling  did  prepare  an  instrument  in 
the  nature  of  heads  or  instructions  fsr  a  will,  to  be 
afterwards  extended  in  legal  form,  which  he  deli- 
vered to  the  said  Lady  Bath  for  her  perusal  and 
consideration  a  short  time  before  the  celebration  of 
her  marriage  with  the  said  Sir  James  Pulteney, 
which  took  place  on  or  about  the  24th  day  of  July, 
1794. 

Fourthly,  That  after  the  said  John  Kipling  had 
80  delivered  the  said  heads  or  instructions  for  a  will 
to  the  said  Lady  Bath,  he  attended  her  at  several 
different  times,  for  the  purpose  of  adjusting  with 
her  the  heads  or  instructions  for  her  will;  and 
after  the  same  had  been  adjusted,  such  heads  or  in- 
fractions were  fairly  copied  by  or  by  the  order  of 
the  said  John  Kipling,  it  being  thought  expedient 
that  the  same  should  be  signed  and  executed  by 
the  Lady  Bath,  in  consequence  of  her  being  on 
the  eve  of  departure  for  Scotland,  to  remain  for 
some  months,  immediately  after  her  marriage,  and 
before  a  will  or  testamentary  appointment  could 
^  conveniently  be  extended  in  legal  form  pursuant 
to  sach  heads  or  instructions.  That  upon  the  last 
,  sheet  of  the  fair  copy  so  made  of  the  said  heads  or 
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1810.      instructions^  the  said  John  Kipling  caused  to  be 

f  ^f     written  a  memomndum.  in  the  words  following,  to 

^^"^^^^^^^     wit,    "  The  above  inslructums  contained  in  this 

^^';^"'    and  the  preceding  sheets  have  been  gioen  by  me 

Jones      to  John  Kipling,  Esq.,  in  order  to  enable  him  to 

CooRHfoTON  prepare  my  wUl  or  testamentary  appointment  tn 

^^        nature  of  a  will :  but  as  it  cannot  conveniently  he 

prepared  and  executed  before  my  leaving  London, 

I  do  therefore  publish  and  declare  this  paper  writ' 

ing,  contained  in  six  sheets,  as  and  for  my  last  will 

and  testament,  or  testamentary  appointment  m  the 

nature  of  a  will,  pursuant  to  and  in  execution  nf  a 

power  reserved  to  me  by  my  marriage  articles,  and 

of  all  other  powers  in  me  vested,  or  eruibUngme  in 

that  behalf;  and  direct  that  it  shall  have  the  same 

force  and  effect  as  if  a  will  had  been  executed  pw> 

euant  to  these  instructions.**    And  soon  afterwutb 

the  said  heads  or  instructions  were  delivered  by  the 

said  John  Kipling  to  (he  said  Lady  Bath. 

Fifthly,  That  the  said  Lady  Bath,  after  receif- 
ing  the  said  fair  copied  heads  or  instructions  for  ber 
will,  as  mentioned  in  the  preceding  article,  kept 
the  same  in  her  possession,  and  under  her  coQside^ 
ation  for  several  days  before  she  executed  the  sane, 
and  did  with  her  own  hand  make  some  alteratioDi 
therein.  That  the  said  Lady  Bath,  in  her  way  to 
Scotland,  paid  a  visit  to  Stokesley,  in  the  county  of 
York,  the  residence  of  the  said  Elizabeth  Evelyn 
Fawcett,  then  Markham  ;  and  while  there,  to  wi^ 
on  or  about  the  3d  day  of  August,  1794,  she,  the 
said  Lady  Bath,  being  of  sound  ai^d  disposing 
mind,  and  having  an  intention  to  give  effect  to  the 
aforesaid  instrument,  contained  in  six  sheets  of 
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paperj  as  and  for  her  last  will  and  testament^  or  ^^o^ 

Cestamentary  appointment^  did  duly  sign^  seal,  pnb«  Term! 

lish  and  declare  the  same,  as  and  for  her  last  will  ^-^^^^^ 

and  testament,  or  testamentary  appointment,  in  the  ^"^^'^ 

presence  of  several  credible  witnesses,  three  of  Joiris 

bom,  at  her  request,  in  her  presence,  and  in  the  Codbinotoit 


presence  of  each  other,  did  set  and  subscribe  their  ^^ 
xiames  as  witnesses  thereto,  in  manner  and  form  as 
tfiereon  now  appears  ;  and  she,  the  said  Lady  Bath, 
did  give,  will,  bequeath,  dispose,  and  do,  in  all 
Chiogs  as  therein  is  contained. 

•  Sixthly,  That  in  supply  of  proof  refer  to  a  paper 
"vvriting  annexed  to  an  affidavit,  made  in  this  cause 
bjr  the  said  John  Kipling,  dated  29th  June,  1809, 
now  remaining  in  the  registry  of  this  Court ;  and 
doth  allege  and  propound  the  same  to  be  and  con- 
^cfcin  the  very  instrument  pleaded  in  the  next  pre- 
ceding article  as  having  been  executed  by  the  said 
I^dy  Bath. 

Seventhly,  That  the  said  Lady  Bath,  after  having 

Executed  the  said  heads  or  instructions  for  her  will, 

>i&   manner  hereinbefore  stated,  did  transmit  the 

■c^me  to  the  said  John  Kipling,  accompanied  by  a 

letter  in   the   words   and  figures  following, — to 
Wit: 

Stokesky,  4(A  August,  1794. 
Sir, — ^I  send  you  by  this  day's  mail  coach 
Ae  instructions  for  my  will ;  I  have  been  very  un- 
^Q,  which  has  prevented  my  returning  them 
*ooner.  I  hope  you  will  receive  them  before  you 
l^ve  sent  off  the  will  itself ;  as  you  will  perceive 
^  have  made  a  very  material  alteration  in  the  last 
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1810.      folio,  which,  of  coarse,  must  be  made  abo  in  the 

Hilary  ... 

Term.        Will. 

^^-^v*^^  I  am.  Sir, 

Fawcett  Your  obedient  humble  servant. 

jojfEs  Pulteney  Bath. 

and  p  g^  j  jjpg,  y^y  j^  direct  your  answer  to  Edin- 

CODRIMGTON  °    -^  ^ 

and  burg." 

Pulteney.  Which  instrument  and  letter  were  duly  received 
by  the  said  John  Kipling;  and  the  party  proponent 
doth  further  allege  and  propound,  that  the  twenty- 
seventh  and  twenty-eighth  lines  from  the  top  of  the 
sixth  sheet  of  the  said  heads  or  instructions  pleaded 
and  referred  to  in  the  preceding  article,  were  obli- 
terated and  struck  through  in  manner  as  they  now 
appear,  by  the  said  Lady  Bath,  prior  to  the  execu 
tion  of  the  said  instrument,  being  the  alteratio 
alluded  to  by  her  in  the  aforesaid  letter. 

Eighthly,  That  the  said  John  Kipling,  haviuj 
received  directions  from  the  said  Lady  Bath 
cause  the  said  heads  or  instructions  for  her  will 
be  extended  in  proper  legal  form,  and  being  hi 


self  at  the  time  much  engaged  by  other  basine*.^ 
applied  to  the  late  Mr.  Holiday,  a  conveyancer  mii 
eminence,  in  order  to  recommend  him  some  pro[^«r 
person  to  frame  a  will  for  the  said  Lady  Bath  pcir- 
suant  and    in  conformity  to  the  heads  or  instruc- 
tions which  had  been  so  as  aforesaid  executed ;  and 
in  consequence  thereof,  the  said  Mr.  Holiday  re- 
commended for  that  purpose  a  draftsman,  whom  ht 
had   been  used  to  employ,  namely,  Christopher 
Wightman,  of  the  Temple,  London,  to  whom  some 
time  in  the  beginning  of  the  month  of  Augorti 
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r94,  the  eaid  John  Kipling  did  deliver  the  heads  isio. 
instnietions  for  a  will  hereinbefore  pleaded  and  Term. 
ecated  by  Lady  Balh^  in  order  that  be,  the  said 
iristopher  WightmaOj  might  prepare  a  will, 
icdy  conformable  thereto,  in  proper  legal  form.  Joirss 
Ninthly,  That  soon  after  the  premises  mentioned  Codrikotoit 
the  next  preceding:  article  the  said  Christopher  ^  ^^ 
Ightman  did,  from  the  heads  or  instructions  so 
livered  to  him,  prepare  a  draft  of  a  will  or  tes- 
nentary  appointment  for  the  said  Lady  Bath ;  and 
ving  so  done,  he  delivered  the  said  draft  to  the 
d  John  Kipling  for  his  perusal  and  approbation  ; 
d  the  same  having  been  inspected  by  the  said  John 
pliDg,  btU  the  difference  therein  between  the  said 
ttft  and  the  said  heads  or  instruictions  having,  in 
H,  escaped  his  observation,  he  caused  two  fair 
wies  thereof  to  be  made  for  execution,  which  were 
^ioered  or  transmitted  to  the  said  Lady  Bath. 
THaUhhf,  That  soon  after  the  two  fair  copies  of  the 
ift  of  the  said  will  had  been  received  by  the  said 
dy  Bath,  she  directed  an  alteration  to  be  made  by 
tending  the  bequest  of  the  residue  of  her  personal 
ate  to  or  for  the  benefit  of  the  said  Elizabeth 
'dyn  Fawcett,  formerly  M arkham,  and  her  issue, 
take  effect  as  well  in  the  event  of  there  being 
ly  one  daughter,  and  no  other  child  of  her,  the 
d  testatrix,  as  in  the  event  expressed  in  the  said 
imctions  of  there  being  one  only  son  ;  and  fur- 
ur,  to  bequeath  the  said  residuary  personal  estate, 
de&ult  of  issue  of  the  said  Elizabeth  Evelyn 
wcett,  formerly  Markham,  to  an  only  child  of 
r  the  said  testatrix,  whether  son  or  daughter,  in 
^ference  to  the  brothers  and  sisters  of  the  said 
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I8ia       Elizabeth  Evelyn  Fawcett ;  but  did  not  diseavet 
Term.      '^  otmsian  and  difference  between  the  said  fait 
^'^"y^^  .  copies  and  her  original  heads  or  instruetians  $o  ex\ 
Fawcett    ^gt^d  by  her  as  before  pleaded,  and  in  cmtfo 
JoNSB      wUh  which  she  had  directed  the  same  to  be 

CoDRivorom  P^^^^  f^  execution.    That  the  alterations  so  d 
and        rected  by  testatrix  were  accordingly  made  in  the 
ULTSTBT.   gijuary  bequest  by  the  said  Christopher  Wightmav j 
or  by  his  clerk^  which  rendered  it  necessary  to  tali#; 
away  some  of  the  sheets  of  the  said  two  fair  copi 
and  to  substitute  other  sheets  in  lien  theripo^  r 
order  to  give  effect  to  such  alterations. 

Eleventhly,  That  after  the  aforesaid  two  fa 
copies  of  the  said  will  had  been  altered  in 
mentioned  in  the  next  preceding  article,  the 
Lady  Bath  being  of  sound  and  disposing  mind,  sm^j^d 
having  an  intention  to  execute  the  same  as  and 
her  last  will  and  testament,  did,  on  or  about  the 
day  of  November,  1794,  duly  sign,  seal,  paUisb^ 
and  declare^  each  of  the  said  two  copies  or  parts  of 
a  will,  as  and  for  her  last  will  and  testament  in  tbc 
presence  of  several  credible  witnesses,  three  ^ 
whom,  in  her  presence,  at  her  request,  and  in  ftlM 
presence  of  each  other,  did  severally  set  and  sttl^ 
scribe  their  names  as  witnesses  thereto. 

Twdfthly,  That  after  the  two  parts  of  the  vriU 
had  been  executed,  as  pleaded  in  the  next  preoedifftf 
article,  the  same  were  sealed  up  in  envelopes  9' 
covers;  and  immediately  afterwards  one  part  of  sac'' 
will  was  delivered  to  the  said  John  Kipling,  and  th^ 
other  part  thereof  was  left  in  the  possession  of  ib^ 
said  Lady  Bath. 

Thirteenthly,  That  in   supply  of  proof  of  Ibe 
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premises  mentioned,  and  set  forth  in  the  preceding  i^^O- 

article^  the  party  proponent  prays  leave  to  refer  to  TVrfii: 
the  last  will  and  testament  of  the  said  Lady  Bath 
remaining  in  the  registry  of  this  courts  upon  which 

a  probate  issued  on  the  22d  August,  1800,  and  doth  ^^^^ 

allege  and  propound  the  same  to  be  one  of  the  CoDAmorov 

parts  of  the  will,  so  executed  by  the  said  deceased  „   ^^ 

IrULTENET* 

on  the  5th  day  of  November,  1794,  being  that 
part  which  was  so  as  aforesaid  delivered  to  the 
•aid  John  Kipling,  sealed  up,  and  which  remained 
in  his  custody  and  possession  so  sealed  up,  until 
and  at  the  time  of  the  death  of  the  said  Lady  Bath. 

Fourteenthly,  That  at  the  time  when  the  said 
Lady  Bath  so  exectUed  her  said  will,  an  the  &th 
of  Jfwember,  1794,  she  apprehended  and  believed 
that  the  bequests  therein  contained,  were  in  strict 
conformity  with  the  heads  or  instructions  which 
she  had  formerly  executed,  save  and  except  in  so 
far  Of  she  had  directed  the  residitary  bequest  to  be 
altered  in  manner  as  pleaded  in  the  tenth  article; 
and  neither  the  said  John  Kipling,  nor  the  said 
Christopher  Wightman,  the  draftsman,  employed 
under  him,  had  ever  received  any  instructions  what- 
soever different  from  or  other  than  the  heads  or 
instructions  hereinbefore  pleaded,  and  the  said 
alterations  in  the  residuary  clause,  as  specified  in 
the  said  tenth  article. 

Fifieenthly,  That  no  omission  in  the  said  will,  or 
difference  between  the  said  will,  and  the  heads  or 
instructions  for  which  it  was  drawn,  other  than 
the  alterations  specified  in  the  tenth  article,  was  dis- 
covered during  the  lifetime  of  the  said  Lady  Bath  ; 
but  that  since  her  death  it  hath  been  found  that 
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1810.       the  clause  inserted  m  the  said  wiU,for  disposing  ff^ 
Term.      ^  residue  of  the  said  deceased's  personal  eMUr^ 


in  the  event  which  hath  happened  of  her 

^^         without  leaving  any  issue,  differs  from  and  is  Mi 

Jones      co-extensiDe  with  the  clause  in  the  instructions  sf^ 

CoDRivGTON  pfyi^S  l^  'V  ^^^^  residuary  bequest  m  the 


^d        event,  inasmtu:h  as  that  by  the  said  will  the  said  iMij 
PuwEHEY.   ^^^^^  ^^^^  ^^^  ^^^^  ^^  g.^  William  Pulteney,  )m 

father^  and  Sir  James  Pulteney,  her  husband,  ^li 
the  death  of  the  survivor  of  them,  directed  IM 
trustees  thereinbefore  mentioned  to  apply  her  sM 
residue,  and  the  interest  and  dividends  thereof,  tut 
the  sole  and  separate  use  and  benefit  of  theiMft 
Elizabeth  Evelyn  Fawcett,  formerly  Markham,  aaJB 
for  the  use  and  benefit  of  the  issue  of  the 
Elizabeth  Evelyn  Markham,  in  the  case  only 
the  sjaid  testatrix  having  one  child  living  at  tb^ 
time  of  her  own  decease,  (as  in  and  by  the  SsieP 
will,  reference  being  thereunto  had,  will  more  tsM^ 
and  at  large  appear)  whereas,  by  such  heMb  «r 
instructions,  the  said  testatrix  ordered  and  iMmdeA 
her  said  trustees,  after  the  death  of  Sir  ^VIBmb 
Pulteney,  her  father,  and  Sir  James  Pulteney^  Imt 
husband,  and  the  death  of  the  survivor  of  then,  to 
apply  the  interest  of  her  said  residue  to  the  sepuate 
use  of  the  said  Elizabeth  Evelyn  Fawcett,  foroMrlj 
Markham,  for  her  life ;  and  after  her  death  to  hit 
children  and  grandchildren,  as  she,  the  said  Elni* 
beth  Evelyn  Fawcett,  formerly  Markham,  shovU 
appoint,   in   the  case  of  the  default  of  younger  r 
children  of  her  the  said  testatrix,  meaning  tberebf^ 
whether  such  default  of  younger  children  arose 
a  total  failure  of  issue  of  the  said  testatrix,  (wbic 
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is  the  event  which  hath  happened)^  or  by  her  leav-  isio. 
ing  an  only  child^  as  in  and  by  the  said  heads  or  Ter^: 
instroctions^  reference  being  thereunto  bad^  will 
more  fally  and  at  large  appear.  And  the  party 
prapanent  doth  expressly  allege  and  propound  Jonsi 
that  such  difference  in  the  said  will  arose  solely  coD&nroTON 
through  the  error  and  inadvertency  of  the  said  and 
Christopher  Wightman,  the  draftsman,  employed 
to  prepare  the  same,  and  from  the  said  John 
Kipling  having  relied  too  much  on  the  accuracy 
of  such  draftsman,  and  not  having  taken  sufficient 
time  to  peruse  and  consider  the  said  draft,  as  com* 
pared  with  the  said  heads  or  instructions. 

Sixteenthly,  That  on  the  82d  day  of  August,  1808, 
a  probate  of  the  said  will  of  the  said  deceased,  bear- 
ing date  the  Sth  day  of  November,  1794,  with  a 
codicil  thereto  bearing  date  the  24th  day  of  July, 
•1805 ;  but  without  the  said  heads  or  instructions  for 
a  will  executed  as  aforesaid,  on  the  3d  day  of  August,  . 
1794,  was  granted  under  seal  of  this  court  to  Sir 
Thomas  Jones,  Bart,  (then  Thomas  Jones  Esq.) 
and  Christopher  Codrington,  Esq ,  two  of  the 
executors  named  in  the  said  will ;  a  power  being 
reserved  of  making  the  like  grant  to  John  Kipling, 
Esq.,  the  other  executor. 

Seoenteenthly,  That  the  party  proponent  doth 
herein  Bind  hereby  propound  the  said  will  of  the 
said  deceased,  bearing  date  the  5th  day  of  Nov., 
1794,  and  the  said  instrument  of  instructions  for  the 
same,  executed  by  the  said  party,  deceased,  on  the 
3d  day  of  August,  1791*,  as  containing  together 
the  true  last  will  and  testament  of  the  said  deceased. 
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1810.       to  which  there  is  a  codicil,  dated  the  24th  day  oC 

Hilary 

TeJ.      July,  1806. 

Eighteenthly,  That  the  said  Lady  Bath  ln^ 
through  her  life  the  most  unbounded  affection  asA 
Jones      friendship  for  the  said  Elizabeth  Evelyn  Fawoett, 
CoDBiNOTov  formerly  Markham^  who  was  her  cousin,  and  broo£^t 
and        upmuchwithherintheir  youth.  That  such  the  8^ 
Lady  Bath's  attachment  towards  the  said  Elizab^ 
Evelyn  Fawcett  continued  equally  strong  after  Kiel 
marriage  with  her  present  husband,  John  F^wc^rtt, 
as  it  had  been  while  she  was  the  wife  of  Che  FKe- 
verend  Greorge  M arkham.  Doctor  in  Divinity ;  mjwiA 
such  her  affection  and  friendship  continued  to  €li€ 
day  of  the  death  of  the  said  Lady  Bath,  who 
quently  spoke  of  the  said  Elizabeth  Evelyn  Fa.^ 
cett  and  her  children,  as  being  the  principal  obje^rts 
of  her  testamentary  bounty. 

Bumaby  and  Daubem/,  for  the  executorm — - 
*    opposed  the  admission  of  the  allegation. 

The  question  divides  itself  into  two  parts,— ^i  ^  4 
whether  there  has  been  that  omission  in  the  will  ^sf 
the  deceased,  which  it  is  now  proposed  to  lectifV^  l 
and,  secondly,  whether  the  Court  would  have  tJtMt 
power  to  rectify  it,  should  it  be  established. 

In  regard  to  the  first ;  if  there  be  in  fact  no 
ston  or  defect  in  the  testator's  meaning,  there 
be  no  need  for  this  extraordinary  interposition  erf*  tb^ 
Court.  The  vvill  is  not  impugned  upon  any  of  tb^ 
usual  grounds  on  which  wills  are  objected  to  in  tbn 
Court;  is  not  contested  on  thegroundof  any  fraadH' 
lent  imposition  practised  on  the  deceased,  or  the  w^^ 
of  capacity,  nor  on  the  ground  of  imperfection  in  *^ 
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rabfttance  of  the  instmment ;  for  if  it  were  an  im*      m^ 
perfect  testament  the  presumption  of  abandonment      Term. 
ink:ht  arise,  and  we  should  be  placed  in  a  situation     _ 
Tery  different  from  that  in  which  wenow  stand  before         o. 
the  Court ;  we  should  be  called  upon  to  support  a      J^i^^ 
paper  presumed  to  be  abandoned^  by  the  aid  of  parol  CoDaivorov 
testimony  introduced  to  establish  the  intention  of  the   p^^^^r. 
deceased,  and  not  to  resist  the  introduction  of  evi- 
dence for  the  purpose  of  making  an  addition  to  a 
regularly  and  solemnly  executed  paper. 

With  regard  to  the  second  question,  whether  the 
Court  has  the  power  to  rectify  an  omission  of  this 
description,  that  must  depend  on  whether  parol 
evidence  can  be  received  to  controul  or  vary,  in 
any  respect  whatever,  a  will  which  is  not  impeached, 
on  any  other  ground.  Before  the  statute  of  Frauds 
it  seems  to  have  been  a  general  rule,  that  no  parol 
evidence  could  be  admitted  to  controul  what  ap- 
peared on  the  face  of  the  deed  or  will,  not  only 
from  the  danger  of  perjury,  but  from  the  pre- 
sumption, that  whatever  the  parties  had  at  the  time 
in  contemplation  was  all  reduced  into  writing, 
"the  last  solemn  act  of  the  testator  must  be  taken  to 
lie  that  which  contained  his  intent,  and  his  whole 
intent ;  and  no  antecedent  act  can  be  considered 
as  being  any  part  of  it. 

In  Ulrick  v.  Litchfield,  {a)  there  was  a  doubt 

^>D  the  face  of  the  will,  to  whom  the  testatrix  had 

left  the  residue  of  her  property,  and  there  was 

«    repugnancy   in    the  words  of  the    will :    but 

Xiord  Hardwicke  refused  to  admit  parol  evidence; 

and   stated    that   there  were   only  two  cases  in 

(a)  2  Atkins  372. 
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j{  ooght  to  be  admitted^  either  to  ascertain 

n^  2<r9iHi  where  there  are  two  of  the  same  name^ 

^,«  «^re  there  has  been  a  mistake  in  a  Christian 

A- jsmame^  or  in  the  case  of  a  resulting  trust; — he 

miMJ,  the  case  before  him  was  not  one  of  a  result- 

iMC  trusty  but  one  in  which  it  was  attempted  to  resort 

«i  parol  avidence^  to  explain  a  doubt  on  the  face  of 

f^  x^*^*^  tke  will ;  and  he  referred  to  the  case  of  Strode  v. 

Russell^  (a)  in  which  there  was  an  appeal  to  the 

House  of  Lords.     And   Mr.  Justice  Tracy,  who 

assisted  Lord  Chancellor  Cowper  on  that  occasion^ 

was  at  first  inclined  to  admit  evidence  to  explain  : 

but,  upon  more  mature  consideration,  disavowed 

his  first  opinion,  and  was  clear  that  it  could  not 

be  admitted  to  supply  the  words  of  a  will. 

Afterwards    in  Blinhorne   v.    Feast,  (6)    Lord 
Hardwicke,   referring  to  the  case  of  Brown  v. 
Selwyn,  which  had  recently  occurred  in  the  House 
of  Lords,  appeared  doubtful  as  to  the  propriety 
of  receiving  parol  evidence,  even  to  that  point; 
for  he  says,  '^  Since  the  case  of  Brown  v.  Selwyn, 
where  the  Lords  rejected  parol  evidence,  1  have 
been  extremely  tender  of  admitting  it  in  questions 
of  this  kind,  though  I  never  doubted  it  where  it 
was  to  ascertain  identity,  or  in  case  of  collateral 
satisfaction."     Ami  in  Nourse  v.  Finch,  (c)  Mr. 
Justice  Buller  says,    'Mn   a   case  of  ambiguitas 
latens  parol  evidence  may  be  admitted ;   so  in  a 
case  of  fraud,  perhaps  of  ignorance,  or  mistake : 
but  it  does  not  follow,  that  it  ought  to  be  allowed 
to  prove  the  intent  of  any  written  paper,  for  that 
ought  to  be  collected  from  the  paper  itself/' 

(tf)  2  Vtrii.  021.      \b)  2  Vis.  Sen.  28.      (c)  1  Vts.  Jua.  34 J. 
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In  Lord  Walpole  v.  The  Earl  of  Choldmondeley,  ^J^- 
{d)  argued  in  a  bill  of  exceptions  from  the  Common  Term. 
Pleas,  Hilary  Term,  1797,  before  the  King's  Bench, 
Lord  Kenyon  rejected  parol  evidence  altogether, 
on  the  ground  that  there  was  no  latent  ambiguity, 
and  fhat,  in  fact,  if  it  was  to  be  received,  it  would  Codringtoh 
raise  a  difficulty  which,  perhaps,  did  not  exist  before,  pultsnet. 
In  that  case  a  will  made  in  1752  was  revoked  by  an- 
other will  made  in  1756 ;  but  there  was  a  codicil  made 
in  1776,  which  recognized  the  will  of  1752,  and  ap- 
peared to  revive  it.  There  were  strong  circum- 
stances to  shew,  that  the  deceased  did  not  mean  to 
recognize  the  will  of  1752,  but  that  of  1756:  but 
there  being  nothing  on  the  face  of  the  will  to  raise 
a  doubt,  the  Court  rejected  parol  testimony  al- 
together, and  pronounced  for  the  will  of  1752. 

The  practice  in  our  Courts  has  been  in  con- 
formity with  the  doctrines  which  result  from  these 
authorities,  as  in  the  case  of  Lord  St.  Helens  v. 
The  Marchioness  of  Exeter,  (e)  A  codicil  referred 
to  a  will  of  the  10th  Jan.  1798;  no  sucn  will  was 
found :  it  was  held  that  there  were  latent  circum- 
stances, requiring  evidence  to  explain  these,  and 
therefore  evidence  was  admitted. 

In  Treacher  v.  Favell,  (/)  a  will,  dated  in 
1790,  referred  to  a  fact  which  had  happened  sub- 
sequent to  that  period.  There  was  another  subsist- 
ing will  dated  in  1 793  ;  it  was  clear  the  first  will 
was  not  written  in  1790 : — it  was  held  an  imperfect 
paper,  and  evidence  was  therefore  admitted  to  as- 
certain the  date. 

(d>  7T.  R.  138.  (e)  Prerog.  Jun.  27. 1S05.  (/)  Prerog. 
Feb.  29/A.  1804. 
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1810.  upon  the  whole,  the  preKminary  step  b  not 

Term,      made  out;   the  Court  cannot  bie  tetisfied  of  the 

necessity  of  an  interposition:    but  e?en  if  this 

point  were  established,  it  would  be  a  most  danger- 

JoNzs      ouB  precedent  to  admit  this  allegation  which  has 

CoDWNOToii  for  its  object,  after  a  lapse  of  15  years,  to  rtip^ 

"^^       an  omission,  which  may  havd  been  made  by  Mr. 

Kipling,  but  which  can  now  be  rectified  by  his 

evidence,  and  his  evidence  alone. 

Stoddart  and  Jetmer,  far  Sir  James  PuUoi^, 
pursued  the  same  Kne  of  argument  as  the  comsel 
for  the  executor.  Lord  Cheney's  case,  6  Coke  68. 
Buller's  Nisi  Prius  297.  CasUedon  v.  Turner,  S 
Atkyns  357.  Lowfield  v.  Stoneham,  (before  Chief 
Justice  Lee).  Cave  v.  Holford,  2  Yes.  Jun.  604. 
And  the  case  of  Sir  John  Chichester's  will,  (a) 

Swahey  and  Addamsfar  Mrs.  Fawcett. 

In  opposition  to  this  allegation,  two  qu^istioM 
are  raised  :— first,  whether  there  is  a  mistake,  sndi 
as  it  is  proposed,  to  rectify;  and  undoubtedly,  if 
there  is  not,  there  can  be  no  reason  for  the  inter- 
ference of  the  Court :  but  we  apprehend  that  it  is 
impossible  to  compare  these  instructions  with  the 
will  subsequently  executed,  and  not  to  see  that  the 
draftsman  has  omitted  that  very  contingency,  upon 
which  the  interest  of  Mrs.  Markham  and  her 
children  is  directed  by  the  instructions  to  vest; 
that  being  that  after  the  death  of  the  survivor  of 
her  father  and  her  husband,  the  estates  shall  go  to 
her  younger  children,  and  in  default  of  such  issse 
to  Mrs.  Markham  and  her  children,  which  certaioly 

(a)  Sandford  v.  Vaughan,  1  Vol.  128. 
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ia  not  to  be  foand  in  the  will.    There  is  a  provision       i^io 
Tor  all  other  contingencies  but  that^ — that  is^  the      T^. 
Mfill  does  not  provide  for  the  event  of  her  Ladyship 
dying  without  leaving  any  younger  child  ;  and  this 
ia  the  omission  we  ask  to  supply.  Johbs 

We  ask  to  be  permitted  to  supply  this  by  evi-  CoDBMraxoir 
deuce  which  is  instrumental  as  well  as  parol^  upon  and 
tne  ground  that  the  Court  has  not  at  present  before 
it  by  the  instrument  which  has  been  proved  the 
Senaine  intention  of  the  deceased^  for  that  does  not 
contain  her  whole  and  complete  intention.  We 
conceive^  also^  that  if  the  evidence  of  which  the 
allegation  appears  to  be  capable  shall  be  thought 
snficient  in  point  of  fact^  that  clause  of  the  in- 
Biimctions  which  I  have  very  recently  read  in  ad- 
dition to  the  will  may  be  admitted  to  probate, 
v^ithout  producing  any  contradiction  to  the  will, 
aa  it  at  present  stands ;  as  also  without  the  violation 
of  any  principle  of  law  justly  applying  to  a  case 
^Ader  these  special  circumstances. 

This  necessarily  leads  to  the  second  considera- 
^oti,  which  is,  whether  assuming  that  there  is  that 
^mission  or  mistake  for  which  we  contend,  and 
^^ich  it  is  proposed  to  rectify,  the  Court  has  the 
power  to  rectify  it ; — for  it  has  been  argued,  that 
^l^eCoart does  not  possess  that  power:  without  wish- 
iKig^  at  all  to  deny  the  soundness  of  the  cases  cited 
'^om  the  books  of  another  profession,  we  resist 
^be  application  of  those  cases  to  this  particular  m- 
^^ace;  ^nd  if  search  had  been  made  into  the  deci- 
sions of  the  Prerogative  Court,  it  would  have  been 
^Und,  that  the  same  principle  has  been  constantly 
^^^ted  upon,  and  as  scrupulously  adhered  to,  in  the 
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1810. '     decisions  of  that  branch  of  iurisdiction  over  sal^ 

"Hilarti 

Term,  j^^^^  ^^  testamentary  law^  as  in  the  Court  of  Inter- 
^^^^^^^^  pretation.  It  has  been  derived  by  both  jnrisdic- 
Fawcett     jj^jjg  £jj.^^  ^^^  ^^j   jIj^  ^me   source;  and  wc 

Jones  cite  one  decision  to  this  effect,  vh.  the  case  of  Mrs. 
CoDBiiroTON  Wenman.  20(M.  was  given  to  a  Mr.  Clark  to  trana- 
and  mit  to  Mr.  Wenman :  Mr.  Clark  was  about  to 
undergo  inocubtion,  previous  to  which  be  made 
his  wiil^  and  bequeathed  this  200Z.  to  Mr.  Wenman. 
He  recovered^  and  did  not  alter  his  will ;  but  after- 
wards he  gave  the  2002.  to  Mr.  Wenman^ — after- 
wards died^  and  his  representatives  sued  for  the 
200Z.  under  Mr.  Clark's  will.  It  was  resisted  on 
the  ground  of  these  circumstances :  but  they  bein^ 
all  circumstances  before  the  will^  and  being  adduced 
merely  to  controul  the  construction  of  it  by  parol, 
Sir  George  Hay  over-ruled  it  on  the  authority  of 
Selwyn  v.  Brown^  and  many  of  those  cases  whick 
have  been  cited  fully  affirming  those  principles 
which  equally  prevail  in  all  courts  of  construc- 
tion. 

But  we  are  now  before  a  court  of  probate,  of 
which  I  apprehend  it  is  the  peculiar  office  to  see 
that  the  testamentary  paper  should  be  such  as  the 
testator  intends  to  take  effect;  for  though  no  form  is  * 
necessary^  provided  intention  be  expressed,  yet  in- 
tention being  the  very  essence  of  a  testamentary  dis* 
position  cannot  be  dispensed  with.  Nor  is  the  inten- 
tion only  necessary,  but  it  constitutes  and  makes  itself 
the  will  in  all  cases;  and  the  evidence  requisite  to 
satisfy  a  court  of  probate  what  a  testator  intends, . 
and  what  he  does  not  intend,  except  in  cases  of 
nuncupation,  that  is,  as  applied  to  all  written  tests- 
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taments,  is  not  to  be  redaced  to  certainty  by  any       ^^lo. 
particular  rules  Courts  can  lay  down.    It  will  always      Ttrm. 
depend  upon  the  circumstances  of  each  particular     ^•^'v^ 
caae^  on  which  the  Court  will  exercise  a  full  dis-         ^^ 
cretion  as  to  their  result ;  and  that  parol  evidence      Johxs 
fin  a  case  of  the  present  description  is  admissible^  CoDRiHOToif 
sippears  to  be  a  position  not  admitting  of  a  par-        ^nd 
^icle  of  doubt ; — are  we  not  in  the  daily  habit  of 
^^dmitting  it  to  prove  every  paper  of  a  testamentary 
siature  ?  at  the  same  time  we  know  it  is  a  ge- 
neral rule  where  it  is  to  controul  the  construc- 
tion  of  what  appears   upon   the  face  of  a  will 
^>r   deed,  that  it  is  admitted  only  to  explain  an 
mincertainty,  and  to  rebut  an  equity  before  a  court 
equity ;  but  in  a  court  of  probate  it  is  of  ne- 
laity  more  liberally  indulged.     It  is  indeed  the 
principal  evidence  on  which  the  validity  of  testa- 
naentary  acts  can  be  decided.     When  a  paper  is 
once  established^  and  it  is  pronounced  to  be  what 
it  purports^  Courts  undoubtedly  entertain  a  great 
deal  of  jealousy  in  suffering  a  party  to  travel  out 
of  the  paper  to  ascertain  a  different  sense  from 
the  immediate  purport  of  the  words,  and  then 
to  enquire  what  is  the  meaning  of  the  testator. 
Bat  what  is  the  business  of  this  Courts  but  to  find 
out  the  will  of  the  testator^  and  whether  the  paper 
propounded  as  such  is  his  will? — how  otherwise  is 
it  possible  for  the  Court  to  decide,  when  two  papers 
■re  propounded  by  different  parties,  which  shall 
be  received — it  could  not  go  on  without  proof  de* 
kor9  the  will  in  order  to  discover  to  which  the 
•tamp  of  its  authority  is  to  be  given ;  and  it  would 
be  inconsistent  to  say  you  shall  not  in  such  cases 
Vol.  111.  2  h 
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.1810.  go  into  evidence  of  the  fairness  of  the  transaction, 
T^.  ^°^  enquire  whether  you  have  the  whole  will  before 
you  or  not. 

It  has  been  admitted  that  where  there  is  force, 
Jones       fraud^  or  incapacity,  parol  evidence  may  be  ad- 
CoDRiifoTOM  '"■^t^d  *'  but  it  is  contended  that  it  cannot  be  ad- 
and        mitted  to  intrench  upon  a  regularly  executed  ad, 
because  the  Court  is  to  decide  upon  intention^  waA 
wherever  there  is  either  force,  frauds  or  imposi- 
tion, intention  is  wanted. 

In  like  manner  where  there  is'a  will  which  has 
been  altered  by  change  of  circumstances,  as  by 
marriage,  and  the  birth  of  a  child, — ^wouldnot  panl 
be  admitted  ?  And  why  would  it  be  admitted  there? 
Because  there  the  Court  decides  on  intention,  oo 
a  presumption  that  the  intention  the  testator  once 
entertained  had  become  altered.  It  may  also  hap- 
pen that  you  have  a  later  executed  instrument,  and 
an  instrument,  of  an  earlier  date,  remaining  uncan- 
celled ;  and  there  have  been  cases  where  by  parol 
merely  the  testator  has  revived  the  one,  and  it  has 
been  on  that  evidence  pronounced  for  as  the  troe 
will  of  the  deceased;  that  is  from  circumstances 
dehors  the  will,  and  by  parol  merely.  And  as  notbiog 
is  to  be  admitted  into  the  will  which  is  not  the  in- 
tention of  the  testator,  so  whatever  is  found  to  be 
such  must  be  admitted  :  and  there  have  been  maoj 
cases  decided  on  solemn  argument,  wherein  there 
being  instructions  or  written  proofs,  those  wrilteo 
proofs  being  corroborated  by  parol  testimony,  have 
afforded  ground  for  pronouncing  for  the  two  paptfs 
together,  and  of  supplying  the  omissions  of  partiei 
as  well  as  of  expunging  mistakes  in  written  ia? 


Fawcett 


PREROGATIVE    COURT   OF    CANTERBURY.  455 

0lraments^  when  that  which  was  inserted  has  been  J,^^^* 
jproved  not  to  accord  with  the  true  intent  of  the  Term. 
't:e8tator. 

In  the  case  of  Bridge  v.  Arnold  and  Cranke^  {a) 
-Clie  words  which  were  expunged  had  been  inserted      Jonki 
error.     The  case  was  of  this  description  : —  Codrinotom 
surplus  had  been  given  in  trust,  and  there  had        and 
een  incorporated  by  a  mistake  of  the  attorney  these 
ords,  "  for  the  benefit  of  the  trustee/'  or  rather, 
believe  it  had  been  given  to  him  for  his  own  use 
id  benefit,  instead  of  ''  as  a  trustee;"  and  it  was 
I^  ^r-oved^  the  testator  had  given  directions  to  insert 
tK:»  eie  words  '^  as  a  trustee."     It  was  contended  in 
t^^^  ^t  case,  that  parol  evidence  could  not  be  admitted 
linst  what  appeared  to  have  been  the  words  of 
<  testator :  but  the  Court  said  it  was  manifestly 
error,  and  that  the  testator  was  ignorant  of  those 
^^^  ^rdi  being  inserted,  and  therefore  they  could  not 
^*  aid;  and  the  Court  directed  them  to  be  expunged^ 
my  note  says,  ''  following  the  intention  of  the 
ceased." 
fiarton  v.  Robins,(6j   which  afterwards  went  to 

»  Prerog.  1775. 

[6)  The  following  report  of  this  case,  as  far  as  relates  to  the 
?*"^*^ceeding8  in  the  Prerogative  Court,  is  taken  from  a  MS.  in 
t»^  handwriting  of  the  late  Dr.  Swabey  : — 

PREROGATIVE  COURT. 

Barton  v.  Robins. 

fir.  tV^nne, — Not  sufficient  evidence  to  support  the  will ;— - 

^^-•ight  bad.    Sarah  Barton  and  Moore  say  not  able  to  read. 

M  point  of  law  a  will  of  a  blind  person  not  good,  unless  all  read. 

Tile  evidence  is — this  will  was  not  all  read.    Sarah  Barton  sajs, 

Cift  you  read  it  ? 

Total  deficiency  of  proof  that  Robins  was  appointed  executor 
md  residuary  legatee.  Swinburne  on  Blindness.  Domat.  Law 
JB  €ode^  6th  Book,  32  Tit.  8th  Law.    Case  of  Moor  v.  Pain,  in 

2h2 


456  CASES  DBTERMINBD  IN  THE 

1810.       the  Delegates^  was  the  case  of  an  insertion  by 
Term.      ^nxxA.    It  was  the  case  of  an  old  woman  who  had 


nearly  lost  her  sights  and  the  attorney  who  drew 

Fawcett 

V.  the  Delegates.     Blind  man's  will  set  aside  for  want  of  the  font 

J  ONES        ^f  reading  over.     Robins  had  disobliged  her ;— evidence  of  fiwr 
CoD&iNOTON  witnesses  as  to  that. 

and  Curia.    (Sir  George  Hat.)     A  very  special  case; — had 

PuLTEMEY.    ^^^  nm^  ^^^l,j  If  .^  ^^^  ^^^  ij^jj  f^P  ^l^g  evidence  on  the  put 

of  the  next  of  kin, — Moore,  Barton,  Beavan.  Until  the  inid 
Robins  had  done  reading,  heard  nothing  of  an  execntor,— 
Barton,  and  other  legacies, — Mrs.  Beavan.  Will  began,  not 
finished  ; — ^heard  nothing  but  legacies.  If  they  had  not  proved 
a  part  to  have  been  read,  it  woald  have  been  incumbent  on 
Robins  to  have  proved  the  will  to  have  been  read  over.  P«r- 
minster  and  Buttery  or  Butter  against  Parminster^  the  wkoie 
Mlt  set  aside  J  chi^y  because  the  deceased  being  apara^jfHcy 
and  not  able  to  read  it  over^  the  contents  were  not  known  h$ 
the  deceased  or  proved  to  be  read  over y  and  the  writer  was  ike 
residuary  legatee.  The  ancient  law,  that  the  writer  shall  have 
no  legacy  not  received  here  it  is  true :  but  then  there  most  be 
an  evidence  that  the  contents  are  known.  My  opinion  is,  that 
the  part  not  proved  to  have  been  read  over  will  be  void*  A 
blind  man's  will  established  upon  a  proof  that  he  knew  the  coo* 
tents  of  the  will,  though  not  read  over  before  the  witnesses.  I 
mast  look  on  the  deceased  as  a  person  blind  : — incumbent  opon 
Robins  to  shew  he  was  executor  or  residuary  legatee.  Samnel 
Webb— That  deceased  said  to  Robins  she  desired  to  have  a 
handsome  funeral,  but  a  single  witness.  Gaby  says, — The  de« 
ceased  said  you  will  do  the  best  you  can.  What  are  the  colla- 
teral circumstances  ?  That  he  should  have  a  benefit  ? — nothing 
more  unlikely ; — not  a  tittle  of  evidence  that  she  ever  designed 
any  fiivour  to  Robins,  he  being  a  stranger,  an  attorney,  and 
nothing  to  shew  intention  to  benefit  him.  Why  did  not  Robins 
go  on  the  30th  ? — the  father  went ; — ^not  a  word  said  by  the 
father  abont  his  son  being  executor,  or  having  the  residue.  A 
moidore  given  to  Robins ; — ^it  is  a  material  circumstance.  I  can 
easily  account  why  Robins  should  decline  the  moidore;  bot 
cannot  why  the  deceased  should  press  him  three  times,  had  die 
known  or  intended  him  to  be  her  residuary  legatee.    In  pabit' 
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the  will  had  inserted  the  residae  to  himself.  The  i^^^- 
old  woman  had  some  suspicion ;  she  sent  for  the  Term. 
mttorney^  who  made  excuses  for  not  coming ;  and  she 

wfiaw^  the  writer^  who  is  benefited^  must  shew  thai  the  eon» 

Menis  were  known.    No  proof  bat  Webb ; — that  only  as  to  exe- 

^«Bt)or ; — it  would  have  done  if  he  had  not  the  residue.     Pro-  Codrihotop 

SMKUice  for  80  much  of  the  will  as  does  not  benefit  the  writer.—    p„,-».  ^ 

JSjtpymge  the  residue.    Revoke  the  probate,  and  decree  admi- 

xiistntion  with  will  annexed  to  the  next  of  kin.     No  costs.     I 

ipiit  itybr  defect  cf  evidence.  There  are  suspicious  circumstances 

fin  the  case. 


The  decree  from  the  minutes. — Pronounced  for  the  force  and 

^Waliditj  of  so  much  of  the  will  as  relates  to  all  the  legacies  be- 

^uefttbed  in  the  will,  except  the  legacy  of  the  residue  to  Henry 

Xlobins,  the  writer  of  the  said  will,  and  the  appointing  of  him 

IKS  an  executor;  and  did  also  pronounce  for  that  part  desiring 

fr*  Robins  to  take  care  of  the  funeral;  but  did  pronounce 

the  force  and  validity  of  so  much  of  the  said  wiU  as  be- 

j^aeathed  the  residue  to  the  said  Henry  Robins  and  appointed 

l^im  executor,  and  revoked  the  probate  heretofore  granted  of  the 

lid  will, — and  decreed  the  said  deceased  to  have  died  intestate 

to  the  residue  of  her  personal  estate  ;  and  decreed  letters  of 

aadministration  with  so  much  of  the  said  will  as  is  pronounced  for 

wmAj^  omitting  from  the  words  ^^  all  the  rest,  residue,  and  re- 

VBsdnder,'*  in  the  seventh  line,  to  be  computed  from  the  bottom 

€%f  the  said  will,  to  the  words  ^'  fully  executed"  in  the  fourth 

line^  io  be  computed  from  the  bottom  of  the  said  will,  to  be 

granted  to  Mary  Barton,  Holman's  client,  the  cousin-german 

and  next  of  kin  of  the  deceased. 


From  this  sentence  an  appeal  was  interposed  to  the  High 
Coitrt  of  Delegates,  which  on  the  18th  Nov.  1769,  affirmed 
the  sentence  of  the  Prerogative  Court,  and  condemned  the  ap- 
pellant in  costs.  The  Judges  present  were  Mr.  Baron  Smythe,* 
Mr.  Jostice  Aston,  Dr.  Ducarel,  and  Dr.  Bever. 

*  Mr.  Baron  Smythe  is  styled  in  the  Court  Book  of  the  Dele^tes,  the 
Stmonrable  and  Reverend  Sir  Sidney  Stafford  Smythe,  Knight,  one  of  tlw 
Banma  of  his  Majesty's  Court  of  Exchequer. 
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I8ia       never  could  obtain  the  will  from  him ;  he  kept  it  back; 

Term.  under  pretences  of  different  kinds.  The  Conrt  had 
no  doubt,  in  that  instance,  as  to  the  receiving  parol 
evidence  ;  and^  on  the  evidence  of  these  circam- 

JoNEs      stances,   ordered  the  clause  of  the  residue  to  be 
CoDKiNGTON  ^truck  out.    These  are  cases  in  which  clauses  were 
*nd        expunged  on  parol  evidence  merely. 

The  case  of  Darner  v.  Pechell  and  others^  (c) 
appears  to  be  precisely  similar  to  the  present 
Mr.  Janssen  had  written  instructions  for  his  will, 
which  he  had  given  in  his  own  handwriting  U^ 
Mr.  Robinson,  his  attorney,  in  which  there  was  a 
clause  appointing  his  younger  daughter  residuary 
legatee.  Mr.  Janssen  put  this  at  the  top :  Mr. 
Robinson  intending  to  put  it  at  the  bottom,  in  his 
hurry  he  passed  it  over,  and  omitted  it  altogether. 
Mr.  Janssen,  after  inspecting  the  draft  drawn  out  by 
Mr.  Robinson,  returned  it  to  be  engrossed,  which 
was  done  accordingly,  and  he  afterwards  executed 
it  The  executor  was  called  upon  to  take  probate 
^  of  the  instructions  as  part  of  the  will,  and  Doctor 

Calvert  pronounced  for  them  as  such.     The  cause 
was  appealed  to  the  Court  of  Delegates^ ((/)  who 

(c)  Prerog.  1778. 

((/)  I  am  indebted  for  the  following  epitome  of  this  ca$e  to 
advocate  of  great  experience  in  the  Ecclesiastical  Coarts,  fnm 
whom  I  have  derived  much  information  and  advice  in  the 
pilation  of  these  Reports. 

Delegates,  14  Feb.  1783.     Mr.  Juttice   WUU$^  Mr.  Bi 
Eyrcj  Mr.  Justice  Naresy  and  Dr,  Macham. 

BLACKWOOD  v.  DAMER. 

M.  Janssen  wrote  with  his  own  hand  instmctions  for  a  will 
in  which  he  left  the  residuum  to  his  youngest  daughter,  sin< 
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thought  the  mode  in  which  the  sentence  was  given^  iBio. 
including  as  it  did  the  whole  of  the  instructions^  Term. 
was  not  correct,  but  declared  for  the  clause  ap- 
pointing the  daughter  residuary  legatee,  together 
with  the  executed  will,  as  containing  together  the  Jones 
last  will  of  the  deceased.  Codrimotoh 

There  is  a  case  very  similar  to  that  which  is  much  •^ 
more  recent,  in  this  Court,  of  Gerrard  v.  Ger- 
rard,  (e)  by  her  guardian.  It  is  the  case  of  a 
will  of  a  Dr.  Gerrard.  A  caveat  had  been  en- 
tered by  Mrs.  Gerrard  on  behalf  of  the  daugh- 
ter, not  as  opposing  the  will,  but  submitting 
to  the  judgment  of  (he  Court  whether  certain 
words  ought  not  to  be  introduced  into  the  will  on 
evidence  of  the  intention  of  the  deceased.  The 
facts  of  the  case  were,  that  Dr.  Gerrard  died, 
leaving  his  widow  and  a  daughter.  That  in  June, 
1787,  he  had  written  instructions  for  his  will,  and 

minied  to  the  Honourable  Lionel  Darner.  The  attorney,  in 
writing  oyer  the  will,  omitted  the  residuary  clause  ;  some  other 
variations  were  made  ;  the  draft  was  read  over  to  the  testator, 
and  left  in  his  custody  two  days  :  the  will  was  executed  in  dne 
form — contained  legacies  to  the  executors.  The  testator  always 
afterwards  expressed  himself  as  having  left  the  residuum  to  his 
youngest  daughter.  The  attorney  deposed,  that  it  was  merely 
an  omission  :  the  other  variations  he  supposed  he  had  received 
verbal  instructions  to  make. 

The  Court  below  had  pronounced  for  the  instructions  as  part 
of  the  will. 

The  Delegates  decreed  that  the  residuary  clause  should  stand 
as  part  of  the  will,  but  no  other  part  of  the  instructions. 


(e)  Prerog.  1780. 
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^^1^*      delivered  them  to  Mr.  Morrell,  an  attorney,  of 
Term.      Oxford ;  and  that,  towards  the  latter  end  of  the 


„  month,  he  had  written  to  Mr.  Morrell,  desirins; 

r  AWCETT 

V.  him  to  insert  his  wife  as  residuary  legatee: — the 
^^^^      term  he  osed  in  his  letter  was,  '^  my  dear  wife  ;'• 

CoDRiNGTON  and  it  not  being  recollected,  at  that  time,  by  Mr. 

Pullet.  Worrell,  what  was  her  Christian  name,  a  blank  was 
left  for  it  in  the  will.  The  testator  altered  tbe 
draft  in  some  trifling  particulars,  and  then  tran- 
scribed it,  but  still  he  omitted  to  insert  the  name  of 
his  wife;  and  having  transcribed  it,  he  afterwanb 
executed  it.  Two  witnesses  were  examined.  Mr. 
Morrell  deposed  that  he  knew  the  handwriting  of 
the  testator,  and  he  proved  the  instructions  and 
the  letter  from  which  he  drew  the  draft ; — ^that  he 
believed  that  he  meant  to  make  his  wife  execa* 
trix,  and  to  give  her  the  residue  of  his  property 
that  he  had ;  and  that  he  apprehended  it  must  have 
been  a  mistake,  and  that  the  omission  arose  from 
his  not  observing  the  blank.  It  was  also  proved 
that  the  testator  had  subsequently  stated  that  be 
had  left  his  wife  executrix  and  residuary  legatee. 
The  Court  said  it  was  impossible  to  prove  any 
thing  more  clearly ;  and  that  as  to  its  being  said 
that  if  a  man  does  not  take  sufficient  care,  he  must 
abide  by  the  consequences,  the  Court  did  not  agree 
to  that. — The  case  of  Mr.  Janssen's  will  was  then 
cited ;  and  it  was  said  that  in  point  of  principle 
the  cases  were  the  same,  but  in  point  of  evidence, 
clearly  they  were  not ;  and  I  think  upon  the  let- 
ter, or  one  part  of  the  instructions  not  having 
been  propounded,  it  was  said  that  the  Court  could 
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a  ot  pronounce  for  papers  not  propounded.  Bot  .  .^?^^* 
tfa^re  ha?e  been  cases  of  that  sort : — there  was  one  Term. 
before  Sir  George  Hay,  where  he  pronounced     ^-^v^ 

Fawcbtt 
a  paper,  although  it  had  not  been  propounded,         ^^ 

d  the  Courts  in  this  instance,  under  the  authority      Johu 

of  the  case  before  determined  by  Sir  George  Hay,  CoraiHOToir 


declared  for  the  vahdity  of  a  paper  which  had  not   _   *^ 

,  ,     ,  J  r    r  PULTWET. 

b^en  propounded. 

There  are  other  cases  in  the  recollection  of  the 
Court: — that  of  Micklin  v.  Franklin,  (,/*)  where 
tb«  testator  had  executed  a  codicil,  merely  intend- 
ing to  revoke  a  single  legacy  which  appeared  to 
b^  written  from  inadvertency  only  on  a  wrong  wilt, 
irhich  his  codicil  purported  to  revive.  On  evidence 
&B  to  the  circumstances  being  gone  into,  and  the 
Court  being  satisfied  it  was  from  error,  and  not 
with  an  intention  to  revoke  that  will,  the  Court 
prononnced  for  the  codicil;  and  the  will  of  1780 
w^«  received,  directly  against  the  contents  of  the 
^^odicil  of  1789,  which  was  an  executed  instrument. 

The  case  cited  of  Liord  Saint  Helens  v.  the 
^^Carchioness  of  Exeter  (g)  was  one  of  the  same 

Cy)  Prerog.  1789. 

C^)  PREROGATIVE  COURT  OF  CANTERBURY. 

Lord  St.  Helens  v.  The  Marchioness  of  Exeter. 

Judgment. 
Sir  John  Nicholl. 

-^iji  executed  will  and  two  codicils  of  the  Marquis  of  Exeter 

propounded.    The  will  is  dated  on  the  13th  Decern ber^ 

;— the  first  codicil  on  the  1st  December,  1802 ; — the  se* 

eodicil  on  the  13th  November,  1803. 

T'he  execution  of  these  instruments  is  fully  proved.     The 

^K^^ution  urises  upon  the  first  codicil,  which  is  all  in  the  hand- 
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1810;      (leseription.    That  was  a  mistake  as  to  the  draft 
Term.      ^^  '^  codicil^   which  stated  itself  to  be  a 


Fawcett      writing  of  the  testator,  and  begins — ^^  This  is  a  codicil  to  ny 

o.  last  will  and  testament,  of  the  lOM  January j  1798;  and  I  dor 

Jokes        hereby  ratify  and  confirm  my  said  will."     On  the  pot  of  thr 

CoDRiifOTON  ^'E'^<¥^<>'*  ^  IS  alleged,  that  at  the  time  of  the  execation  of  tht 

and  codicil  the  deceased  was  at  Barghley,  and  copied  th&i  froM  a 

FuLTBNET.    form  which  he  had  procured  from  his  solicitor,  and  inadTerteirtly 

copied  the  date  from  a  former  will,  which  it  is  pretnmed  has 

been  destroyed,  as  it  cannot  be  found.     Bat  the  qaestion  ii^^ 

whether,  being  recited  as  a  codicil  to  the  will  of  1798,  the  Cont 

can  pronounce  it  a  codicil  to  the  will  of  1800,  and  can  raoei?« 

evidence  to  shew,  in  contradiction  io  the  terms  of  the  psper 

itself,  that  it  was  of  a  difierent  date. 

Undoubtedly  this  Court  has  the  power,  in  some  cases,  of  ad- 
mitting parol  evidence  to  prove  intention.     The  rule  laid  down 
by  Lord  Bacon  in  his  twenty-third  Maxim  is,  ^^  Ambignitis 
verbomm  latens,  verificatione  snppletur ;  nam  quod  ex  &cCo  ori- 
tur ambignum  verificatione  facti  tollitur."     In  Bacon'a  Abridg- 
ment (p.  653.)  the  case  is  put  of  a  father  having  two  sons,  John 
and  Thomas,  the  former  of  whom  had  died  long  before  the  makr 
ing  of  the  will,  a  fact  well  known  to  the  father ;  and  in  the  w01 
he  left  a  legacy  to  ^^  John,"  the  deceased  son,  instead  of  to 
Thomas,  the  living  one ;  and  evidence  was  allowed  to  be  goae 
into  to  rectify  this  mistake.     It  is  true  that  in  this  case,  a  will 
bearing  date  January  1798  had  been  made :  but  he  afterwaids 
married,  and  in  1 800  made  another  will, — and  in  1802  a  codicil 
to  that  will.     The  will  of  1800  is  found  duly  execnted,  mi 
carefully  preserved  sealed  up,  with  this  codicil  also.     The  wifl 
of  1798  cannot  be  found,  and  is  to  be  presumed  to  have  beea 
destroyed  by  the  deceased.     AVhat  is  to  become  of  the  codicil 
of  1802  ?    It  is  recited  to  be  a  codicil  to  the  will  of  1798;  nd 
confirms  that  from  which  the  deceased  had  manifestly  departed, 
by  making  another  will : — these,  surely,  are  latent  ambiguitisi 
which  may  let  in  evidence  to  shew  intention.     The  evidence 
shews  that  he  could  not  mean  to  revive  the  will  of  1798;-Ht 
appears  that  he  clearly  looked  on  the  codicil  of  180S  as  tbil 
which  bhould  operate.     Foulkes,  who  is  principally  benefited) 
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to  the  will  of  1798,  though  intended  by  the  tea*       i^io. 
tator  to  apply  to  a  later  will.     I  believe  the  former      Term. 
will  no  longer  subsisted :  there  could  be  no  doubt 
of'  the  facts ;  they  were  facts  which  could  be  only 
supplied^  and  were  supplied  only  by  the  testimony*      Jones 
of  Mr.  Foulkes^  his  Lordship's  solicitor,  who  was  Coduitoton 
very  much  in  his  confidence.     These  cases  arc        *°f_ 
sufficient  to  shew  that  this  Court,  as  a  Court  of 
Probate,  is  not  bound  to  grant  probate  of  every 
paper  signed  and  attested  without  admitting  parol 
testimony,  as  to  the  fact  which  always  refers  to  the 
intention  of  the  deceased,  as  well  as  whether  there 
is  a  fair  execution  by  the  deceased,  or  whether  there 
may  have  been  error  or  fraud. 

appears  to  have  been  a  person  much  in  his  favoar : — annuities 
are  given  which  the  codicil  recites,  that  Sims  was  in  the  habit 
of 'paying  in  his  life. 

He  sent  to  his  steward  to  send  this  codicil  to  him  in  London, 
and  therefore  he  could  not  consider  it  as  done  away  by  the  de- 
stmction  of  his  will ;  and  having  the  copy  of  a  codicil  from  his 
attorney,  in  which  the  recital  was  from  a  will  of  1798,  it  was  a 
natural  ground  for  the  mistake. 

It  is  said  that  in  the  case  of  Lord  Cholmondeley  o.  Lord 
Walpole,  (7  Term  Rep.  749.)  the  Court  of  Common  Pleas  re- 
fitted parol  evidence  to  explain  intention,  and  that  this  was 
afirmed  by  the  King's  Bench.  But  in  that  case  there  was  no 
error  on  the  face  of  the  paper  ;  there  was  a  perfect  will  remain- 
ing, and  a  codicil  referring  to  that  will.  The  evidence  would 
have  gone  to  establish  another  will. 

Here  the  case  is  very  different ;  the  will  to  which  the  codicil 
refers  does  not  exist,  and  the  subsequent  marriage  made  it  highly 
proper  that  there  should  be  another  will.  Having  endorsed  this 
a  codicil  to  his  will;  having  sent  for  it  about  two  months  before 
*  his  death,  and  kept  it  with  his  will ;  I  think  there  is  just  and 
legal  ground  for  the  Court  to  pronounce  that  he  intended  it  for 
a  codicil  to  the  will  of  1800,  and  to  pronounce  for  it. 
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I8ia  There  is  very  little  distinction  in  principle  be- 

Term.  tween  the  allegation  which  was  admitted  in  Janaaen 
V.  Pechell^  and  that  now  offered  for  your  €00- 
sideration ;  the  prayer  undoubtedly  is  not  extended; 

Jones      — ^I  do  not  know  that  it  was  in  the  other  case,*-*! 
CoDxiifOTON  believe  it  was  not.     The  citation  was  there  to  call 

and  upon  the  executors^  to  take  probate  of  the  wQl 
with  the  instructions :  the  Court  pronounced  only 
for  the  residuary  clause  in  the  instructions.  Oar 
citation  asks  for  probate  of  the  will^  together  witli 
the  residuary  clause  in  the  instructions.  Undoubtedly 
we  cannot  go  beyond  that^  but  we  are  not  obliged 
to  go  to  that  extent;  and  we  probably  shall  ask  the 
Court  if  we  are  urged  to  give  our  proof  to  pro** 
nounce  for  this  in  the  manner  1  have  before  ad* 
verted  to^  and  which  will  not  interfere  vnth  the 
executed  will^  except  so  far  as  to  supply  that  whicb 
we  contend  is  wholly  omitted.  We  consider  that 
executed  will  as  containing  provisions  for  other  con- 
tingencies^ but  not  as  embracing  this. 

This  insertion  undoubtedly  would  not  at  all  in- 
terfere with  the  power  this  Lady  enjoyed  of  dispos- 
ing of  her  residue  by  will  as  a  femme  coverts; 
she  must  comply  with  the  power  given  to  her^  and 
she  must  comply  precisely.     But  we  submit  she 
will  be  found  to  have  so  complied  by  as  many  in* 
struments  as  she  shall  have  made^  if  they  are  deedi 
or  wills^  in  the  presence  of  a  certain  number  of 
witnesses ;  her  power  of  testacy  then  is  not  re- 
stricted.    But  it  has  been  said  there  is  an  obstack 
not  at  all  to  be  got  over  in  the  case^  for  there  is  ii 
the  will  a  clause  of  revocation.     It  will  be  sufficient 
to  reply^  that  in  Mr.  Janssen's  will  there  wait 
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elame  of  revocation^  and  that  can  operate  only  so       ^f}^0. 
fiir  as  it  was  intended  to  revoke^  and  no  further.       Tenm. 
The  instructions,  very  fortunately  in   this  case, 
appear  to  have  received  the  solemnity  of  an  act  of 
execution,  as  well  as  the  will,  which  is  a  strong      Jones 
part  of  the  case,  because  we  ask  nothing  to  be  codrinotoit 
taken    in   connexion  with  the  will   except   what       ^^ 
arises  upon  the  face  of  those  executed  instructions; 
and  it  may  be  here  remarked,  that  the  authority  cited 
from  Swinburn  appeared  a  special  authority  for  one 
act  only,  and  not  to  apply  to  an  authority  so  large 
as  that  of  Lady  Bath. 

It  is  said  that,  considering  the  different  occasions 
on  which  these  fair  copies  were  before  her  ladyship, 
and  that  she  made  some  alterations  in  the  residuary 
danse  after  those  fair  copies  had  been  communicated 
to  her,  she  must  have  perceived  this,  and  that  hav* 
mg  perceived  it,  and  having  executed  the  will,  she 
flmst  be  considered  as  having  adopted  it  in  the  state 
in  which  it  stands : — we  argue  from  the  very  tenor 
of  those  alterations  made,  that  she  meant  not  to 
restrain,  but  to  enlarge,  the  beneficial  interest  which 
•he  had  originally  intended,  to  Mrs.  Markham,  and 
her  family,  by  her  instructions,  and  that  she  never 
varied  from  those  instructions,  except  with  an  in- 
tention to  increase  it ;  and  as  to  suppose  that  she 
might  overlook  it,  I  think  that  is  not  going  a  great 
way,  when  my  learned  friends  and  ourselves  find  no 
little  difficulty,  comparing  the  one  instrument  with 
the  other,  in  saying,  what  has  been  provided  for 
and  what  has  not.  With  respect  to  the  draft  being 
extended  from  the  instructions,  as  it  is  contended  to 
be  in  legal  form,  all  these  long  additions  and  am* 
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1810.       plifications  being  added^  as  to  the  distinctions  be- 

Term.  tween  different  children,  in  whom  property  was  to 
vest^  at  twenty-one,  or  marriage,  or  in  case  of  sar- 
vivorship,  have  led^  most  probably,  to  this  omissioo, 

Jones  and  that  her  Ladyship  should  not  perceive,  when 
CoDRiNOTON  ^^'  Kipling  did  not  perceive  the  omission  of  this 

and        particular  clause,  is  not  that  at  which  this  Court 

FULTEMET.  I,  ^  . 

would  express  any  very  great  surprise. 

It  has  been  said  the  Court  ought  to  lean,  since 
the  statute  of  Distributions,  in  favour  of  the  hus- 
band, in  cases  of  this  kind :  that  is. an  observattoo, 
1  think,  of  no  very  great  weight ;  for  the  Court 
will  have  no  leaning  but  that  of  the  law,  and  the 
leaning  of  the  law  is  to  follow  the  intention  of  tbt, 
party.    That  it  was  not  the  intention  of  Lady  Bath 
to  give  her  husband  more  than  a  life  .intereat  b 
clear  and  manifest  upon  the  will  itself :  there  it  no 
occasion  to  travel  out  of  the  instrument  to  discover 
that;  for  the  very  last  clause  she  has  added  shews 
it.     Supposing  Mrs.  Markham  to  die  without  leav- 
ing any  issue  whatever,  she  then  inserts  an  odj 
child  of  her  own,  whether  son  or  daughter ;  the 
insertion  seems  merely  to  exclude  (if  there  sbonU 
be  such  a  child)  the  brothers  and  sisters  of  Mrs, 
Markham  ;  but  if  there  shall  be  no  such  child,  she 
then  gives  that  interest  which  Mrs.  Markham  and 
her  family  would  have  to  the  brothers  and  sisten  of 
Mrs.  Markham;  and  the  very  postponing  the -in- 
terest of  an  only  child  to  the  event  of  this  Lady 
dying  without  leaving  any  issue  appears  to  meto 
create  an  inference  too  strong  to  fail  of  its  effect  ai 
to  the  intention  of  this  lady^  and  to  shew  that  her 
intention  of  leaving  this  property  to  Mrs.  Mark- 
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ham  applied  equally  to  that  event  which  has  taken       isio. 
place^  she  using  the  term  "younger  children"  only       li^, 
in  that  part  of  her  instructions^  because  no  eldest 
whatever  had  even  been  mentioned;  and  it  appear- 
ing from  the  whole  tenor  of  that  instrument^  that      Jones 
an  eldest  was  not  at  that  time  at  all  in  her  contem-  Codrinotok 
plation^  the  testatrix  knowings  or  at  least  think-        «nd 
ing,  that  an  elder  child  would  be  amply  provided 
for  by  other  means. 

We  trusty  upon  the  whole^  on  the  authority  of 
Janssen  v,  Damer^  Gerrard  v.  Gerrard,  and  the 
several  other  cases  wherein  it  has  appeared  that  the 
Court  has  exercised  the  power^  not  only  of  supply- 
ing facts^  but  of  remedying  the  mistakes  as  well  as 
the  frauds  of  parties,  that  we  are  entitled  to  ask  the 
admission  of  this  allegation. 

Judgment. 

Sir  John  Nicholl, 

The  question  in  this  case  arises  upon  the  will  of 
the  deceased  Lady  Bath,  who  died  in  1808.  The 
will  is  dated  on  the  5th  of  November,  1794,  and 
the  codicil  on  the  25th  of  August,  1805.  Probate 
of  the  will  and  codicil  was  taken  out  by  the  exe- 
cutors named  in  the  will.  That  is  called  in,  nearly 
twelve  months  afterwards;  and  the  executors  are 
cited  to  take  a  new  probate  of  the  will  and  codicil, 
and  of  some  executed  instructions,  as  together  con- 
taining the  will  of  the  deceased.  The  circumstances 
of  the  case  are  very  fully  stated  in  the  allegation, 
which  has  been  given  in.  That  allegation  states, 
Jrst,  that  Lady  Bath  died  on  the  14th  July,  1808, 
leaving  behind  her  Sir  James  Pulteney,  her  lawful 
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1810.       husband,  bat  no  issue.     Secondly,  That  articles  of 
Tcf^.      ag^reement  were  entered  into  in  contemplation  of  a 
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marriage  between  Lady  Bath  and  Sir  James  Palte- 
ney,  whereby  all  the  real  and  personal  estates  be- 
Jones      longing  to  Lady  Bath,  except  as  therein  mentioned^ 
CoDRiiroTON  were  agreed  to  be  conveyed,  assigned,  surrendered, 
^    ^d        g^n  J  transferred,  to  certain  trustees  who  should  make 
such  grants,  assignments,  and  so  on,  as  Lady  Hath 
should  from  time  to  time  after  the  solemnization  of 
the  marriage  direct  by  deed  or  will,  executed  by  her, 
and  attested  by  three  or  more  witnesses.    Thirdfy, 
That  while  these  articles  were  in  preparation,  and 
before  the  execution  of  them.  Lady  Bath  gave  verbal 
directions  to  John  Kipling,  Esq.  of  the  six  clerk's 
oflBce,  who  acted  as  her  legal  adviser,  to  prepare  a 
new  will  for  her.    It  appears  that  she  had  executed 
one  previous  to  the  marriage:  but  she  gave  di- 
rections for  another  which  she  intended  to  execute 
soon  after  the  solemnization  of  the  intended  mar- 
riage. That  pursuant  to  these  directions  Mr.  KipUng 
did  prepare  an  instrument  in  the  nature  of  heads  or 
instructions  for  a  will  which  was  delivered  to  Lady 
Bath  a  short  time  before  the  marriage,  the  marriage 
taking  place  upon  the  24th  of  July,  1794.  Fourth^, 
That  Mr.  Kipling  afterwards  attended  Lady  Bath 
several  times  to  adjust  the  instructions  ;  and  afler 
the  same  had  been  adjusted,  they  were  fair  copieC 
by  order  of  Mr.  Kipling,  it  being  thought  expedieni 
that  they  should  be  executed  by  Lady  Bath^  in  con< 
sequence  of  her  being  on  the  eve  of  departure  foi 
Scotland^  to  remain  for  some  months  immediately^ 
after  her  marriage,  and  before  a  will  or  testameik  ^ 
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tary    appointment    could    conveniently    be    ex-       igio. 
tended  in  legal  form^  pursuant  to  &uch  instructions.      ^^^^^ 
That  upon   the  last  sheet  of  the  feir  copy  Mr.     \^\^ 
Kipling  caused  a  memorandum  to  be  written  in  the     Fawcett 
words  fallowing  :  *'  The  above  instructions   con-       Jones 
tained  in  this  and  the  preceding  sheets  have  been         ^d 
given  by  me  to  John  Kipling,  Esq.^  in  order  to        and 
enable   him   to  prepare   my  will  or  testamentary   P^^teney. 
appointment  in  nature  of  a  will :  but  as  it  cannot 
conveniently  be  prepared  and  executed  before  my 
leaving  London,  I  do  therefore  publish  and  declare 
this  paper  writing,  contained  in  six  sheets,  as  and 
for  my  last  will  and  testament,  or  testamentary 
appointment,  in  the  nature  of  a  will,  pursuant  to 
and  in  execution  of  a  power  reserved  to  me  by 
my  marriage  articles,  and  of  all  other  powers  in 
me  vested,   or   enabling  me  in  that   behalf,  and 
direct  that  it  shall  have  the  same  force  and  effect 
as  if  a  will  had  been  executed  pursuant  to  these 
instructions." 

The  articles  go  on  to  plead  ^^  that  soon  afterwards 
these  instructions  so  prepared  were  delivered  to 
Lady  Bath.  Fifthly,  That  Lady  Bath  kept  the  in- 
structions under  consideration  for  several  days,  and 
in  her  own  hand  made  several  alterations  therein. 
That  on  her  way  to  Scotland  she  paid  a  visit  at 
Stokesley,  in  the  County  of  York,  the  residence  of 
Mrs.  Elizabeth  Evelyn  Fawcett,  then  Markham  ; 
and  while  there  on  or  about  the  3d  day  of  August, 
1794,  signed,  sealed,  published  and  declared,  the 
said  instructions  as  her  last  will  and  testament,  or 
testamentary  appointment,  and  the  execution  was 
attested  by  three  witnesses."     [So  that  this  instru-- 
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ment  is  attested  in  the  manner  required  by  tbe 
power.  If  there  were  any  defect  in  that  respect, 
of  course  it  would  be  fatal :  but  it  was  eiecuted 
according  to  the  power.] 

The  sixth  article  refers  to  these  instruotioni. 

The  seventh  then  goes  on  to  plead  ''  that  Lady 
Bath^  after  having  executed  the  said  instroctioM 
for  her  will^  transmitted  the  same  to  Mr.  Kipling 
accompanied  by  a  letter,  as  follows :— - 

Stokeslejf,  ^th  August,  1791 
''  Sir, 

I  send  you  by  this  day's  mail  coach  theii* 
structions  for  my  will. — I  have  been  very  unwcDi 
which  has  prevented  my  returning  thero  soonflf. 
I  hope  you  will  receive  them  before  you  have  Mit 
off  the  will  itself,  as  you  will  perceive  I  have  made 
a  very  material  alteration  in  the  last  folioj  which  of 
course  must  be  made  also  in  the  will. 
I  am.  Sir, 

Your  obedient  humble  servant, 

Pulteney  Bath. 
P.S.  I  beg  you  to  direct  your  answer  to  Edin- 
burgh." 

The  article  goes  on  to  allege  ''  that  the  twofiae* 
27  and  28,  from  the  top  of  the  sixth  sheet,  weie 
obliterated  and  struck  through  in  the  manner  tbef 
now  appear  prior  to  the  execution  of  the  iaii'^' 
ment,"  [that  being  the  alteration  alluded  to  in  tke 
letter,  which  was  only  interposing  certain  P^' 
sons  between  Mrs.  Markham's  issue,  and  her  bo* 
thers  and  sisters,  and  therefore  not  material  to  ^ 
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present  consideration^  except  for  the  purpose  of       isio. 
shewing  that  the  testatrix  had  paid  particular  at-       Term. 
tention  to  her  disposition  of  this  residue.]  Eighthly, 
That  Mr.  Kipling  having  received  directions  from 
Lady  Bath  to  cause  these  instructions  for  her  will       Jones 
to  be  extended  in  proper  legal  form^  and  being  CoDRiNOToif 
himself  much  engaged  by  other  business^  applied         ***d 
to  the  late  Mr.  Holiday,  a  conveyancer  of  eminence, 
in  order  to  recommend  him  some  proper  person  to 
frame  a  will  for  Lady  Bath,  in  conformity  to  the 
instructions   which   had   been   so  executed ;    and 
he  accordingly  recommended  his  draftsman,  Mr. 
Christopher  Wightman,  to  whom  some  time  in  the 
month  of  August,    1794,   Mr.  Kipling  delivered 
the  instructions  in  order  to  prepare  a  will  in  strict 
conformity  thereto.     Ninthly,  That  Mr.   Wight- 
man    did   prepare    a   draft,   and   delivered    it  to 
Mr.  Kipling  for  his  perusal.     That  the  draft  was 
inspected  by  Mr.  Kipling ;  but  the  difference  be- 
tween the  draft  and  the  instructions  escaped  his 
observation  ;  and  he  caused  two  fair  copies  thereof 
to  be  made  for  execution  which  were  delivered  or 
transmitted  to  Lady  Bath. 

[The  draft  of  the  will  is  brought  before  the  Court, 
and  it  appears  to  have  undergorie  a  very  careful 
revision  ;  there  are  alterations  in  various  parts,  and 
particularly  in  this,  which  I  should  apprehend  to 
be  in  the  handwriting  of  Mr.  Kipling  himself.] 

The  tenth  article  is  important.  "  That  after 
the  two  fair  copies  of  the  draft  of  the  will  had 
been  received  by  Lady  Bath,  she  directed  an  al- 
teration to  be  made  by  extending  the  bequest  of 
the  residue  of  her  personal  estate  for  the  benefit 
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1810.       of  Mrs.  Fawcett.  then  Markham^  and  her  issue, 

fiilnrv 

Term.  ^^  ^^^^  effect  as  well  in  the  event  of  there  being 
only  one  daughter,  and  no  other  child  of  her,  the 
testatrix,  as  in  the  event  expressed  in  the  instruc- 

Jones  tions  of  there  being  one  only  son;  and  farther  to 
CoDRiNGTON  ^equeath  the  said  residuary  personal  estate  in 
and  default  of  issue  of  the  said  Elizabeth  Evelyn  Faw- 
cett,  then  Markharo,  to  an  only  child  of  her  the 
said  testatrix,  whether  son  or  daughter,  in  pre- 
ference to  the  brothers  and  sisters  of  the  said 
Elizabeth  Evelyn  Fawcett ;  but  did  not  discover 
the  omission  and  difference  between  the  said  foir 
copies,  and  her  original  instructions  so  executed 
by  her.  That  the  alterations  so  directed  by  the 
testatrix  were  accordingly  made  in  the  residuary 
bequest,  by  Mr.  Wightman,  or  his  clerk,  which 
rendered  it  necessary  to  take  away  some  sheets  of 
the  two  fair  copies  and  to  substitute  others. 

Eleventhly,  That  after  the  fair  copies  had  been 
altered,  they  were  executed  by  Lady  Bath,  on  the 
5th  of  November,  1794,  and  attested  by  three  wit- 
nesses. 

Twelfthly,  That  the  parts  were  sealed  up  is 
envelopes,  one  delivered  to  Mr.  Kipling,  and  the 
other  to  Lady  Bath." 

Here  are  then  fresh  instructions  given  by  the 
deceased  herself,  founded  upon  a  consideration  and 
an  accurate  observation  of  this  draft  of  the  will 
itself,  and  especially  referring  to  the  disposal  of  the 
residue.  It  is  said  that  the  fresh  instructions  were 
given  as  well  in  the  event  of  there  being  only  one 
daughter,  and  no  other  child  of  her  the  testatrix, 
as  in  the  event  expressed  in  the  said  instructions  of 
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there  being  only  one  son.     Now  I  see  nothing  in        isio. 
» these  instructions  as  to  the  event  of  there  being       ^^^^^^ 
only  one  son.     Nothing  of  the  sort  is  here  intro-     '^-^'"v-^^ 
duced.  and  therefore  there  must  have  been  some    ^^^c^^ 
previous  instructions  given  in  some  way  or  other       Jones 
as  to  this  event,  for  it  does  not  form  a  part  of  these  Cojp*"^^^^,, 
instructions  ;  and  if  the  Court  pronounces  for  these         and 
instructions  in  conjunction  with  (he  other,  it  pro-      u*-teney. 
nounces  for  them  without  those  intervening  in- 
structions, which  may  have  very  materially  varied 
the  former  instructions. 

The  thirteenth  article  refers  to  the  will  in  the 
registry  of  this  Court  on  which  probate  was  taken, 
being  (he  part  which  remained  in  the  custody  of 
Lady  Bath. 

The  fourteenth  pleads,  *'  that  when  Lady  Bath 
executed  the  will,  she  apprehended  it  was  in  confor- 
mity to  her  instruc(ions,  except  as  she  had  directed 
the  residuary  clause  to  be  altered,  and  that  neither 
Mr.  Kipling  nor  Mr.  Wightman  had  ever  received 
any  instruc(ions  whatsoever,  different  from  or  other 
than  the  executed  instructions  :"  [but  of  (hat  I  must 
observe,  the  Court  can  only  be  furnished  with  the 
parol  evidence  of  these  persons,  speaking  to  what 
passed  fif(een  years  before  they  can  be  examined. 
Yet  it  is  quite  clear  that  there  were  some  interme- 
diate instructions.] 

The  Jijleenth  pleads  *'that  no  omission  in  the 
will,  or  difference  between  the  will  and  the  in- 
structions from  which  it  was  drawn  (other  than 
the  alterations  specified  in  the  tenth  article),  was 
discovered  during  the  lifetime  of  Lady  Bath:  but 
since  her  death  it  has  been  found  that  the  clause 
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1810.       of  Mrs.  Fawcett,  then  Markham,  and  her  issue. 
Term.      ^^  ^^^^  effect  as  well  in  the  event  of  there  being 
only  one  daughter,  and  no  other  child  of  her,  the 
testatrix,  as  in  the  event  expressed  in  the  instruc- 
Jones       tions  of  there  being  one  only  son;  and  further  to 
CoDRiNGTON  ^^q^^ath   thc  said   residuary   personal  estate    in 
and        default  of  issue  of  the  said  Elizabeth  Evelyn  Faw- 
cett,  then  Markham,  (o  an  only  child  of  her  the 
said  testatrix,  whether  son  or  daughter,  in  pre- 
ference to  the  brothers  and  sisters  of   the  said 
Elizabeth  Evelyn  Fawcett ;  but  did  not  discover 
the  omission  and  difference  between  the  said  ftiir 
copies,  and  her  original  instructions  so  executed 
by  her.     That  the  alterations  so  directed  by  the 
testatrix  were  accordingly  made  in  the  residuary 
bequest,   by  Mr.  Wightman,  or  his  clerk,  which 
rendered  it  necessary  to  take  away  some  sheets  of 
the  two  fair  copies  and  to  substitute  others. 

Eleventhly,  That  after  the  fair  copies  had  been 
altered,  they  were  executed  by  Lady  Bath,  on  the 
5th  of  November,  1794,  and  attested  by  three  wit- 
nesses. 

Tweljlkly,  That  the  parts  were  sealed  up  in 
envelopes,  one  delivered  to  Mr.  Kipling,  and  the 
other  to  Lady  Bath.'' 

Here  are  then  fresh  instructions  given  by  the 
deceased  herself,  founded  upon  a  consideration  and 
an  accurate  observation  of  this  draft  of  the  will 
itself,  and  especially  referring  to  the  disposal  of  the 
residue.  It  is  said  that  the  fresh  instructions  were 
given  as  well  in  the  event  of  there  being  only  one 
daughter,  and  no  other  child  of  her  the  testatriXj 
as  in  the  event  expressed  in  the  said  instructions  of 
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there  being  only  one  son.  Now  I  see  nothing  in  isio. 
these  instructions  as  to  the  event  of  there  being  t^J^. 
only  one  son.     Nothing  of  the  sort  is  here  intro-     ^^-^'v^n^ 

duced.  and  therefore  there  must  have  been  some    ^awcett 

...  ^" 

previous  instructions  given  in  some  way  or  other       Jones 

as  to  this  event,  for  it  does  not  form  a  part  of  these  Cojp*"^^^^,, 
instructions  ;  and  if  the  Court  pronounces  for  these         tDd 
instructions  in  conjunction  with  (he  other,  it  pro-    ^^^^^^^^ 
nounces  for  them  without  those  intervening  in- 
structions, which  may  have  very  materially  varied 
the  former  instructions. 

The  thirteenth  article  refers  to  the  will  in  the 
registry  of  this  Court  on  which  probate  was  taken^ 
being  (he  part  which  remained  in  the  custody  of 
Lady  Batb. 

The  fourteenth  pleads,  *'  that  when  Lady  Bath 
executed  the  will,  she  apprehended  it  was  in  confor- 
mity to  her  instruc(ions,  except  as  she  had  directed 
the  residuary  clause  to  be  altered,  and  that  neither 
Mr.  Kipling  nor  Mr.  Wightman  had  ever  received 
any  instruc(ions  whatsoever,  different  from  or  other 
than  the  executed  instructions  :''  [but  of  that  I  must 
observe,  the  Court  can  only  be  furnished  with  the 
parol  evidence  of  these  persons,  speaking  to  what 
passed  fifteen  years  before  they  can  be  examined. 
Yet  it  is  quite  clear  that  there  were  some  interme- 
diate instructions.] 

The  Jijleenth  pleads  *'that  no  omission  in  the 
will,  or  difference  between  the  will  and  the  in- 
structions from  which  it  was  drawn  (other  than 
the  alterations  specified  in  the  tenth  article)^  was 
discovered  during  the  lifetime  of  Lady  Bath :  but 
since  her  death  it  has  been  found  that  the  clause 
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1810.      inserted   in   the  said  will  for  disposing  of  there- 

•WW  .  »  *  ^^ 

Term.  8>due  of  her  personal  estate,  in  the  event  which  has 
^-^^^^^  happened  of  her  dying  without  leaving  any  issue, 
Fawcett  jig-g^g  from,  and  is  not  coextensive  with,  the  clause 
Jones  in  the  instructions  applying  to  the  said  residuary 
CoDRi^'GTOM  ^^qi^cst  in  the  same  event,  inasmuch  as  by  the  will 
and  Lady  Bath^  after  the  death  of  her  father  and  her 
husband,  and  of  the  survivor  of  them,  directed  her 
trustees  thereinbefore  mentioned  to  apply  the  re- 
sidue and  interest  for  the  separate  use  of  Mrs. 
Fawcett,  and  for  the  use  and  benefit  of  her  issuCj 
in  the  case  only  of  the  testatrix  having  one  child 
living  at  the  time  of  her  own  decease :  whereas 
by  the  instructions  she  ordered  and  intended  her 
trustees,  after  the  death  of  her  father  and  husband^ 
to  apply  the  interest  of  her  residue  to  the  separate 
use  of  the  said  Mrs.  Fawcett  for  life,  and  after  her 
death,  to  her  children  and  grandchildren,  as  she, 
the  said  Mrs.  Fawcett  should  appoint,  in  the  case 
of  the  default  of  younger  children  of  the  testatrix; 
meaning  thereby,  whether  such  default  of  younger 
children  arose  from  a  total  failure  of  issue  of  the 
said  testatrix,  or  by  her  leaving  an  only  child:"  [now 
to  this  part,  pleading  her  intention  and  meaning, 
parol  evidence  alone  can  be  introduced,] — "  That 
such  diHerence  arose  solely  through  the  inadver- 
tency of  Mr.  Wightman,  the  draftsman  employed 
to  prepare  the  same,  and  from  Mr.  Kipling  having 
relied  too  much  on  the  accuracy,  of  such  draftsman, 
and  not  having  taken  sufficient  time  to  peruse  and 
consider  the  said  draft,  as  compared  with  the  said 
heads  or  instructions." 

''  The  sixUcnth  article  pleads,  that  on  the  fH 


Fawcett 


PREROGATIVE  COURT   OF   CANTERBURY.  475 

of  Au^st,  1808,  probate  of  the  will  and  codicil^        i8io. 
bnt  without  the  instructions,  was  granted  to  Sir       Term. 
Thomas  Jones,  and  Christopher  Codrington,  Esq., 
two  of  the  executors  named,  a  power  being  reserved 
of  making  the  like  grant  to  Mr.  Kipling.     The       Jones 
seventeenth.  That  the  will  and  instructions  are  now  Codrington 
propounded  as  containins:  toc^ether  the  true  last    „  ^^^ 
will  and  testament  of  Lady  Bath.     The  eighteenth, 
That  Lady  Bath  had  through  life  the  most  un- 
bounded   affection    for    Mrs.    Fawcett,    formerly 
Markham,  who  was  her  cousin ;  that  her  attach- 
ment continued  equally  strong  after  Mrs.  Faw- 
cett's  marriage  with  her  present  husband,   as  it 
had  been  while  she  was  the  wife  of  the  Reverend 
George  Markham;    and  such   her  affection   and 
friendship  continued  till  the  day  of  the  death  of 
Lady  Bath,  who  frequently  spoke  of  Mrs.  Faw- 
cett and    other  children   as  being  the  principal 
objects  of  her  testamentary  bounty.'^ 

This  is  the  substance  of  the  allegation  which  is 
offered  to  the  Court ;  and  the  application  certainly 
does  seem,  in  its  first  complexion,  to  be  one  of 
rather  an  alarming  sort.  Here  is  a  will  regularly 
executed  in  the  most  formal  way,  in  duplicate,  by 
a  person  in  good  health  and  of  perfect  capacity^ 
proceeding  with  great  deliberation^  Paying  great 
attention  to  the  instrument  itself,  eleven  years  after- 
wards executing  a  codicil,  and  not  dying  till  four- 
teen years  after  the  will  is  made  ; — ^yet,  upon  an 
alleged  variation  between  the  instructions  and  the 
executed  instrument,  and  upon  nn  averment,  which 
18  to  be  supported  by  parol  evidence  alone  taken 
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1810.       fifieen  years  after  the  transaction^  suggesting  that 
Term.       ^^^h  variation  was  not  made  by  any  directions  re- 
ceived from  the  deceased^  nor  with  her  privity  or 
knowledge^  bat  through  mere  error  and  oversight 
Jones       of  the  drawer,  and  of  the  confidential  soh*citor.  and 
CoDBiNOTON  ^f  the  testatrix  herself^ — is  the  Court  to  be  called 
and         upon  to  pronounce  for  the  instructions  as  a  part 

PULTENET* 

of  the  will.  This^  I  say^  is  alarming,  because  cer* 
tainly  it  would  be  dangerous  to  open  a  door  to 
parol  evidence  in  order  to  establish  such  a  case. 
If,  however,  the  law  does  warrant  and  enjoin  i(^ 
the  Court  has  only  to  obey. 

Many  authorities  have  been  referred  to  by  the 
counsel  on  both  sides,  and  many  cases  have  been 
quoted;  and  the  present  question,  being  one  of 
very  great  magnitude  in  respect  of  property^  has 
been  very  elaborately  argued.  It  may  not  be  ne- 
cessary for  the  Court  to  restate  many  of  those  cases. 
It  will  be  sufficient  to  extract  the  leading  principles 
applying  to  this  consideration. 

I  apprehend  it  is  a  general  leading  princi[de, 
that,  when  an  instrument  has  been  executed  by 
a  competent  person,  you  must  presume  that  the 
person  so  executing  it  knew  the  contents,  and  the 
effect  of  the  instrument;  and  that  he  intended  to 
give  that  effect  to  it.  In  order  to  decide,  in  gene- 
ral cases,  what  is  the  effect  and  construction  of  an 
instrument,  you  can  only  look  to  the  contents  of 
the  instrument  itself.  If  the  contents  be  doubtful^ 
you  may  receive  extrinsic  evidence  for  the  parpofC 
of  explaining  and  construing  an  instrument ;  hot 
I  shall  not  now  enter  into  the  distinction  between 
ambiguUa8  latens  and  ambiguitas  patens.    But  if 
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a  will  8peaks  clear  of  all  doubt^  no  parol  evidence       1810. 
can  be  admitted  to  construe  it.  Term. 

Another  principle  equally  clear,  and  which 
may  be  comprehended  partly  in  the  former,  is 
that  a  person  by  executing  a  will  supersedes  the 
instructions  and  the  draft  of  that  will.  The  will  Codringtoit 
itself  so  declares  :  it  states  itself  to  be  the  last  will  „  ^^ 
and  testament ;  and  the  testatrix  has  stated  that  she 
revokes  all  other  wills;  therefore,  prima  facie  where 
any  difference  exists  between  the  instructions  or 
draft  and  the  executed  will,  you  must  adhere  to 
the  last  instrument,  the  will ;  and  it  must  be  pre- 
sumed, that  the  deceased  has  either  expressly  di- 
rected, or  at  least  adopted  and  allowed,  such  altera- 
tion. 

The  Courts  have  only  deviated  from  those  pre- 
sumptions where  some  ambiguity  arises  upon  the 
executed  instrument.  There  exists  no  very  mate- 
rial distinction  in  principle  between  the  Court  of 
probate  and  Courts  of  construction,  so  far  as  re- 
spects the  present  point. 

In  the  case  of  Matthews  r.  Warner,  this  Court, 
did  in  the  first  instance  refuse  to  admit  extrinsic  evi- 
dence; and  in  that  it  was  confirmed  by  the  Court 
of  Delegates,  both  Courts  holding,  that  upon  the 
face  of  the  testamentary  paper  the  instrument  was 
perfect  and  complete;  that  there  was  no  ambiguity; 
and  therefore  evidence  that  the  testator  did  not 
intend  it  to  be  his  will  could  not  be  received. 
But  the  instrument  in  that  case,  though  signed  by 
the  testator  declaring  it  to  be  his  will,  was  described 
at  the  head  of  it  as  ''  a  plan  of  a  will ;"  and  was 
also  indorsed  Plan  of  a  Will : — it  was  also  writ- 
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1810.       ten  on  a  piece  of  office  paper,  which  was  rul^d 

Term.      <*ver  wtih  red  lines  ;  and  the  Court  of  review,  b^- 

^^^^"^^^     ing  of  opinion  that  it  was  a  case  in  which  the  are 

fawcett     ^.^g  ^^  ambiguity,  namely,  whether  the  instrome vit 

Jones       had  been  executed  by  the  deceased  as  a  will,  or 

CoDR^NGTON  ^^^ely  authenticated  as  instructions  from  which     a 

and         will  should  be  prepared,  did  admit  extrinsic  e^« 

dence ;  and  the  decision  of  the  courts  below  was 


versed,  it  appearing  by  such  evidence  that  the  de- 
ceased had  no  idea  several  years  afterwards  (hat  \t 
would  operate  as  his  will. 

In  the  case  of  Lord  Cholmondeley  t>.  Lord  Wsl^ 
pole,  the  codicil  expressly  referred  to  a  will  by  date-. 
The  deceased  had  executed  a  subsequent  wiIl,aiid8K. 
doubt  was  suggested  to  which  of  the  two  wills  tbe^ 
testator  meant  to  refer  :  but  the  Court  of  King's^ 
Bench  was  of  opinion  that  there  vras  no  ambiguitf..» 
and  rejected  parol  evidence. 

In  the  case  of  Lord  St.  Helens  v.  the  Marcbio  — 
ness  of  Exeter,  the  codicil  referred  to  a  will  d(^C 
existing ;  therefore  there  was  an  ambiguity,  and 
parol  evidence  was  admitted  in  that  case. 

I  must  here  observe,  that  in  the  Court  of  probate 
there  must  be  some  ambiguity  not  upon  the  constmc-- 
tlon  but  upon  the  factum  of  the  instrument,— ^not 
whether  a  particular  clause  will  have  a  particular  ef' 
feet,  but  whether  the  deceased  meant  that  particah' 
clause  to  be  part  of  the  instrument; — whether  tbc  co- 
dicil was  meant  to  republish  a  former  or  asubseqaeot 
will; — whether  the  residuary  clause  was  fraudu- 
lently introduced  without  the  knowledge   of  the 
testator,  (for  fraud  of  course  would  go  to  the  found- 
ation of  the  will ;) — whether  the  residuary  dame 
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was  accidentally  omitted  as  in  the  case  of  Janssen        ipio. 
V.  Darner  ; — whether  an  instrument  be  subscribed       Term. 
in  order  to  authenticate  it  as  memoranda  for  a  future 
will^   or  to  execute  it  as  a  final  will,  as  in  Mathews 
t).  Warner ;  these  are  all  questions  of  ambiguity  upon      Jokes 
the  factum  of  the  instrument.     But  where  an  in-  Codrinotom 
strument  has  been  subscribed  by  a  person  of  full        &od 
testamentary  capacity^  the  instrument  carefully  read 
oyer  by   that  person^  and  repeatedly  considered^ 
and  where  no  ambiguity  whatever  appears  upon  the 
face  of  the  instrument^  it  must  be  considered  whe- 
ther in  any  case  of  that  description  the  Court  has 
admitted  parol  evidence ;  and  if  it  have^  whether 
it  was  not  under  circumstances  establishing  the  er- 
ror clear  of  all  doubt. 

la  this  case  it  is  not  suggested  that  there  is  any 
ambiguity  in  the  executed  will;  and  what  the  exact 
clause  is  which  has  been  omitted  has  not^  I  thinks 
been  very  clearly  pointed  out  to  the  Court :  but  it 
is  proposed  that  almost  the  whole  of  the  residuary 
ckiuse^as  it  stands  in  the  instructions.should  be  taken 
89  a  part  of  the  will.  The  residuary  clause  in  the  will 
is  to  this  effect : — After  the  death  of  the  deceased's 
father  and  husband^  the  testatrix  gives  the  residue 
of  her  fortune  to  her  daughters  and  younger  sons ; 
and  if  there  shall  be  an  eldest  or  only  son^  and  but 
one  such  daughter  or  younger  son^  then  she  gives 
the  whole  to  that  daughter  or  younger  son.  The 
time  of  payment  is  then  provided  for^ — ^the  period 
of  vested  interest  is  provided  for^ — the  maintenance 
and  education  of  younger  children  are  all  provided 
for;  and  she  goes  on  then  to  state  what  shall  be  done 
if  she  has  but  one  chiid^  and  this  is  the  stringent  part 
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1810.       of  the  residuary  clause.   ''In  case  she  shall  have  but 

Term.       ^^^  child  living  at  the  time  of  Iter  decease^  be  the 

same  a  son  or  a  daughter^  or  in  case  she  shall  have 

two  or  more  sons  and  no  daughter  or  daughters  Ht* 

Jones      ing  at  the  time  of  her  decease^  and  all  of  them  but 

CoDRiNoTON  ^"^  8^^"  depart  this  life  under  the  age  of  twenty- 

and        one  years  ;  or  in  case  she  shall  have  two  or  more 

PULTENET*  .  , 

daughters^  and  no  son  or  sons  living  at  the  time  of 

r 

her  decease^  and  all  of  them  but  one  shall  depart 
this  life  under  the  age  of  (wenty-one  years^  and 
without  having  been  married  ;  or  in  case  she  sball 
have  both  sons  and  daughters,  and  all  but  one  be- 
ing a  son  shall  die  under  twenty-one  years^  or  be- 
ing a  daughter  shall  die  under  that  age  and  ua- 
married,  then  she  leaves  the  residue  to  Mrs.  Mark- 
ham  and  her  children  ;  and  if  Mrs.  Markham  bai 
no  issue^  or  her  issue  die  before  their  having  ac- 
quired a  vested  interest^  then  the  property  is  left  to 
the  testatrix's  only  son  or  her  only  daughter :  bat 
if  they  shall  have  died^  and  Mrs.  Markham  also 
shall  have  died  without  any  issue^  then  it  is  be- 
queathed over  to  the  brothers  or  sisters  of  MrSt 
Markham  and  their  executors." 

Now  upon  the  executed  instrument  itself  it  if 
not  contended  that  there  is  any  ambiguity  in  re- 
spect of  its  effect.  If  there  be  any  ambiguity  upon 
the  executed  instrument,  the  Court  of  construction  ii 
the  proper  tribunal  to  decide  upon  that  ambiguity^ 
and  to  admit  or  reject  parol  evidence  for  the  pu^ 
pose  of  explaining  it :  for  that  Court  has  quite  as 
extensive  powers  as  this  Court  to  receive  evi- 
dence to  explain  whatever  is  ambiguous  upon  the 
face  of  the  will  itself. — But  it  has  been  contend- 
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^,  and  80  the  case  is  pi>t^  that  an  ambiguity  is  ^^}0* 
raised  by  looking  at  and  comparing  the  instruc-  Temi. 
-tions  given  for  this  will  with  the  will  itself: 
and  the  instructions  which  are  referred  to  are  in 
these  terms^ — After  giving  it  to  her  father  and  her  Jones 
Imsband^  then  after  the  death  of  the  husband/' then  Codrington 
to  assign  and  transfer  the  principal  and  all  accu-  ^^ 
molation  of  interest  among  her  younger  children 
equally  to  sons  at  twenty-one^  and  to  daughters  at 
Cwenty-one  or  marriage ;  and  in  default  of  such 
issne^  that  is^  in  default  of  younger  children  or 
daughters^  to  apply  the  interest  to  the  separate  use 
of  the  said  Elizabeth  Evelyn  Markham^  for  her 
life^  and  after  her  deaths  to  her  children :  and  in 
default  of  such  issue  to  the  surviving  brothers 
and  sisters  of  Mrs.  Markham;"  between  which 
clauses  there  is  a  subsequent  interposition  of 
the  only  son  of  the  deceased.  Now  the  ambi- 
guity^ if  any,  is  an  ambiguity  in  these  instruc- 
tions ;  there  might  be  some  doubt  whether  they 
are  not  precisely  the  same.  It  has  been  contended 
by  the  counsel,  who  oppose  this  allegation,  that 
they  are  precisely  the  same;  and  the  Court  must 
presume  that  Mr.  Wightman  in  drawing  the  will 
from  these  instructions,  and  Mr.  Kipling  in  pe- 
rusing this  will  as  drawn  from  these  instructions, 
and  the  deceased  in  perusing  and  executing  the 
will  as  prepared  from  these  instructions,  did  under- 
stand them  to  be  precisely  the  same.  I,  hovvever, 
incline  to  think  there  is  a  variation  between  them, 
because  the  instructions  wduld  seem,  upon  the 
more  literal  interpretation  of  them,  to  convey  the 
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1810.  residue  to  Mrs  Pawcett,  in  case  there  ifere  no 
T^m.  children  at  all^  for  it  is  given  to  her  provided 
there  are  no  younger  children  ;  and  if  there  are  no 
children  at  all.thereare  no  younger  children:  wher^ 
Jones      as  in  the  will  it  is  given  in  the  event  of  there  being 

CoDRiNGTON  ^"^  ^^^>  ^"^  ^^"^  ^y'^ff  ^"^^  Icaviug  one  son,  tnd 
and  so  on:  but  if  there  is  an  ambiguity  at  all,  it  is  in  tlie 
instructions,  for  they  have  been  obliged  to  pkid 
in  the  tenth  article,  that  thereby  she  meant  and 
intended  to  give  this  residue  to  Mrs.  Fawcett 
and  her  family,  in  the  event  of  there  beiag  no 
younger  children,  whether  that  arose  from  there 
being  no  children  at  all,  or  from  her  leaving  only 
one  child. 

But  the  matter  does  not  rest  here ;  for  it  is 
pleaded  in   the  tenth  article  that   ''  after  gifii^ 
these  instructions,  and  the  instrument  being  pio- 
pared,  the  drafts  were  sent  to  Lady  Bath,  tad 
she  directed  an  alteration  by  extending  the  be- 
quest of  the  residue  of  ber  personal  estate  M> 
or  for  the  benefit  of  the  said  Elizabeth  Eveijr* 
Fawcett  and  her  issue,  to  take  effect  as  well  in  tbc 
event  of  there  being  only  one  daughter  and  o^ 
other  child  of  ber  the  testatrix,  as  in  the  event  ex- 
pressed in  the  said  instructions  of  there  being  od^ 
only  son :  and  further  to  bequeath  the  said  res*' 
duary  personal  estate,  in  default  of  issue  of  tb^ 
said  Elizabeth  Evelyn  Fawcett,  to  an  only  child  c^ 
ber  the  said  testatrix,  whether  son  or  dangbter,  i^ 
preference  to  the  brothers  and  sisters  of  the  f/SA 
Elizabeth  Evelyn  Fawcett/'    Why  then  it  is  qnitt 
clear  from  this  account  that  supposing  there 
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any  difference  in  the  residuary  clause  between  the        ^^lo. 
will  and  the  executed  instructions^  yet  that  after       Term. 
the  residuary  clause  h'ad  been  prepared^  the  matter 
bad  been  reviewed  and  reconsidered  by  her^and  those 
very  directions  for  the  preparation  of  the  residuary       Jones 
clause  had  been  extended^  and  changed  and  altered  Codrinoton 
by  her ;  that  subsequently  to  the  bequest  of  the  resi-        *°^ 
due  in  default  of  Mrs.  Fawcett's  issue  to  her  brothers 
and  sisters^  she  had  substituted  an  only  son  of  her 
ewn ;  and  had  gone  further^  and  introduced  an  only 
daughter  of  her  own^  provided  she  left  no  other 
child  ;  and  that  then  she  went  on  to  provide  for  the 
case  of  her  dying  without  issue^  and  Mrs  Mark- 
ham   dying  without    issue ;    so    that  the  whole 
of  this  was  revised  and  reconsidered^  and  new- 
moulded  by  her  after  the  draft  of  this  will  had  been 
flabmitted  to  her  consideration. 

Now  various  conjectures  may  be  formed  in  re- 
spect to  the  subject:  perhaps  the  probability  is 
that  it  was  a  matter  of  oversight  by  the  testa- 
trix herself,  and  Mr.  Wightman^  and  Mr.  Kip- 
liog.  But  can  the  Court  in  a  case  of  this  descrip- 
tion decide  upon  probability  and  conjecture  as 
tQ  what  was  the  intention  of  the  testatrix^  when 
it.  appears  most  clearly  that  she  had  the  whole 
matter  submitted  to  her  own  consideration^  and 
gave  these  additional  instructions.^  If  there  was  any 
vfiriation^  what  is  the  Court  to  presume  P  The  Court 
can  only  safely  presume^  and  can  only  safely  allow 
it  to  be  asserted^  that  this  variation  was  a  variation 
adopted  by  the  deceafied^  or  directed  by  her^  or  at 
least  approved  by  her ;  it  could  not  sqfdy  permit  it 


i>i  CASES  DETERMINED  IN  THE 

^i^*       to  be  asserted  that  the  whole  of  this  was  contrary  to 

'l^rm*      ^^^  intentions  of  the  deceased^  and  was  all  a  com- 

'^^^>^^     plete  oversight  on  her  part  unless  on  circamstancei 

l^AwcETT    amounting:  to  the  most  clear  demonstration  that 

Jones      such  were  not  the  real  intentions  of  the  deceased — 

CoDEuiGTOK  ^"^  ^^^^  '^  happened  either  by  some  fraud  practised 

>nd        upon  ber^  or  by  some  manifest  omission  on  the  pari 

of  the  persons  with  whom  she  advised. 

Among  the  cases  which  have  been  quoted^  thai 
which  appears  to  come  nearest  the  present  case 
is  certainly  that  of  Damer  v.  Janssen  ;  for  the 
other  cases  have  been  very  satisfactorily  diatia- 
guished  from  the  present  by  the  learned  gentlemeo 
whom  I  have  just  heard.     In  the  case  of  Bridge  9. . 
Arnold^  where  a  part  was  expunged^  that  appeant^ 
have  been  on  the  ground  of  insanity,  or  the  want  a( 
satisfactory  proof  of  instructions  given  by  a  testiUv 
having  capacity.     Barton  v.  Robins  was  a  case  of 
fraud. — The  case  of  Micklem  v.  Franklin  was  opwi 
the  constructive  revival  of  a  former  will.  The  other 
case  1  would  also  shortly  notice  is  Gerrard  v.  Ger- 
rard — there  the  will  had  an  ambiguity  upon  the 
face  of  it : — the  words  of  the  will  were,   "  I  •?• 
point  her  executrix  and  residuary  legatee.''  No 
name  appeared  to  which  the  pronoun  '^her"ie- 
ferred:  but^   by    admitting    the   instructions  sed 
receiving  parol  evidence^  it  was  clear,  the  wordif 
^'  my   dear  wife/'   had  been  omitted  in  writing 
over  the  will,  and  therefore  parol  evidence  wn 
admitted  to  explain  the  ambiguity  in  the  will  itidf* 
But  the  case  of  Damer  v.  Janssen  is  principiUj 
relied  upon  to  lay  a  ground  for  the  admission  of  th^ 
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present  allegation  ;  and  it  is  for  the  Court  to  con-  ^?^^' 
aider  whether  it  goes  the  whole  length — and  that  Term. 
cannot  be  considered  without  stating  that  case 
pretty  much  at  large. 

[^The  Judge  then  stated  circumstantially  the  al-       Jones 
Ugation  in  the  case  of  Darner  v.  Janssen."]  CoDRiMOToir 

This  is  the  case  of  Darner  v.  Janssen^  in  which    «  *°^ 
toe  parties  were  allowed  to  go  into  proof  by  this 
Courts  and  the  superior  Courts  the  Court  of  De- 
legates.     In  that  case  there  was  shewn  a  clear  ^^^ 
Bianifest  omission  of  one  entire  important  clause^ 
^md    in  respect    to    the    construction   of   which 
Ifaere  was  not  the  slightest  ambiguity  whatever. 
Etcd  upon  the  face  of  the  instrument  there  did  ap- 
pear something  of  an  ambiguity  with  respect  to 
the  contents^  for  there  was  a  total  omission  of 
Mnj  disposal  of  the  residue — and  a  total    omis- 
non  of  a   provision  for  one  of   the  deceased's 
^ogbters.      It  should  seem^  therefore^  from  the 
paper  itself,  that  something  had  been  omitted  :  but 
«till  more  was  there  an  appearance  of  an  omission 
^henthe  paper  was  compared  with  the  former  exe- 
cuted will;  because  in  the  former  executed  will  there 
ymB  a  residuary  clause^  and  that  residuary  clause 
mras  in  favour  of  this  omitted' daughter  : — again^ 
the  omission  yet  more  strongly  appeared^  by  com- 
paring the  will  with  the  instructions  for  the  will^ 
wbieh  were  found  in  the  escritoire  of  the  deceased^ 
inasmuch  as  there  was  in  those  instructions  this  re- 
^daary  clause  in  favour  of  the  youngest  daughter; 
-Md  it  was  not  ticked  off  in  the  same  manner  as  the 
'Other  legacies  were^  when  the  draft  was  copied : 
^hepefore^  taking  those  papers  together,  there  was 
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isio.       a  strong  appearance  of  some  omission,  as  well  m 
Term.      ^^^^  ambiguity,  upon  the  face  of  the  will  itself. 

In  the  next  place  the  proof  did  not  depend  iipoa 
mere  parol,  but  primarily  on  a  paper,  namely,  the 
JoNEk  instructions,  written  by  the  deceased  himself. 
CoDBiNoTON  ^here  was  no  doubt  what  he  intended  by  that 
and  paper :  but  the  intention  of  the  deceased  in  re* 
spect  of  the  disposition  was  further  sttpporled 
by  circumstances  establishing  the  facts  beyood 
all  possibility  of  doubt,  namely,  that  the  eldest 
daughter  had  been  provided  for  ;  that  there  was  a 
former  will  leaving  the  residue  to  the  youngest 
daughter ;  that  there  were  instructions  to  the  same 
purport,  these  instructions  containing  the  residoaiy 
clause,  but  not  in  the  usual  place  ;  that  all  the 
legacies  were  ticked  off,  but  the  residue  was  not 
There  was  also  a  probability,  from  the  deeeased 
being  in  haste  and  ill  health,  and  the  paper  beiag 
merely  sent  to  him,  when  trusting  to  what  was  doae 
by  his  confidential  solicitor,  the  omission  di^ 
have  escaped  his  notice ;  the  declarations  of  Mr. 
Robson,  the  solicitor,  recenti  facto  to  his  part- 
ner Mr.  Scrase,  and  the  declarations  of  the  de- 
ceased himself  at  Bath  to  Mr.  Scrase  confirmed 
the  whole,  and  presented  such  a  body  of  evidencTi 
that  the  Court  might  perhaps  safely  under  the  cir- 
cumstances of  that  case  admit  the  extrinsic  evidence. 
There  is  also  another  important  distinctioBi 
that  between  the  giving  of  the  instructions  to 
Mr.  Robson  and  the  exeeution  of  the  will  by  the 
deceased,  there  were  not  any  intermediate  ia« 
structions  whatever  given  by  him  by  which  he 
could  have  directed  this  omission  of  the  residosrj 
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daQ8e.    And  yet,  as  I  have  always  understood^  not-       i^^^ 
withstanding  all  these  circumstances^   there  was       T^m. 
considerable  hesitation  entertained  in  the  first  in* 
stance^  as  to  the  decision  upon  the  pointy  and  whe- 
ther the  Court  could  admit  evidence  of  such  an  aver-      Jonbs 
aient  against  the  execution  of  the  formal  instrument;  codhuiotoii 
the  presumption  of  law  being  so  strongs  as  has  been         wxA 
already  stated^  that  where  a  person  in  full  posses- 
sion of  capacity  solemnly  and  formally  executes 
an  instrument^  he  must  be  presumed^  and  must  be 
taken^  to  know  the  contents  and  effect  of  that  in- 
strument   The  Court  in  that  case  did  admit  evi- 
dence.    It  is  the  only  case  which  has  happened  in 
this  Court  with  which  I  am  acquainted^  that  at  all 
approaches  the  present ;  and  the  Court  is  to  consi- 
der whether  it  comes  up  to  it. 

Now  in  the  case  I  am  here  called  upon  to  con- 
sider^  the  very  instructions  which  are  attempted  to 
1>e  introduced  are  in  themselves  in  some  degree 
ambiguous.  The  instrument  which  is  executed 
does  not  appear  to  be  ambiguous.  And  what  the 
Court  also  relies  upon  as  distinguishing  the  one 
case  from  the  other  is^  that  between  the  giving 
of  these  instructions  and  the  execution  of  the 
will  iiere  are  fresh  instructions  given^  and  here  is  a 
dmft  of  the  will  submitted  repeatedly  to  the  de- 
ceiased^  and  the  deceased's  attention  is  very  fully 
drawn  to  this  part  of  the  will.  She  considers  it  and 
rttonsiders  it^  and  directs  respecting  it  over  and 
otto  and  over  again;  nay,  at  the  very  time  of 
the  execution  of  the  will^  here  is  in  the  resi- 
daary  clause  itself  an  interlineation  made  in  re- 
spect of  the  contingencies  upon  which  Mrs.  Faw- 
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1810.  cett  was  to  take  the  residue;  that  interlineation 

^^y  is  made  both  in  the  will  and  the  duplicate  by  Mr. 

v^v*^/  Kipling  himself;  and  is  noticed  by  the  deceased 

Fawcett  herself^  for  the  deceased  herself  applies  her  initialt 

Jones        to  it. 

and  y^QYf  then  is  it  possible  that  the  Court  can^  with 

CODRINOTON  "^  ^  ' 

and        any  degree    of  safety  admit    parol  evidence^  to 
PuLTENET.   gi^g^  ji^j^j  ji^jg  variation    which  had  taken  place 

between  the    instructions  and  the  will^    suppos- 
ing any  variation  to  exist   (for  I  am  taking  the 
argument  in  that  shape)  was  not  directed  by  the 
deceased^  or  if  she  did  not  direct  it,  that  she  did 
not  understand  and  approve  it ;  yet  all  this  is  to  be 
established  by  the  recollection  of  Mr.  Kipling  to  be 
examined  15  years  afterwards.    Supposing  that  the 
precedent  of  Darner  v.  Janssen  did  lay  a  foundation 
for  the  Court  to  admit  proof  for  the  purpose  of  svp- 
plying  a  clear  omission  by  oversight ;  yet  the  cir- 
cumstances by  which  that  omission  was  to  be  esti- 
blished,  are  so  very  diflerent  in  their  nature  and 
quality  from  the  present,  that   it  does   not  form 
a    sufficient    precedent.        Even    that    case    was 
considered  to  have  gone  to  the  utmost  length  to 
which  the  Court  could  go^  with  any  degree  of  se- 
curity ;  and  this  Court  cannot  presume  to  extend  it: 
if  it  is  to  be  extended,  that  must  be  left  to  the 
greater  authority  and  wisdom   of  a  superior  tri- 
bunal.    It  is  much  safer  for  this  Court,  consist- 
ing of  a  single  individual,  and  acting  with  all  due 
humility  and  diffidence,  to  adhere  to  the  plain  broad 
landmarks  of  the  law :    it  rarely  happens  that  a 
general   rule  of   law   is  broken  in  upon  for  the 
relief  of  a  particular  case,  that  that  breach  of 
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the  general  rule  is  not  found  to  be  afterwardfl      ]^ilar\i 
attended  with  infinite  mischief.      Here  is  a  will       Term. 
most  carefully  prepared^  most  formally  executed^ 
not^only  by  a  capable^  but  by  a  very  attentive 
testatrix ;  her  attention  specially  directed  to  this 
dause^overand  over  again;  and  the  Court  must  pre-  Codbimotow 
9Qme^  I  thinks  that  the  effect  which  this  clause  will  pgi/rknT. 
have^  was  that  effect  which  the  deceased  intended    * 
it  should  have^ — or  at  leasts   that  proof  to   the 
contrary  cannot  safely  be  admitted  ;  I  cannot  find  a 
sufficient  precedent  for  the  admission  of  parol  evi- 
dence^  under  such  circumstances ;  and  I  think  its  ad- 
fnission  would  introduce  a  most  alarming  insecurity 
in  the  testamentary  disposition  of  all  personal  pro- 
per^.   Upon  these  grounds^  and  sincerely  hoping 
that  this  case  may  be  submitted  to  the  decision  of  a 
'^raperior  tribunal^  (which  probably  it  will  from  Ha 
great  importance^  I  shall  in  the  first  instance  think 
it  my  duty  to  reject  the  allegation. 
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1810.        Fawcett  v.  Jone8^  Codiun6ton>  and  PvLTtmwt: 

Hilary  ■ 

(An  Appeal  from  the  Prerogative  Court  of  Can- 

terhury.) 


Judges'  Dblegamss. — Mr.  JnHict  LiaWrenee,  Mr. 
Justice  Le  Blanc,  Mr.  Baron  Wood,  jyr.AmM, 
Dr.  Ogilvie,  Dr.  EdJ^ittd^^  und  Dr.  Dbistm. 

Before  the  Court  proceeded  to  hear  the  aigv- 
ment  in  the  grie?ance^  the  three  following  articki 
were  tendered  as  additional  to  the  allegaiicMi  m* 
jected  by  the  Court  below. 

First,  Whereas,  in  the  tenth  article  of  the  alle- 
gation given  in  behalf  of  the  said  Elizabeth  Eve- 
lyn Fawcett  (formerly  Markham)  is  alleged  and 
pleaded,  ''  That  after  the  two  fair  copies  of  the 
draft  of  the  will  had  been  received  by  the  Lady 
Bath,  she  directed  an  allegation  to  be  made^  by 
extending  the  bequest  of  the  residue  of  her  per- 
sonal estate  to  and  for  the  benefit  of  the  said 
Elizabeth  Evelyn  Fawcett^  and  her  issue^  to  take 
effect^  as  well  in  the  event  of  there  being  one  only 
daughter,  and  no  other  child  of  the  said  testatrix, 
as  in  the  event  expressed  in  the  instructions  of 
there  being  only  one  son:"    and  further^    ''(o 
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bequeath  the  said  residuary  personal   estate^   in       iBio. 

default  of  issue  of  the  said  Elizabeth  Evelyn  Faw-       Term. 

cett^  to  an  only  child  of  her^  the  said  testatrix^ 

ivhether  son   or  daughter,  in  preference  to  the 

brothers  and  sisters  of  the  said  Elizabeth  Fawcett.      Jone« 

^ow  the  party   proponent  doth  allege   that  the  Coduho^v 

came  was  pleaded  through  error  and  misinform-    ^   ^d 

PyucBvaTa 
cition,  at  the  time  for  two  fair  copies 

of  the  draft  of  the  will  had  been  made  for  exe- 
cution (as  pleaded  in  the  ninth  article),  the  same 
*were  forwarded  by  John  Kipling,  or  by  his  clerk, 
to  Lady  Bath,  at  the  Countess  of  Ancram's  at  Lew- 
iMttle  Abbey,  near  Edinbqrgh,  where  she  was  ex- 
pected to  be,  but  she  had  in  fact  quitted  that  place 
liefpre  the  packet  containing  the  two  copies  of  the 
^will  arrived ;  and  such  packet  remained  with  Lady 
Jkncram  unopened,  until  sent  for  by  the  deceased. 
Secondly,  That  on  the  20th  Sept.  1794.,  John 
Kipling  being  at  Overslone,  in  Northamptonshire, 
received   a  letter  from  Lady   Bath,  dated    frona 
Wansford,  ^^^Oth  Sept.,   1794,  requesting  him  to 
meet  her  at  Northampton,  on  the  evening  of  that 
day  on  business.     That  John  Kipling  accordingly 
went  to  Northampton,  on  the  evening  of  the  20th 
Sept.;  at  which  time,  or  on  the  next  morning.  Lady 
Bath  gave  him  verbal  instructions, and  directions  to 
make  an  alteration  in  her  will^  being  one  of  the  alter- 
ations pleaded  and  set  forth  in  the  tenth  article ;  and 
be  then  wrote,  in  pencil,  a  memorandum  in  his 
pocket-book  in  the  words  following,  viz.  ''  Will  to 
be  altered  eldest  son  and  her  brothers  and 

sister  ;  and  the  party  alleges  that  the  deceased  had 
not,  at  that  time,  nor  did  she  ever  see,  the  draft  of 
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1810.      her  will^  and  she  had  not  then  received  the  fair 
Term,      copies  of  the  draft  forwarded  to  her  for  execution. 
That  she  directed  John  Kipling^  at  this  interview, 
to  write  to  the  Countess  of  Ancram  to  send  him 
Jones      the  parcel  in  which  the  said  copies  were  enclosed ; 
CoDRiNGTON  ^^^  ^^^  parccl  was  accordingly  returned  by  Lady 
and        Ancram,   and  received  by  John  Kipling,  or  bis 
clerk,  on  the  2d  of  October  following,  without  hav« 
ing  been  previously  opened ;   and  on  the  8th  of 
the  same  month  the  said  fair  copies  of  the  will 
were,  by  the  direction  of  John  Kipling,  delivered 
to  Thomas  Bainbridge,  then  a  clerk  of  John  Kip* 
ling's,  to  Christopher  Wightman,  in  order  that  the 
alteration  so  directed  by  the  deceased  might  be 
made  therein.     That  such  alteration  was  accord- 
ingly made  by  Christopher  Wightman,  or  his  clerk, 
in  the  manner  pleaded  in  the  tenth  article  of  the 
allegation;  and   thereupon,   in  the  copying  such 
altered  part  of  the  said  will,  and  several  of  the 
sheets  in  each  fair  copy  of  the  will  were  on  the 
13th  of  Oct.  taken  therefrom,  and  four  other  sheets 
containing    the  said  alteration  were  written  and 
substituted  in  their  stead. 

Thirdly,  That  on  the  13th  Oct.  John  Kipling 
being  at  Overstine,  sent  a  letter  to  the  deceased, 
who  was  then  in  London,  or  soon  expected  to  be, 
on  her  way  to  the  continent,  wherein,  referring  to 
the  very  alteration  pleaded  in  this  and  the  pre- 
ceding article,  he  expressed  himself  in  the  words 
following :  ''  The  will  and  duplicate  having  been 
returned  by  Lady  Ancram,  the  alteration  which 
your  Ladyship  suggested  placing  an  only  child 
of   yours,    being    a  son,    after    the    bequest   of 
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the  residue  to  Mrs.  Markham  and  her  children^  ^^^^• 
hot  before  Mrs.  Markham's  brothers  and  sisters^  Term. 
has  been  made ;  and  the  will  and  duplicate  may  be 
executed  whenever  it  is  agreeable  to  your  Lady- 
ship, in  the  presence  of  Mr.  Bainbridge  and  two  Jones 
other  witnesses.  That  the  two  copies  of  the  will  CqdbingtoW 
altered  in  manner  as  pleaded  in  the  preceding  *"^ 
article  were  sent  by  Mr.  Bambridge  to  the  de- 
ceased shortly  after  the  13th  of  Oct.;  and  she^  the 
deceased^  had  never  before  seen  any  copy  or  draft 
of  the  will.  That  the  deceased  soon  afterwards 
gave  further  directions  to  Mr.  Bainbridge^  for  a 
further  alteration  in  her  wilt  by  making  the  bequest 
of  the  residue  of  her  personal  property  to  Eliza* 
beth  E.  Fawcett  and  her  issue^  to  take  effect,  as 
well  in  the  event  of  there  being  one  only  daugh- 
ter^ and  no  other  child  of  her,  the  said  Lady 
Bath,  as  in  the  event  of  there  being  one  only  son, 
^being  the  other  part  of  the  alteration  pleaded  in 
the  tefUh  article;  and  the  deceased  expressed  hira- 
meU  desirous  that  the  alteration  should  be  made  in 
peat  haste,  as  she  was  about  to  depart  for  the 
^continent;  and  thereupon  the  draft  of  the  will 
"^fras  immediately  re-delivered  by  Mr.  Bainbridge 
Co  Christopher  Wightman  ;  and  the  last  mentioned  ^ 

alteration  was  accordingly  made  therein  in  the 
handwriting  of  Christopher  Wightman^  or  of  his 
derk  ;  and  in  consequence  thereof  several  of  the 
abeets  in  each  feir  copy  were  on  the  27th  October 
taken  therefrom^  and  six  new  sheets  containing  the 
last  mentioned  alterations  were  written  and  sub- 
stituted in  lieu  thereof  ;  and  the  fair  copies  of 
Ibe  will^  after  being  so  altered^  were  on  the  27th 
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1810.  November  delivered  bv  Mr.    Bainbridgt  to  tb6 

Hilary  , 

Term,  deceased. 


Dr.  Swab^  in  support  of  the  additional  arttcki. 

AwcEiT        Although  generally^  in  an  appeal  from  a  gricv- 

Jovsf      ance,  the  case  is  to  be  heard  ex  iisdem  actie,  yet  this 

CopEjmTOH  ^^^  i^  subject  to  exceptions ;  and  there  is  no  dif- 

•nd        ference  whether  fresh  matter  is  introduced  on  the 

application  of  the  party^  or  ex  afficio. 

There  was  a  case  lately  in  the  articles^  Watsoa 
f.  Faremouth^  an  appeal  from  the  Consistory  G>art 
of  Exeter^  for  nullity  of  marriage  by  reason  of 
affinity.  The  citation  which  was  taken  oat,  and 
the  libel  which  was  admitted  in  the  Coart  beloW| 
stated  no  interest  in  the  party  prosecuting  the  suit. 
The  Judge  in  the  Arches'  Courts  finding  upon  en* 
qniry  that  the  parlies  had  an  interest,  gave  thea 
leave  to  plead  that  interest  in  the  superior  Court 

Under  the  authority  of  that  case  we  are  not  pi^ 
eluded  from  adding  those  articles  to  the  alkgs* 
tion. 

Every  Court  has  three  modes  of  dealing  with  t 
plea: — First,  to  admit  it  modo  et  forma, — Secondl;, 
to  reject  it, — Thirdly,  to  reform  it,  or  send  it  back 
to  be  reformed. 

Sir  Arthor  Pigott,  contra. 

It  is  necessary,  before  we  proceed,  to  understand 
whether  the  additional  articles  can  be  opened.  U 
is  an  appeal  from  a  sentence  below,  and  there  ii 
obvious  danger  in  admitting  this  amendment  to  the 
allegation  which  was  there  debated.  The  case  cited 
is  especially  different  from  this ;  it  was  necesiarjf 
that  the  party  proceeding  should  have  an  inter- 
est. The  ascertaining,  therefore,  whether  there  wai 
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an  interest  or  not  would  iro  to  the  merits  of  the      Hilary 

Term 

case^  and  be  a  preliminary  step  to  the  discussion       ]gxo.* 
of  it 
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The  Coart  decided  to  hear  only  on  what  was      Jones 
clone  by  the  Court  below.  Codwhotoh 

—.......I.  and 

Sir  Arthur  PigoU,  Mr.Leach,  Dr.Bumaby,  and  j^i  j 
.  Daubeny,  (counsel  for  the  executors)  and  Sir 
Samuel  Romilly,  Dr.  Stoddart,  and  Dr.  Jenner, 
(counsel  for  Sir  James  Pulteney)  argued  in  support 
of  the  sentence  of  the  Court  below. 

Mr.  Richards,  Dr.  Swabey,   Dr,  Adams,  and  J^y  0. 
JUfr.  Heald,  (counsel  for  Mrs.  Fawcettj)  cantri. 

Sir  Arthur  JPigott,   and  Dr^  Burnaby,  were  Jmi^i$. 
beard  in  reply. 


The  Court  affirmed  the  sentence  of  the  Court 
below. 
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Triniiy 

Termy  PATRICK  V.  PATRICK. 

May  16« 

Theibfence    THIS  wbb  a  suit  brought  by  the  husband  againit 

of  coDSum-  o         J  i» 

matioD  of  the  his  wife  for  adultery.  The  adultery  was  fiilljf 
l^toa^di*^  proved :  but  the  evidence  did  not  prove  codsqbi- 
Yorce.  mation  of  the  marriage.   The  general  resalt  of  it 

seemed  to  be  that  the  woman  would  not  allow  eoB* 
*  summation^  and  immediately  eloped  with  the  adst 
terer. 

Bumabyfor  the  wife. 

Mentioned  this  circumstance:  but  did  notM 
that  it  authorized  him  to  press  it  in  objection  tot 
sentence  of  divorce. 

The  Court  pronounced  for  the  divorce  witbcNrt 
hearing  the  counsel  in  support  of  it. 


N.B.  The  words  usually  introduced  into  the 
sentence  declaring  the  consummation  to  have  bees 
proved  were  omitted  in  this  sentence. 
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In  the  Goods  of  Laurence  Crump^  deceased. 

Laurence  crump  died  in  March,  1801, 
haFiDg  made  a  will,  and  appointed  three  executors, 
*-hia  brother  Thomas  Cramp,  (who  died  in  bis 
lifetime,)  and  John  P^e,  and  John  Wilmot,  who 
sarvived  him. 

The  testator  by  his  will  bequeathed  the  residue 
of  bis  estate  and  effects  to  his  said  executors,  in 
trust  to  invest  the  same  in  their  joint  names,  in  the 
purchase  of  government  securities — to. apply  the 
interest  and  dividends,  not  exceeding  150/.  per  an- 
mMn,  to  the  maintenance  and  education  of  his 
daughter,  Ann  Crump,  (then  a  minor)  till  she  either 
married  or  attained  her  majority  ;  and  to  invest  the 
surplus,  in  the  interim,  in  the  purchase  of  the  tike 
government  securities,  to  accumulate  with,  and  be- 
come part,  of  the  residue.  Upon  Ann  Cramp's 
marrying  or  attaining  her  majority,  the  executors 
were  directed  to  pay  the  whole  interest  of  the  re- 
siduary estate,  with  the  accumulations,  to  her  for 
ber  aole  and  separate  use  during  her  life,  and  the 
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principal  at  her  death  to  her  appointees  by  deed 
or  will. 

In  March,  1801,  probate  was  taken  by  the  two 
surviving  executors,  who  proceeded  thereupon  to 
execute  the  trusts  of  the  will;  and,  upon  Ann 
Crump's  attaining  her  majority,  commenced  paying 
her  the  whole  interest  of  the  residuary  property. 
Ann  Crump  subsequently  married  John  Bott :  but 
continued  to  receive  the  interest  and  dividends  an- 
nually,  from  the  various  government  securities  that 
constituted  the  residue  of  Mr.  Laurence  Crump's 
estate,  up  to  October  1817. 

In  November  1817,  Mr.  Page  died,  leaving  his 
co-executor  Mr.  Wilmot  still  sumrivitig.  Mr.  Wil* 
mot's  state  of  mind  and  body  had  been  snch  frofli 
paralytic  affection  as  to  render  him  incapable  either 
of  receiving  the  interest  or  dividends  himself,  or  if 
executing  the  necessary  legal  instruments  toenaUa 
any  other  person  to  receive  them  for  him.  Mrs« 
Bott  had  consequently  been  precluded  from  reoeif-* 
ing  any  portion  of  the  interest  or  dividends  on  the 
residuary  property  for  more  than  three  years,  there 
being  no  sufficient  legal  representative  of  Mr« 
Laurence  Crump's  estate,  by  reason  of  Mr.  Wil- 
»ot's  continued  incapacity,  who  could  receive  aad 
pay  her  such  interest  or  dividends. 

J.  Addams,  upon  due  proof,  by  affidavit,  of  the 
specid  circumstances  proved,  applied  to  the  Coait 
to  decree  administration  (with  the  will  annexed)  of 
the  goods  and  chattels  of  the  deceased  (limited  so 
far  as  concerned  the  right  and  title  of  Mrs.  Bott  to 
the  interest  and  dividends  which  had  then  ariMB 
and  become  dne,  or  which  should  thereafter  orita 
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and  become  due^  on  the  several  sums  invested  in 
different  government  securities  that  constituted  the 
residue  of  the  deceased's  estate)  to  Mrs.  Bott^  for 
the  use  and  benefit  of  Mr.  Wilmot^  the  surviving 
executor  and  residuary  legatee  in  trusty  daring  his 
life  and  incapacity. 
Per  Curiam. 

Administration  with  the  will  annexed  is  prayed 
on  the  part  of  the  residuary  legatee^  and  not  op- 
posed by  the  next  of  kin  to  enable  him  to  receive 
the  dividends^  during  the  life  and  incapacity  of 
Mr.  Wilmot,  the  only  surviving  executor.  No  in- 
convenience can  result  from  the  grant.  Mrs.  Bott 
bis  alone  a  beneficial  interest  in  the  property  >  it 
wiU  be  merely  a  power  to  receive  the  dividends  to 
which  she  is  entitled  ;-*-4f  the  authority  is  not  grant'^ 
cd/  the  party  has  no  remedy.  The  only  difficulty  is^ 
that  the  application  is  rather  a  noTel  one.  In  this 
case  the  executor  has  no  beneficial  interest ;  and  it 
ii  not  to  be  expected  that  a  committee  will  be  ap- 
pointed by  his  family  merely  to  benefit  this  party. 

Upon  the  whole^  I  think,  I  may  grant  administra-- 
tion  with  the  will  annexed  as  prayed :  this  is  not  re- 
Toking  a  former  grant  supplemental  to  it;  and 
to  carry  into  effect  the  real  object  of  the  testator's 
win. 
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y^f  ArKLEY  V.  ArKLEY. 

Feb.  li. 

Craeltjisnot  XHIS  was  a  suit  brought  by  a  husband  against  his 
charge  of  ftp  wife  foF  a  divorce  by  reason  of  her  adultery.  An 
nuylnJ'^iMd-  allegation  was  now  offered  on  the  part  of  the  wk, 
ductorj^  in  which  cruelty  and  adultery  were  pleaded  on  tte 
Uie  history  of  part  of  the  husband. 

ao  adul^roiis 

intercourse.        Swabejf  and  Lushington. 

It  is  not  competent  to  the  party  in  this  case  to 
plead  cruelty ;  if  established^  it  would  be  no  bir 
to  the  suit. 

Jenner  contri. 

It  is  not  offered  in  bar  to  the  rest,  but  as  intro- 
ductory to  the  further  history  of  the  case. 

Judgment. 

Sir  William  Scott. 

The  allegation  pleads,  that  after  Charlotte  Good- 
win came  to  live  in  their  service,  the  husband  ^be- 
gan to  quarrel  with  his  wife,  and  so  conducted  him- 
self  towards  her  as  to  endanger  her  life;  and  that 
during  the  confinement  of  the  wife  the  adulterous 
intercourse  with  Charlotte  Goodwin  commenced. 
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Thiff  18  pleaded  as  introdactory  to  the  history,  and  ^^^i- 

fg  not  liable  to  the  objection  taken:  it  shews  that  the  Term. 

affections  of  the  husband  were  alienated  by  the  in-  ''^^^''^^ 

troduction  of  this  woman  into  the  family. — Cruelty  ^^^^^^ 

is  certainly  not  a  bar  to  adultery :  but  in  this  view  Arklet. 
it  is  admissible. 


Tht  office  of  the  Judge  promoted  by 
XjORD  Viscount  Maynard  v.  Brand  and  Philpot.      Hilary 

Term, 
Feb.  21. 


n^HIS  suit  was  promoted  by  Lord  Viscount  May-  A  monition 

issued  against 

Hard,  patron  of  the  living  of  St.  Mary  Thexted  in  churchwar- 
Esaex^  and  impropriator  of  the  ^eat  tithes^  against  and^eii»t^'^ 
the  churchwardens  of  the  parish  for  refusing  to  re-  fopmihefpire 
build  or  repair  the  spire  of  their  parish-church.        ^k^h'^^ilH^ 

On  the  7ih  of  July,  1820,  articles  were  brought  been  destroy- 
in  : — they  pleaded  ; —  oin/  '^ 

That  from  time  immemorial  there  had  been 
and  still  was  a  parish  and  parish-church  known  by 
the  name  of  St  Mary  Thexted,  in  the  county  of 
Essex,  within  the  archdeaconry  of  Middlesex,  and 
the  diocese  of  London,  with  a  tower  at  the  West 
End,  appendant  to  or  forming  a  part  thereof;  and 
that  until  the  14th  of  June,  and  the  16th  of  De- 
cember, 1814,  when  the  same  was  blown  down  or 
destroyed,  there  was  a  spire  built  on  and  upon  the 
tower  with  a  vane  on  the  top  of  the  same. 

Vol.  III.  2  l 


M)ed 
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That  the  said  church  tower  and  apire  were  ail 
built  of  free  stone  in  an  uniform  stile  of  architec- 
ture ; — that  from  the  summit  of  the  vane  of  the 
said  spire  to  the  ground  floor  of  the  said  tower 
was  a  perpendicular  height  of  sixty  yards  aod  one 
foot^  the  height  from  the  spring  of  the  said  spice, 
from  the  tower  to  ihe  top  of  the  vane,  forming 
thirty-three  yards  one  foot  of  such  whole  height 
That  on  the  15lh  of  June  1814,  the  upper  part  of 
the  said  spire,  to  the  extent  of  about  forty  feet  from 
the  top,  was  injured  by  lightning,  and  the  church- 
wardens and    parishioners  undertook  the  repairs 
thereof,  and  for  that  purpose  raised  a  scaffolding; 
but  not  being  able  to  complete  the  same  before  the 
winter  came  on,  and  by  reason  of  the  snow  and  ice 
which  had  accumulated  on  the  said  scaffolding,  or 
of  other  defects  which  had  taken  place  in  the  said 
tower,  on  the  16th  of  December  in  the  said  year 
the  remainder  of  the  said  spire  to  within  twenty- 
five  feet  of  its  junction  with  the  said  tower,  was 
blown  or  fell  down  upon  the  roof  of  the  said  church 
and  much  injured  the  same,  and  also  the  body  of 
the  said  church.   That  the  parish  have  repaired  the 
body  and  roof,  but  refuse  to  rebuild  the  spire,  al- 
though duly  admonished  thereunto  at  the  archidia- 
conal  visitation  of  the  said  parish,and  often  entreated 
and  urged  by  Lord  Maynard  to  do  so. 

On  the  18th  of  December,  1820,  an  affirmative 
issue  was  given  to  these  articles. 

Phillimore  and  Addains  moved  the  Court  to  ad- 
mit the  articles,  and  to  monish  the  Churchwardens 
to  repair  and  reinstate  the  spire  in  its  original 
form. 
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Swahey  contra. 

Though  the  churchwardens  have  given  an  af- 
firmative issue^  it  does  not  follow  that  they  have  con- 
fessed all  the  matters  pleaded  in  the  articles.  L#ord 
Maynard  the  patron  could  have  called  upon  the 
parties  by  a  civil  process^  there  was  no  necessity  for 
a  criminal  proceeding  of  this  description ;  and 
there  are  difficulties  in  rebuilding  the  spire  which 
cannot  be  surmounted, 
PhiUimore,  in  reply. 

Contended  that  the  affirmative  issue  which  had 
been  given  to  the  articles  was  conclusive  as  to  the 
admission  of  the  facts^  and  a  bar  to  any  argument  in 
opposition  to  the  relevancy  of  them« 
Per  Curiam. 

I  shall  certainly  issue  a  monition  to  the  church- 
wardens to  repair  the  spire  as  prayed.  An  affirm- 
ative issue  has  been  given : — ^if  there  are  difficul- 
ties which  cannot  be  surmounted^  reference  must  be 
made  to  the  Court :  but  I  have  no  reason  to  pre- 
sume there  are  any  such. — The  monition  must  go 
to  repair  and  reinstate. — But^  for  the  protection  of 
the  churchwardens,  they  should  be  informed  that 
they  must  make  their  rate  before  they  commence 
their  repairs. 

I  shall  not  give  costs  ; — I  presume  they  are  not 
pressed  in  this  case. 


1821. 

Hilary 

Term. 


Matnard 

V, 

Brand 

and 

Philpot. 
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March  13, 

AlleeatioD, 
pleading;  an 
unfinished 
aud  unexe- 
cuted papen" 
rejected. 


Bayle  v.  Mayne  and  Lambard. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  question  respecting  a  paper  propounded 
a9  the^  will  of  Mrs.  Grace  Otway.  The  allegation 
pleads  that  the  deceased  died  at  Seven  Oaks^ — that 
her  personal  property  ^mounted  to  4^000/.,  and  that 
she  bad  the  power  of  appointment  of  4^0002.  more; 
— that  she  Left  three  sisters,  and  three  cbildrea  of  a 
deceased  sister;  that  she  wrote  the  paper  pro- 
pounded with  her  own  hand ;  that  it  was  deposited 
in  a  drawer  a  few  days  before  her  illness,  and  there 
found  at  her  death. 

The  first  consideration  is,  whether  it  is  a  perfect 
or  an  unfinished  paper: — it  has  hardly  been  main- 
tained that  if  it  is  unfinished,  the  circumstances  are 
sufficient  to  sustain  it;  the  question  has  been  made- 
whether  the  deceased  intended  to  do  more  to  giTfi^ 
it  effect. 
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The  paper  has  been  written  at  two  differei^t 
times, — the  first  part  relates  to  her  funeral^  *  and 
the  executors. 

In  a  subsequent  part^  written  with  ink  of  a  dif- 
ferent colour,  a  legacy  is  given  in  trust  for  her 
sister  to  the  two  executors. — Here  she  stops^  and 
nothing  more  is  done. 

It  is  hardly  possible  to  consider,  that  the  de- 
ceased intended  this  to  be  finished : — the  first  part 
is  as  much  finished  as  the  second,  for  there  she 
stops  and  afterwards  writes  more : — it  is  contrary 
to  all  reason  and  experience  to  suppose  that  she 
did  not  intend  to  do  more  ; — it  is  not  signed  nor 
dated, — it  disposes  only  of  part  of  her  property  ; 
it  is  torn  at  the  bottom  in  an  uneven  manner  ;  it 
may  have  been  written  ten  years,  for  the  paper 
bears  the  water-mark  of  1811.  Finally,  it  is 
thrown  into  an  open  drawer ;  such  an  instrument 
cannot  be  considered  as  a  finished  paper. 

It  is  stated  in  the  third  article,  that  she  deposited 
it  in  an  open  drawer  a  short  time  before  her  death  : 
this  circumstance  is  pleaded  to  shew  that  she  placed 
it  in  the  drawer  after  her  return  to  Seven  Oaks.  In 
the  beginning  of  November,  she  was  taken  ill,  con- 
lined  to  her  bedroom,  and  never  came  down  stairs 
again  :-^the  conclusion  from  this  fact  is  the  same 
as  from  the  face  of  the  paper ;  she  puts  it  in  a  drawer 
cither  with  pieces  of  tape  or  with  filberts,  and  in 
WL  drawer  to  which  the  servants  had  access  ;— rshe 
cither  must  have  considered  it  as  an  abandoned  pa- 
per, or  as  the  inception  of  a  mere  memorandum. 

My  opinion  is  most  decided  that  she  did  not  con- 
sider this  as  her  will,  her  whole  conduct  confirms 
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V. 

Matne 

and 
Lambabd. 


this  : — ^she  was  down  stairs  till  the  20th  of  Novem- 
ber; she  then  took  to  her  bed^  and  since  then 
there  has  been  no  reference  to  this  paper.  No* 
thing  in  any  degree  tends  to  confirm  the  idea,  that 
she  considered  this  as  an  instrument  to  operate  af- 
ter her  death. 

I  have  no  doubt  in  rejecting  this  allegation  ; — 
it  is  for  the  benefit  of  all  parties  that  I  should  re- 
ject it  in  the  first  instance. 
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CllETTLE  V.  ChETTLE.  E^t^ 

^t^  -  — 

May  ID. 


JBy  letters  of  request  from  the  Commissary  Court 

of  Surrey. 


Judgment.  in  a  wit  for 

o         Y  XT  adultery,  soli- 

Sir  John  Nicholl.  citoUon  of 

This  is  a  suit  for  adultery,  brought  by  a  grocer  pp^^^by^uie 
of  Grantham  against  his  wife.  The  marriage  is  ^^J^.^^P^'S' 
proved  to  have  taken  place  in  1804.     The  adul-  migbt  be 

•^  .  .  doubtful  who- 

tery  is  charged  with  a  yoong  man  of  the  name  ther  it  could 
of  William   Marshall,    in    1819.      A  clandestine  Satar'S'r^ 
intercourse  is  proved  for  some  time ; — it  is  also  ^^^^  ^^ 
clearly  proved  that  on  one  occasion  they  siept  toge- 
ther at  an  inn,  and  that  they  have  since  cohabited 
cit  two  places.    There  is  no  doubt  as  to  the  identity  ; 
ctnd  I  have  no  hesitation  in  saying  that  adultery  is 
sufficiently  established,  and  that  the  husband  is  en- 
titled to  a  sentence,    unless  the  wife   can    prove 
something  in  bar. 

She  has  pleaded,  first,  condonation,  which  has 
viot  been  relied  upon  by  the  counsel  ;  and,  secondly, 
recrimination.  Many  circumstances  of  cruelty  have 
l>een  alleged :  but  the  Court  has  been  of  opinion 
in   many  cases  that  cruelty  forms  no  defence  in 
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V, 

Chettle. 


a  caosc  of  adultery ; — but  where  acts  of  violence, 
connected  with  other  circumstances^  have  been 
pleaded^  the  adultery  of  the  husband  or  wife  bat 
been  admitted  to  proof. 

It  appears  that  these  parties  lived  unhappily  to- 
gether : — ^but  there  is  no  ground  to  say  that  there 
was  either  condonation  or  connivance.  There  were 
frequent  quarrels  and  mutualjealousiesarisingchiefly, 
from  the  violent  temper  of  the  wife.  They  agreed 
to  separate  on  the  1 9th  of  August.  A  deed  was 
executed  which  secured  a  certain  allowance  to  her, 
provided  she  was  not  living  in  adultery.  There 
is  no  ground  to  say  that  the  husband  was  at  all 
aware  of  the  adultery  at  this  period.  They  occa- 
sionally  lived  together  afterwards  ; — »but  the  adnl- 
terous  connexion  was  not  then  discovered :  indeed, 
it  was  on  questioning  her  during  the  last  cohabita* 
tion,  that  he  made  enquiries^  and  discovered  the 
fact.  There  is  then  no  condonation  ;  and  if  there 
had  been,  the  subsequent  adultery  of  the  wife  wooM 
have  revived  his  right  to  proceed  against  her. 

Next,  as  to  the  recrimination.  The  allegatioQ 
charges  adultery  with  Elizabeth  Wake :  but  tbere 
is  no  proof  of  adultery  with  any  one,  or  of  impro- 
per attention  to  Elizabeth  Wake.  It  is  said  there 
is  proof  of  another  description,  xnz,  the  solicitation 
of  the  chastity  of  different  women  ;  particularly  of 
his  servants.  I  have  not  heard  a  case  stated  in 
which,  there  being  proof  of  adultery  on  the  part  of 
the  wife,  the  mere  solicitation  of  chastity  by  the 
husband  has  been  considered  a  bar.  But  what  it 
the  evidence  here  ?  Mere  hearsay.  Nothing  aeea. 
Servants  are  produced :  but,  excepting  two,  none 
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prove  any  liberty  taken  with  them.  Jane  Price 
mys,  that  while  she  was  in  Mr.  Chettle's  ser^vice^ 
be»  being  evidently  intoxicated,  put  his  hand.on  be^ 
sboalder,  and  atte«npted  to  kiss  her ;  she  renttm-^ 
stnted,  and  he  apologized.  This,  although  im*- 
pmper,  is  not  a  solicitation  of  chastity. 

Mary  Wilkinson  was  examined  on  the  10th  of 
Aojgiist,  1820,  at  which  time  the  wife  was  living 
in  her  honse  in  a  state  of  adultery  ;  which  circum- 
itence.does  not  tend  to  entitle  her  to  fuU  credit : — 
ladeed,  I  doubt  whether  the  evidence  be  admissible. 
She  is  not  vouched  to  anyyhcf,  but  ei^rained  on 
the  general  article ;  and  on  which  the  husband 
bad  not  an  opportunity  of  contradicting  her  evi- 
dence. She  says  he  attempted  to  kiss  her :  but 
she  lived  in  his  service  two  years  and  a  .half  after. 
She  states,  that  one  evening  after  he  returned  from 
his  club,  he  put  his  arm  round  her  neck  and  kissed 
her,  and  that  he  did  the  same  on  another  occasion  ; 
and  that  he  scarcely  ever  saw  her  but  he  attempted 
to  kiss  her.  He  said  he  would  come  to  her  bed- 
ihe  said  she  should  cry  out,  and  he  did  not 
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come.    To  the  seventh  interrogatory  she  says,- 
'*  he  sometimes  kissed  her,  and  said  she  was  a  pretty 
girl;  but  he  took  no  other  liberties  with  her.'* 

This  was  very  improper ;  but  the  solicitation  did 
not  proceed  beyond  this  : — ^and  I  question  whether 
it  is  such  as  could,  under  any  circumstances,  bar 
a  husband  from  a  divorce. 

Foster  v.  Poster  has  been  mentioned  : — nothing 
can  be  more  different.  There  were  doubts  whe- 
ther the  doctrine  held  in  that  case  was  warranted  : 
— but  the  Court  thought  the  husband  was  in  great 
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measure  the  author  of  his  own  dishonour.     There 
was  gross  neglect  on  the  part  of  the  husband,  and 
the  solicitations  were  such  as  strongly  to  infer 
that  actual  adultery  had  been  committed.  The  wifa^ 
had  been  exemplary  in  her  conduct  for  ten  years ; — 
she  was  carried  to  Lisle,  and  left  there  by  the  hut- 
band.     During  these  ten  years,  he  was  using  all 
means  to  seduce,  almost  to  force,  the  maid-servants. 
Three  denied  the  adultery ;  the  fourth  refused  to 
answer.    Whether  that  might  have  been  sufficient 
to  have  entitled  the  wife  to  a  sentence  of  separation 
on  her  part,  might  be  doubted  :  but,  under  all  the 
circumstances,  the  Court  held  the  husband  barred 
of  his  remedy,  and  I  quite  agree  with  the  CSonrt^ 
There  is  nothing  similar  in  this  case. 
I  pronounce  for  the  divorce. 
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In  the  goods  of  Thomas  Robinson^  deceased. 

Judgment. 

Sir  John  Nicholl. 

This  is  an  application  on  the  behalf  of  Richard 
Robinson^  against  Barham^  the  residuary  legatee 
for  life^  and  administratrix  with  the  will  annexed^ 
of  Eliza  Robinson,  whilst  living  the  universal  lega- 
tee and  administratrix  of  Thomas  Robinson^  to 
shew  cause  why  such  administration  with  the  will 
annexed  of  Thomas  Robinson  should  not  be  re- 
voked^ and  the  administration  granted  to  him  :  in 
other  words^  the  object  is  to  put  her  on  proof  of 
the  will. 

This  application  is  founded  on  an  affidavit  of 
Richard  Robinson,  that  he  was  in  New  South 
Wales  when  the  administration  was  granted  ;  that 
be  did  not  hear  of  these  proceedings  till  1819 ; — 
that  he  arrived  in  England  in  December  of  that 
year ; — was  soon  afterwards  taken  ill  and  unable 
to  make  enquiries ; — but  that  he  has  since  made 
them^  and  finds  sufficient  ground  for  contesting  the 
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1821.       validity  of  the  will  in  queRtion  ; — that  Eliza  Robin- 

Easter  .      . 

Term.  ®°"  '^  since  dead  ; — that  her  will  has  been  proved; 
— and  he  prays  that  Mrs.  Barham  may  be  called 
upon  again  to  prove  the  will  of  Thomas  Robinson. 

There  is  no  precedent  in  point  to  guide  the 
Court  with  respect  to  this  application  :  I  most  look 
therefore  to  general  principles. 

In  the  original  cause  a  citation  viis  et  modis  wis 
served  at  the  Exchequer  at  Hull,  where  this  per- 
son had  his  last  residence  before  he  quitted  Eng- 
land ;  and  at  the  house  be  had  occupied  in  that 
town,  and  on  the  pillars  of  the  Royal  Exchange  at 
London.     The  party,  therefore,  used  all  due  dili* 
gence.    There  is  some  difference  between  this  te^ 
vice  and  a  personal  service  :-^«  personal  service 
may  conclude  both  the  party  and  the  Court ;  bit 
a  service  viis  et  modis  is  a  constructive  service, 
and  concludes  the  party,  but  does  not  conclude  (he 
Court.   The  Court,  on  good  and  sufficient  grouodi, 
may  open  proceedings  to  get  at  the  substantial 
justice  of  the  case.     What  are  the  grounds  which 
would  warrant  me  in  opening  the  case  ?    If  there 
had  been  any  fraud  or  contrivance,  or  collusion,  io 
taking  put  the  process,  of  course  that  would  be 
sufficient^  for  no  person  should  be  allowed  to  tike 
advantage  of  his  own  fraud. 

It  is  admitted  that  the  party  was  at  Botany  Bay; 
— ^but  he  must  shew,  first,  that  he  was  ignorant  ef 
the  proceedings ;  secondly,  that  he  has  used  doe 
diligence  since  he  became  acquainted  with  tbem; 
and,  thirdly,  that  he  has  a  prima  facie  case  on 
the  merits,  and  that  justice  would  require  the  caii^ 
to  be  opened. 
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Ignorance  of  the  proceedings^  be  has  shewn^  for  18^1- 
he  was  at  Botany  Bay  when  they  took  place  ; — he  Term. 
has  shewn  that  he  came  to  England  with  due  ex- 
pedition^— but  not  that  he  has  used  due  dih'gence 
since  his  return.  He  says  he  was  prevented  by 
illness ; — the  expression^  soon  after,  is  vague  ; — 
again^  an  illness  for  several  months  is  unsatisfac- 
tory : — it  is  not  set  forth  to  have  been  such  an  ill- 
ness as  prevented  biro  from  employing  a  person  to 
make  the  necessary  enquiries  : — the  fact>  however, 
18^  that  no  notice  was  given  to  the  other  party  till 
the  15th  January,  1821,  above  a  year  after  his  re- 
tarn  to  this  country.  What  happens  in  the  mean 
time  ?  The  executrix  under  the  will  administers  to* 
all  the  property,  and  dies.  By  her  will  she  disposes 
of  this  property  ;  and  it  has  now  passed  into  the 
bands  of  third  persons,  who  may  be  ignorant  of  all 
the  circumstances  relating  to  the  making  of  this 
will.  I  think  the  complainant  is  barred  by  his  own 
wilful  negligence ;  and  the  Court  would  run  the 
risk  of  committing  injustice  if  it  allowed  him  to 
proceed :  but  if  there  was  no  negligence  of  this 
sort,  the  Court  must  look  at  the  original  case.  It 
was  not  a  mere  ex  parte  proceeding ;  the  will  was 
opposed  by  an  uncle  and  two  aunts  ;  the  witnesses 
were  cross-examined,  and  closely ;  the  proof  was 
not  merely  formal.  The  plea  was  more  than  a 
common  condidit;  it  pleaded  affection  for  the  party, 
and  declarations  in  her  favour  ; — five  witnesses 
were  examined ; — the  proceedings  were  in  pxnam; 
— the  evidence,  therefore,  was  necessarily  consi^ 
dered,  and  the  proof  was  so  clear  and  conclusive 
that  the  adverse  parties  and  their  legal  advisers  did 
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1891.  not  employ  counsel ; — and  they  j  udged  not  unwisely, 
T^m.  ^^^  ^^  depositions  satisfactorily  established  the  case 
set  up. 

Against  this^  the  affidavit  states  ^'  that  he  has  re- 
ceived information  from  persons  of  credit  who  were 
not  examined" ; — this  is  utterly  insufficient  for  the 
Court  to  act  upon  ;  certainly  the  Court  would  al- 
ways go  as  far  as  it  has  the  power^  to  make  the 
forms  of  proceeding  bend  to  substantial  j  ustice. 

Looking  at  the  principles  which  usually  govern 
this  Courts  I  am  satisfied  that  I  ought  not  to  open 
this  cause ; — and  1  reject  the  present  motion. 
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Parham  v.  Templar,  (a) 

Judgment. 

Sir  John  Nicuoll. 

In  January,  1775,  a  faculty  was  obtained  for 
new  pewing  the  church  of  Ashburton^  according  to 

(fl)  The  following  judgment,  delivered  by  Sir  W.  Wynne 
in  the  Court  of  Arches,  on  the  22d  of  February,  1794,  in  a  cause 
differing  in  features,  but  of  the  same  family  with  the  case  here 
reported,  affords  an  excellent  specimen  of  the  terseness  of  style 
and  the  soundness  of  principle  which  characterized  the  decisions 
of  that  learned  Judge. 

Drury  v.  Harrison. 

Sir  William  Wynne. 

This  is  a  suit  for  porta rbatioii  of  seat,  brought  by  Thomas 
Drury,  an  inhabituut  of  Ailhullows,  Bread-street,  against  Har- 
rison, the  churchwarden. 

William  Drury,  the  brother  of  Thomas  Drury,  came  into  the 
parish,  carried  on  trade  there,  and  had  the  pew  in  question ; — 
he  continued  till  Christmas  1790,  in  possession  of  the  house  and 
pew, — for  eight  or  nine  years. 

Thomas  Drury,  who  had  not  been  an  inhabitant  before,  took 
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a  plan  annexed.  A  seat  was  reserved  for  a  person 
of  the  name  of  Tozer  ; — no  other  exclusive  righti 

the  house  of  his  brother,  and  carried  on  the  business ; — ^he  took 
possession  also  of  the  pew,  t.  e,  he  continued  to  sit  in  it,  for  be 
sate  in  it  with  his  brother  frequently  while  he  was  resident. 

At  a  vestrj,  in  April  1790,  (there  are  not  more  than  two  VM* 
tries  in  the  year)  the  pew  became  the  subject  of  coosideratioi. 
The  witnesses  do  not  agree  how  the  mention  of  it  originated  ;-* 
one  says  that  he  first  spoke  to  Dniry  that  if  he  continued  the 
pew,  he  must  pay  fife  guineas ; — another,  that  Druiy  mentioBed 
it  first.  It  is  plain,  that  provided  he  would  pay  ^re  gnioeU| 
no  doubt  was  expressed  by  the  churchwardens  or  others  that  he 
should  continue.  Whether  Dmry  absolutely  refused,  or  put  of 
the  consideration,  is  not  quite  clear  : — ^but  Smith,  the  church- 
warden, entered  into  a  negociation  with  Butler,  who  agreed  Is 
pay  the  five  guineas.  Soon  afterwards,  Harrison,  (who  hal 
just  been  elected  churchwarden,)  said  neither  should  have  i^ 
but  he  would  have  it  himself. 

It  has  been  argued  that  this  was  a  vacant  pew  ;'-that  Hani* 
son,  as  churchwarden,  had  a  right  to  dispose  of  it,— -and  to  dii- 
pose  of  it  to  himself. 

The  question  for  the  Court  is,  if  there  be  any  right  in  Divy 
to  this  pew. 

The  right  is  in  the  churchwardens,  both  in  London  and  ebe- 
where,  to  dispose  of  pews  ; — this  is  for  convenience,  and  fer 
the  preservation  of  peace  and  quiet.  But  this  right  is  not  to  be 
exercised  arbitrarily ; — not  without  considering  whether  tliere 
be  any  legal  or  equitable  right.  If  the  churchwardens  interfere 
to  take  away  a  seat,  and  a  fortiori^  to  take  it  to  themselves,  tbe 
ordinary  will  interfere,  as  it  would  by  a  suit  for  perturbaftioaof 
seat,  although  it  were  not  originally  meant  for  that  purpose. 

The  strictest  right,  that  of  faculty,  is  usually  granted  to  i 
family  ;  there  is  no  such  right  here,  but  the  seating  has  beeo  bj 
the  churchwardens,  for  the  brother  has  been  so  seated. 

The  first  fact  is,  that  Dmry  was  in  possession  of  a  house  sw 
trade  in  the  same  situation  as  his  brother,  for  ten  years,  which 
would  be  alone  a  very  considerable  circumstance. 
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were  maintained.    After  the  church  was  new  seat- 
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In  Astley  and  Biddle  v.  Ripley,  1774,  Astley  took  a  house 
at  Mortlake,  occnpied  it  for  forty  years,  and  occupied  a  pew. 
The  churchwardens  said  it  was  the  custom  to  pay  : — ^he  refused. 
The  churchwarden  placed  another  person  with  him;  he  brought 
a  suit  for  perturbation  of  seat  against  the  churchwarden.  Sir 
George  Hay  thought  he  had  made  an  improper  use  of  his  au- 
thority,  and  nonsuited  the  churchwarden ; — and  directed  that 
he  should  not  sell  the  seats. 

The  only  difference  between  the  two  cases  is,  that  there  was 
a  longer  occupation  : — but  here  there  has  been  an  occupation  of 
nine  or  ten  years ;  and  it  is  exactly  the  same  situation,  if  the 
brother's  occupation  be  added  to  it.  Rat  it  does  not  rest  here, 
for  he  was  a  partner  in  a  house  of  trade ;  the  parish  taxes  and 
rates  must  have  been  paid  by  partnership  accounts,  and  they 
considered  him  as  a  parishioner  for  the  whole  time. 

In  Brook  v*  Owen,  1718,  the  question  was,  who  was  bound 
to  serve  the  office  of  churchwarden  : — and  a  partner  in  trade, 
lodging  in  another  parish,  was  held  bound  to  serve  in  the  parish 
where  his  house  of  trade  was.  Considering  himself  a  jmrishioner, 
be  came  to  the  churchwardens.  A  person  may  be  a  parishioner 
without  inhabiting  a  hous^,  if  he  occupy  a  farm. 

This  puts  all  question  who  is  the  more  proper  person  to  have 
the  pew,  out  of  the  case.  The  possession  of  the  brother  was 
the  possession  of  himself;  and  the  pew  was  not  considered  by 
the  parish  as  vacant,  but  as  an  opportunity  to  get  five  guineas. 

One  of  the  witnesses  says  that  Townend,  the  partner,  sits 
there ;— he  has  a  right  so  to  do : — ^that  the  warehouseman  sits 
there  ;  there  is  nothing  improper  in  this. 

Under  aU  the  circumstances,  the  discretion  of  the  church- 
warden has  been  improperly  exercised  ;  it  would  have  been  so, 
^  he  had  placed  another  there ; — it  has  not  a  more  favourable 
*P|>earance  that  he  did  it  for  himself. 

The  person  displaced  had  a  right  which  the  churchwardens 
had  no  right  to  disturb,  and  in  which  he  must  be  quieted  ;—- 
*iKd  Harrison  must  pay  the  costs. 
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Each  occupant  was  to  pay  a  certain  small  som  as 
a  pew-rate^  which  was  to  be  applied  to  the  repain 
of  the  church.  Whether  this  payment  was  strictly 
regular  need  not  now  be  discussed  :  but  it  is  clear 
that  those  who  paid  the  pew-rate  could  have  do 
exclusive  right  to  the  pews,  as  acquired  either  by 
faculty  or  prescription.  At  this  period  Mr.  Dol- 
beare  was  churchwarden,  and  Mr.  Eales  sidesman; 
— each  took  a  pew  on  each  side,  or  rather  in  front, 
of  the  reading  desk  and  pulpit,  and  paid  the  same 
annual  sum  as  the  others. 

By  a  plan  annexed  to  the  faculty  it  is  perfectly 
clear  that  each  of  these  pews  was  intended  to  fonn 
two  pews  by  a  division  near  the  pillar;  a  door  wai 
left  in  the  plan.     Eales  had  a  large  family^  and 
Dolbeare  was  a  man  of  considerable  property  :— 
the  partition  was  omitted  to  be  put  up^  and  a  sort  of 
double  pew  was  assigned  to  each.     The  site  of  (be 
seat  allotted  to  Mr.  Dolbeare  was  that  of  the  oU 
reading-desk  and  pulpit,  and  a  place  where  wofloea 
came  to  be  churched.     Dolbeare  had  no  fixed  leat 
before.     There  is  not  the  slightest  evidence  that 
by  any  clause  in  the  faculty  he  had  the  posseadoa 
of  the  seat  allotted  to  him  : — it  appears  that  hewu 
not  an  unfit  occupant  of  it  from  his  respectability; 
though  the  number  of  his  family  did  not  entitle  bis 
to  so  large  a  seat,  for  he  had  a  wife  and  only  one 
daughter.      Some   time  after  this  be  removed  to 
Plymouth  with  his  family,  and  they  all  continued 
there  till  his  death.     During  his  absence  other  per- 
sons were  placed  in  the  seats ;— on  the  death  of 
Mr.  Dolbeare  his  widow  returned  to  the  pariahi 
and  placed  herself  in  the  seat; — she  sate  there 
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with  Mrs.  Lloyd  and  another  person^  who  paid  the 
pew-rent.  On  the  death  of  Mrs.  Dolbeare^  in 
1816,  Mn  Parham^  who  had  married  her  only 
daughter  and  succeeded  to  her  property^  seems  to 
have  considered  that  he  had  a  title  to  this  seat. 
Tozer  was  resident  in  the  parish :  but  from  a  mis- 
understanding had  given  up  a  seat  in  the  chancel, 
and  ceased  to  attend  the  church.  In  1817  he  re- 
turned, and  wished  to  have  a  pew  allotted  to  him; 
— and  it  does  not  appear  that  any  other  pew  was 
vacant^  as  the  population  had  increased. 

The  affairs  of  the  parish  are  managed  by  two 
churchwardens ;  one  called  the  town,  the  other  the 
country-warden.     The  usage  seems  to  be  that  the 
town- warden  is  considered  as  the  upper  church- 
warden ; — he  manages  the  pews,  and  receives  the 
rent.  .  Whether  this  would  give  him  a  legal  right, 
90  considered,  is  not  necessary  now  to  be  adverted 
to.    The  church  was  served  by  Mr.  Templar,  who 
'had  been  there  two  years  as  curate  ;  and,  in  order 
to  accommodate  Mr.  Soper,  he  conferred  with  Mr. 
Abraham,  the  town-warden,  and  they  thought  the 
best  way  would  be  to  take  off  part  of  the  pew  oc- 
cupied by  Parham  and  Mrs.  Lloyd,  and  a  small 
part  of  another  pew,  and  thus  make  one  pew  out 
of  the  two  for  Soper.     Mr.  Templar  solely  gave 
the  orders  for  this,  and  without  any  previous  com- 
miinication  with  Mr.  Parham :  but  it  does  not  ap- 
pear that  he  did  this  out  of  spite,  or  ill-will.     Mr. 
Parham  was  offended,  as  he  might  justly  be,  from 
want  of  communication  :  he  thought  himself  in- 
jured. 
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After  the  transaction  the  parties  all  met  at  one 
of  the  churchwarden's  houses.  The  charchwa^ 
dens  said  that  Templar  had  acted  wrong  in  xnA 
giving  notice  to  Parham.  Templar  allowed  can- 
didly that  he  had  acted  prematurely  in  not  fint 
consulting  Parham  ;  and  Parham,  Jun.,  who  mi 
present^  said^ — ''  Put  the  pew  in  its  original  itite. 
and  my  fether  will  think  no  more  of  it.''  This  mi 
declined,  and  the  suit  was  instituted  in  the  Goort 
of  the  Dean  and  Chapter  of  Exeter. 

The  suit  is  brought  and  conducted  in  rather  in 
extraordinary  form,  viz. — As  a  criminal  suit  by  ar- 
ticles, not  as  a  civil  suit  for  perturbation  of  icaL 
The  citation  is  taken  out  against  the  Rev.  ./aAfi  Tmh 
plar,  the  Curate  of  Ashburtan,  to  answer  to  r- 
ticlea  to  be  administered  to  him  by  virtue  of  the  ^' 
Jiee  of  the  Judge  touching  and  concermmg  iji 
souVs  health,  and  the  lawful  correction  and  fv- 
formation  of  hie  manners  and  excesses  for  his  ist 
ing  altered,  or  caused  to  be  altered,  a  certam  Sf(A 
or  pew  m  the  nave  or  body  of  the  Church,  at  JAr 
burton,  belonging  to  Benjamin  Parham,  GenUemm, 
whereby  he  has  taken  awtnf  and  reduced  the  Imffk 
thereof  two  feet  two  inches,  or  thereabout,  witt^A 
the  licence  orfacvUy  of  the  Ordinary,  or  any  dkr 
lawful  authority  whatever  in  that,  behalf;  mi 
also  to  shew  cause  why  he  shoiUd  not  be  compM 
and  admonished  to  restore  the  said  seat  or  pen  k 
all  respects  to  if  s  former  condition. 

The  articles  are,  for  having  without  authoritj 
altered  the  pew,  to  the  great  injury  and  prejodioe 
of  Parham,  but  not  in  violation  of  the  general  law. 
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The  First  article  seU  forth,  that  Parham  and       i^si- 
his  family  had  sat  in  the  pew  from  time  imme-      Term. 


moriaL 

The  Second,  that  in  December,  1817,  he  had    ^^^^^^ 
made  the  alteration  in  question.  Templar. 

The  Third,  that  when  the  churchwardens  were 
informed  of  the  alteration,  they  expressed  their  dis- 
approbation at  it. 

THie  prayer  is,  that  the  pew  should  be  restored 
to  its  original  state,  and  costs  given  against  Mr. 
Temphr. 

Looking  at  these  articles  both  as  to  the  heading 
and  averments,  the  object  seems  rather  to  be  that  of 
a  civil  suit  to  obtain  redress  and  restitution  of  the 
seat;  and  it  ought  undoubtedly  to  have  been  pro- 
ceeded in  by  a  suit  for  perturbation  of  seat :  but 
being  brought  as  a  criminal  suit,  it  becomes  subject 
to  all  the  rules  of  a  criminal  suit.  Here  how- 
ever answers  have  been  called  for  to  which  the 
pforoovent  is  not  entitled  in  a  criminal  suit. 

The  Judge  of  the  Court  below  seems  to  have 
considered  it  in  a  mixed  light,  both  as  a  criminal 
and  a  civil  suit; — he  rejected  both  the  sentences  of- 
fered ;  by  his  interlocutory  decree  '^  declared  that 
John  Templar  had  improperly  and  without  due  au- 
thority divided  the  seat; — enjoined  him  to  restore 
iito  its  former  situation,  and  to  certify  the  same 
within  the  space  of  two  months  :  but  that  the  seat, 
when  so  restored,  is  not  the  exclusive  property,  or 
belonging  solely  to  the  family  of  the  Dolbeares  tin- 
der whjom  the  plaintiff  claims,  either  by  possession  or 
from  time  immemorial,  or  otherwise :  but  that  the 
same  might  be  allotted  to  the  plaintiff  and  his  fa- 
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1821.  9712^^  and  also  part  thereof  assigned  to  am^  ether 
Term.  f^^^^Jf  ^^  persons,  for  the  beltet  ateoommodatim 
of  the  parishioners,  at  the  discretion  of  the  church* 
wardens;  and  he  decreed  each  party  should  pay  his 


Parham 

Templar,     own  costs/* 


From  this  sentence  both  parties  have  appealed : 
— ^it  would  be  extremely  difficult  to  make  these 
proceedings  in  any  way  regular:  but  1  agreed  witfc 
the  counsel  for  Mr.  Parham^  that  it  is  the  duty  of 
the  Court  to  oterlook  irregularities  in  the  couiitiy  < 
jurisdictions,  and  to  endeavour  to  get  at  thesobMaii* 
tial  justice  of  the  case  ; — ^there  are^  hoW^^fet/cer- 
tain  fundamental  rules  which  it  is  iiAposiible  to 
neglect-^^Parham  is  the  promoter  of  b  trimfntfl  MriC 
before  the  Court; — ^his  real  object  is/tocestiEtblitfblAF 
own  rights  and  his  own  exclusive  oecuphncy  j'Wud 
he  lays  as  the  groundwork  of  the  whole,  thttt  beii 
entitled  to  the  sole  possession  by  intmemorial  pre- 
scription ;  and^  if  the  party  has  interrupted  sveh 
an  occupation^  he  is  guilty  of  an  ecclesiastical  of* 
fence.  "    ' 

Nothing  can  be  so  clear  as  that  this  claim  has  been 
wholly  confounded.  The  counsel^  as  any  person  lac* 
quainted  with  the  ecclesiastical  law  must  have 'done, 
have  been  obliged  to  admit  that  no  exclusive  right 
has  been  established  against  the  ordinary. — I  think 
he  has  not  established  any  right  as  against  tlie 
parish  at  large^  or  as-  against  the  churchwardens 
acting  under  the  ordinary. 

Dolbeare  had  no  claim  when  the  church  was  new 
seated  beyond  that  of  the  rest  of  the  parishioners? 
he  was  placed  there^  as  others  were,  by  the  seating 
of  the  churchwardens^   it  being  the  clear  kiw  of 
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tbe  conntry^  that  the  use  of  the  pews  belongs  to 
the  parishioners  ;  pews  are  allotted  to  them  by  the 
churchwardens^  subject  to  the  control  of  the  ordi- 
nary:— ft  seating  of  this  kind  by  churchwardens 
does  not  give  a  permanent  and  exclusive  right ;  it 
is  not  like  a  faculty^  because  it  is  liable  to  altera- 
tioDS  as  the  circumstances  of  the  parish  may  re-* 
quire.  When  church  room  is  abuudant^  and  the 
population  is  thin^  persons  of  large  property  and 
large  families  may  have  large  pews  allotted  to  them^ 
iphich  afterwards  may  be  taken  away  or  diminished 
if  circumstances  are  different, — if  their  families  be- 
come  reduced  in  number,  or  the  church  room  from 
increase  of  population  becomes  more  wanted.  The 
clmrcbwardens  may  remove  persons  originally 
phced  in  seats  or  their  descendants :  but  if  they 
do  so  capriciously,  or  without  just  ground,  the  or- 
dinary will  controul  and  correct  them.  But  the 
possessor  has  no  exclusive  right  to  the  pew ;  an 
exclusive  right  can  only  be  in  virtue  of  a  faculty, 
or  by  length  of  time  which  presumes  a  faculty. 

Ddbeare's  right  does  not  stand  on  the  most  fo- 
ronred  ground  ;  he  was  churchwarden,  had  a 
unall  fiimily,  and  took  a  large  pew.  He  placed  him* 
idf  in  violation  of  the  faculty :  for  it  is  obvious 
rrom  the  appearaince  of  the  plan  that  the  space  he 
kM>k  for  his  seat  was  intended  for  two  pews.  But 
there  can  be  no  doubt  but  that  a  mere  possessory 
right  ceases  when  the  use  and  occupation  cease, 
when  the  family  which  was  in  possession  leaves 
the  parish;  and  for  this  reason  I  interrupted  the 
counsel  when  he  talked  of  a  possessory  right. 
When  the  Dolbeare  family  removed  to  Plymouth, 
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all  their  right  in  the  pew  ceased.  By  an  error  itt 
to  the  law  (for  this  part  of  the  law  is  litde  unde^ 
stood)  the  widow  of  Mr.  Dolbeare^  when  she  re- 
turned from  Plymouth^  took  possession  again  of  Uie 
pew  as  if  it  were  a  matter  of  rights  but  she  was  a 
mere  intruder;  the  churchwardens  might  haTe 
removed  her.  She  sate  there  in  conjunction  with 
Mrs.  Lloyd  and  Mrs.  Edwards;  she  might  thus  be 
considered  as  having  acquired  a  kind  of  possessory 
right:  but  the  utmost  she  could  acquire  would  be 
the  possession  of  a  pew  in  common  with  other  par- 
ties. No  understanding  with  them  could  give  h^ 
a  legal  right. 

On  her  deatK  Parham^  by  another  mistake  as  to 
the  law^  took  possession  of  the  pew,  as  if  be  had 
an  exclusive  and  prescriptive  title  to  it.  This  was  a 
misapprehension  on  his  part;  and  might  have  bees 
a  ground  for  the  churchwardens  to  have  taken  thii 
pew  for  others,  and  to  have  put  an  end  to  such  a 
claim. 

Mr.  Parham  was  a  proper  person  to  be  placed 
in  a  part  of  this  pew  which  holds  twelve  or  four- 
teen persons  ;  and  when  part  of  it  had  been  takes 
off,  there  would  have  been  ample  room  for  himself 
and  his  family. 

The  Judge  therefore  was  correct  in  the  opinioa 
he  gave,  that  Mr.  Parham  was  properly  placed 
there,  and  that  others  might  be  there  placed :  but 
it  is  difficult  to  see,  how  in  a  criminal  suit  it  could 
be  within  the  jurisdiction  of  the  Court  to  pro- 
nounce such  a  sentence.  What  has  Mr.  Tem- 
plar to  do  with  this  ?  How  is  he  found  to  be  re- 
spondent in  such  a  case  r    He  only  prayed  for  bisi 
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dismissal  from  the  suit.  The  whole  proceeding  is 
so  confused  it  is  diificult  to  set  it  right;  the  part 
which  rehtes  to  Mr.  Parham  is  substantially  cor- 
rect. 

I  am  also  to  consider  the  sentence,  so  far  as  it 
ordered  Mr.  Templar  to  restore  the  pew  to  its 
former  dimensions.  I  must  look  to  the  end  for 
which  the  cause  was  instituted. — Mr.  Parham 
claims  redress  for  a  civil  injury  : — the  Court  thinks 
be  has  established  no  right. — Mr.  Parham  com- 
phins  that  Mr.  Templar  should  have  altered  the 
pew  without  first  applying  to  him. — Templar  ad- 
mits he  was  wrong  in  this,  and  perhaps  with  this 
admission  Parham  should  have  been  satisfied:  but 
he  prays  that  Templar  should  be  compelled  to  re- 
store the  seat ; — the  foundation  of  the  criminal 
offence  is  the  right  of  Mr.  Parham.  If  that  ingre- 
dient is  taken  out  of  the  suit,  can  Templar  be  en- 
joined to  restore  the  pew  and  to  pay  costs  ? 

In  a  criminal  suit  the  defendant  is  legally  en- 
titled to  every  favourable  circumstance  arising  out 
of  the  course  of  proceedings; — ^if  Mr.  Templar 
had  invaded  a  right  as  described,  he  might  per- 
haps have  been  proceeded  against  criminally.  If 
be  had  altered  the  pew  without  competent  autho- 
rity, he  might  have  been  proceeded  against  for  pur- 
turbation  of  seat.  The  course  pursued  is  an  as- 
sertion of  right,  which  not  being  proved,  the 
foundation  of  the  suit  fails. 

Suppose  Mr.  Templar  to  have  altered  a  pew 
which  only  belongs  to  the  parish,  Mr.  Parham  had 
no  right  to  resist  this  ;  the  evidence  shews  that  the 
alteration  had  the  previous  concurrence  of  one  of 
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itei.       the  chtirch wardens  to  whom  the  management  of 
Term.      ^^  pews  was  usiiairy  left.     My  attention  has  beei^ 
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directed  by  the  counsel  for  the  defendant  to  the 
evidence  of  the  churchwarden  (Abraham)  in  the 
TninAR;  third  interrogatory; — '^  he  says  the  alteration  was 
made  in  his  absence^  bnd  without  his  order ;  and 
thiat  he  blamed  Ireland  the  carpenter  for  having 
made  it :  but  thai  he  did  this  because  he  thought 
the  orders  for  doing  thia  ought  regularly  to  have 
come  froiti  him  as  churchwarden^  and  not  on  any 
other  aecotmt ;  and  that  he  did  then,  and  does  now, 
cahf^ider  that  such  alteration  was  fit  and  proper 
to  he  made,  and  that  he  shotUd  now  approve  of 
making  such  alteration  under  similar  eiramh 
stances. 

Hiire  is  a  seat  capable  of  holding  from  twelve 
to  fotf rteen  persons  and  one  churchwarden  and  the 
curate  consult  how  they  can  best  make  room  for  the 
accommodation  of  other  parishioners;  and  they  agree 
to  take  a  piece  from  this  and  a  piece  from  another 
pew; — and  after  the  approval  of  the  church  warden^ 
but  in  his  absence^  Templar  gives  orders  for  carry- 
ing this  into  execution.  Surely  this  alters  the 
whole  statement  of  the  question^ — it  is  the  joint 
act  of  the  churchwarden  and  the  minister. 

The  minister  merely  gives  the  order  in  the  ab- 
sence of  the  churchwardens. — If  the  curate  had 
acted  contrary  to  the  churchwarden^  and  the 
churchwarden  had  proceeded  against  him^  the 
case  would  have  been  widely  different.  The  Court 
would  have  pronounced  against  the  curate^  for 
be  would  have  had  no  authority  to  alter  the  seats* 
Taking  it  therefore  as  a  case  in  which  the  mi- 
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Ulster  acted  in  concurrence  with  the  churchwarden/ 
I  am  next  to  consider  whether/BS  the  alteration^  beta  * 
beeti  made  without  a  faculty^  a  suit  can  be  matn- 
taibed^  as  against  an  act  done  withodt  lawful  ^xt- 
thority.-^It  fs  not  to  be  maintained  that  every  Ht- 
tier  alteration  of  a  pew,  where  no  prr?ate  rights  we' 
irtfKhged,  requires  a  jREiculty.-4No  rights '  of 'the 
[Mtrish  Are  infringed;  the  alteration  is  for  the  ac- 
commodation of  the  parishioners,  and  it  is  a  very 
trifling  one. 

'Tn  important  alterations,  where  parishioners  are 
i&he  burthened  with  additional  rates,  it  is  highly 
jtroper,  and  indeed  quite  necessary,  that  a  iaculty 
alidiitd  be  applied  for.  (a) 

In  these  times  when  the  population  of  the  coon*' 
try  is  so  much  increased  ;  when  large  sums  are 
granted  by  Parliament,  and  associations  of  private 
individuals  are  formed  to  provide  enlarged  accom- 
modation;— it  would  be  too  much  to  hold  that  a  mi- 
nister acting  in  concurrence  with  the  churchwarden, 
with  no  private  view  but  merely  to  accommodate 

(a)  Mr.  Swajne,  the  other  churchwarden,  deposed,  that  ^^  Mr. 
Templar  nefer  consulted  him  on  the  subject ;  that  when  it  came 
to  his  knowledge,  considering  it  an  improper  act,  he  expressed 
his  disapprobation  thereof;  and  that,  in  conversation  with  Mr. 
Abraham  his  co-churchwarden  on  the  subject,  he  also  expressed 
hii  disapprobation  of  the  matter  to  him,  that  anj  alteration 
should  be  made  without  first  consulting  the  parties ;  when  Mr. 
Abraham  observed,  that  he  was  sorry  Mr.  Templar  should  have 
done  it,  as  he  wished  also  to  have  consulted  the  party  first,  mean- 
ing the  Parham  family.  Mr.  Swayne  in  answer  to  an  interroga- 
tory, described  himself  as  warden  for  the  country,  and  Mr. 
Abraham  as  warden  for  the  town." 
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the  parishioners^  should  not  be  able  to  make  a 
trifling  alteration  in  the  seats  of  the  church. 

I  think  a  faculty  was  not  necessary, — it  was 
done  with  the  concarrence^  and  not  in  defiance  of  the 
churchwardens :  if  the  alteration  had  disfigured  the 
church,  and  the  churchwardens  had  disapproved  of 
it^  or  the  parish  objected  to  it,  I  should  have  fdl 
myself  compelled  to  have  enforced  the  restoratioa 
of  the  pew. 

At  any  rate  this  is  not  the  offence  charged  in  tbe 
articles,  it  is  an  offence  of  a  different  description. 
Upon  the  whole,  therefore,  I  think  that  Mr.  Par- 
ham  has  foiled  in  proof  of  his  articles; — the  right 
is  not  proved, — the  pew  belongs  to  the  parish,— 
and  the  defendant  is  not  guilty  of  the  charges 
brought  against  him. 

I  reverse  the  sentence  :  but  considering  the  i^ 
regularity  of  the  Court  below, — and  in  of^er,  if 
possible,  to  make  the  parties  meet  together  with- 
out vindictive  feelings,  I  am  not  disposed  to  giie 
the  whole  costs :  but  I  shall  give  100/.  nomine  ex- 
pensarum. 


/" 
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Nathan  v.  Morse.  jyne  Ui. 


Hugh  morse  died  on  the  12tb  of  August  J  820, 
while  he  was  in  the  act  of  dictating  instructions  for 
his  will  to  William  Christopher,  his  solicitor,  in  the 
presence  of  Mr.  Isaac  Joseph  ;  he  had  proceeded 
as  &r  as  the  clause  which  contained  the  appoint- 
ment of  the  executor,  when  he  was  attacked  by  the 
seiznre,  which  terminated  his  existence.  Immedi- 
ately after  his  death,  Mr.  Joseph  requested  Mr. 
Cappage  to  read  over  the  instructions  to  him, 
which  he  accordingly  did ;  and  then  Mr.  Joseph 
observed,  that  he  had  omitted  a  legacy  of  lOOOZ. 
3  per  cent,  consols,  to  Elizabeth  Nathan,  for  her 
own  use,  independent  of  her  husband,  upon  which 
Mr.  Cappage,  recollecting  that  the  deceased  had 
directed  this  legacy  to  be  given,  immediately,  in 
the  presence  of  Mr.  Joseph  and  another  person, 
who  was  present,  added  the  legacy  which  he  had 
omitted. 

''  Instructions  for  the  will  of  Hugh  Morse,  of 
King  Street,  Tower  Hill,  London,  furrier,  taken 
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this  twelfth  day  of  August,  1820.  To  his  mother 
1000/.,  3  per  cent,  consols,  for  her  to  take  the  in- 
terest for  her  life ;  after  her  death  500/.  stock,  part 
of  this  sum,  to  the  children  of  Elizabeth  Nathan, 
thfe  wife  of  Lewis  Nathan,  of  PrescoU  Street, 
Goodman's  Fields,  pen-cutter^  that  shall  be  living 
at  the  time  of  his  mother's  death,  share  and  share 
alike^  to  be  paid  to  them  as  they  respectively  attain 
the  age  of  21,  with  benefit  of  survivorship,  the 
interest  to  be  applied  towards  their  maintenance. 
To  Catharine  Williams,  of  Blackmoor  Street, 
Cfare  market,  two  hundred  pounds ;  and  to  her  five 
children  the  sum  of  200/.  each. 

To  the  new  synagogue  in  Leadenhall  Street,  the 
sum  of  20/. 
To  the  Jews*  hospital.  Mile  end,  the  sum  of  fiL 
At  the  death  of  his  mother,  the  remaining  5001. 
stbck^  part  of  the  above  1000/.  stock,  to  my  nieces, 
the  children  of  my  late  brother  Moses  Morse  to 
be  equally  divided  between  them. 

To  his  nephew,  the  son  of  the  late  Moses  MorM, 
last  named,  the  sum  of  50/. 

The  residue  of  my  estate  and  effects  I  give  to  my 
executor,  to  be  divided  by  him  amongst  the  before 
named  children  of  Elizabeth  Nathan,  wife  of  Lewii 
Nathan. 
Isaac  Joseph,  of  Sams  Coffee-house,  executor. 
To  his  daughter,  the  before  named  Elizabeth 
Nathan,  1000/.  pounds,  three  per  cent,  consols,  free 
and  independent  of  her  husband/' 
Judgment. 
Sir  John  Nicholl. 
The  facts  are  satisfactorily  established.*— I  hive 
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'HO  doubt  in  pronouncing  this  to  be  the  will  of  the 
:  deceased,  as  far  as  to  the  appointment  of  the  exe- 
k>€otor:  but  it  is  perfectly  clear  that  the  other  part 
\  was  not  committed  to  writin*^  during  the  life  of  the 
I  deceased.     Although  the   Court  goes  the  utmost 
il  length  to  give  eflect  to  intention  clearly  proved, 
r  and  reduced  into  writing  in  the  lifetime  of  the  tes- 
r  tator,  yet  it  has  never  held  that  any  thing  added  to 
a  will  after  death  can  be  established.     Death  con- 
summates the  instrument ; — nothing  ^can  be  added 
afterwards. 

The  last  clause  must  be  pronounced  against,  and 
struck  out  of  the  will. 

I  have  no  doubt  of  pronouncing  for  the  will 
without  it. 
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The  Judge  struck  out  the  clause. 
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Maria  VERBRAGGEN,  formerly   of  Wool-  ifthc 
wich,  in  the  county  of  Kent,  died  at  Enkhuysen,  ^^,^^1^^^^ 
in  Holland,  on  the  27th  of  May,  1791.    She,  con-  liiminisira. 

tioii  aodUiero 

Jointly  with  her  sister  Catherine  Verbraggen,  made  isnoresiduary 
and  executed  two  wills;  the  one  a  general  will,  n^ofkiols 
the  other  limited  to  her  effects  in  England.  In  J" *^*IfJert?f 
both  these  instruments,  Pieter  Buyskes,  and  Ar-  kin  decline  it, 

J  '  the  admiQid- 

noldus  Buyskes  were  appointed  executors.  tration  maybe 

In  December,   1803,  the  executors  proved  the  ^tee  or  a 
limited  wiU  in  the  Prerogative  Court  of  Canterbury;  SS^ust* 
and  on  the  85th  June,  1805,  letters  of  administra-  ^^egivenofthe 

'  *  application  of 

Ike  Iq^alee  or  creditor  to  the  next  of  kio. 
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tion,  with  both  the  general  and  limited  will  annexed^ 
were  granted  to  John  Groves^  the  attorney  of  the 
executor^  (who  were  resident  at  Enkhnysen)  limited 
to  the  effects  in  England. 

On  the  death  of  John  Groves  in  1805^  letters  of 
administration  with  the  wills  annexed  were  granted 
ib  John  Thomas  Groves,  as  the  attorney  of  the 
executor,  in  his  stead.  John  Thomas  Groves  has 
since  died ;  and  Peter  Buyskes,  one  of  the  execa- 
tors,  is  dead  also. 

An  application  was  made  to  the  Court  on  the 
behalf  of  Bartholomew  Kooystra,  for  letters  of  ad- 
ministration, on  the  following  ground,  viz.  that  he 
was  a  legatee  named  in  the  general  will,  and  also 
a  creditor  of  the  estate  of  the  deceased  ;  and  far- 
ther, that  Arnoldus  Buyskes,  the  surviving  execu- 
tor, was  resident  at  Enkhuysen,  and  not  likely  soon, 
if  ever,  to  come  to  England.    That  the  deceased, 
by  her  general  will,  made  jointly  with  her  sister, 
gave  and  bequeathed  the  residue  of  her  property 
to  the  children  left  behind,  and  the  descendants 
of  the  late  Dame  Petronella  Verbraggen,  and  the 
children  left  behind  by  the  Honourable  Jan  Lam- 
bertus  Appelnar  whilst  living,  member  of  the  coun- 
cil, and  burgomaster  of  Enkhuysen.    That  diligent 
enquiry  has  been  made  after  the  person  or  persons 
entitled  to  the  residue  under  the  will.   That  adver- 
tisements had  been  inserted  in  the  Courier  news- 
paper in  England,  and  the  Dutch  newspapers  called 
the  Amsterdam  Courant,  and  the  Haarlem  Courant, 
which  advertisements  contained  a  notice  of  the 
residuary  bequest  in  the  will. 

A  decree  has  issued  with  usual  intimation,  under 
seal  of  the  Court,  against  Arnoldus  Buyskes,  and 
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also  the  person  or  persons  who  might  be  entitled 
to  the  residue  of  the  estate  and  efiects  of  the  de- 
ceased ;  and  the  customary  proceedings  being  made^ 
the  decree  with  affidavits  of  the  due  service  of  it, 
was  returned  into  Court ;  and  the  Court  was  moved 
to  grant  the  letters  of  administration  to  Bartholo* 
mew  Kooystra,  no  appearance  having  been  given 
for  any  of  th6  parties  cited. 

Per  Curiam. 

You  have  given  no  notice  to  the  next  of  kin ; 
they  are  entitled,  if  there  are  no  residuary  lega- 
tees. They  certainly  ought  to  have  had  notice : — 
in  foreign  property  of  this  description,  the  Court 
cannot  be  too  cautious  in  adhering  to  the  princi- 
ples of  its  practice. 

If  the  surviving  executor  on  notice  declines  to 
take  the  administration,  there  is  an  end  of  his 
claim :  then  you  must  go  to  the  residuary  legatee ; 
and  if  there  is  no  residuary  legatee,  to  the  next  of 
kin. 

I  shall  direct  it  to  stand  over  till  the  next  Court 
day,  see  what  the  difficulties  are,  and  consider  with 
the  Registrar  how  they  may  be  avoided. 


1821. 

Trinify 

Term. 


KOOYSTRA. 

V. 
BuTSKES. 


The  motion  was  repeated,  and  the  administra*  ^^^^  26M. 
tion  granted  to  Bartholomew  Kooystra. 
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June  29M.  TURNER  V.  GiRAUD. 

JiteiTnl^w;  ^^  ^  ^^^^  fof  ^  perturbation  of  seat,  brought  by 
cause  direct-   Samucl  Turner  afi^ainst  Richard  Herv6  Giraud. 

ed  to  be  re-  ^ 

formed.  The  Third  Article  of  the  libel  pleaded, — 

That  on  a  Sunday  happening  in  the  beginning 
of  September,  1820,  Richard  Herve  Giraud  west 
to  the  parish  church  of  Sunbury  ;  and  without  any 
lawful  authority  for  so  doing,  intruded  himself  into 
the  pew  in  question  in  this  cause,  and  occupied  the 
same  during  the  time  of  divine  service  in  the  fore- 
noon of  that  day. 

The  answer  given  to  this  article  was  as  follows: 
To  the  third  position  or  article  of  the  libel  tbtf 
respondent  answers  and  says,  he  admits  that  on  a 
Sunday,  happening  in  the  beginning  of  the  mootb 
of  September,  18<20,  and  prior  to  Sunday  the  17th 
of  that  month,  he  this  respondent  went  to  the 
said  parish  church  of  Sunbury,  and  went  with 
his  family  into  the  pew  in  question  in  this  cause, 
and  sat  in  and  occupied  the  same  during  the  tiM 
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of  divine  service,  in  the  forenoon  of  that  day  :  but       isei- 
he  denies  that  he  and  his  family  so  went  into  the       Term. 


TuflNE« 


said  pew,  or  sat  in  or  occupied  the  same  without 
any  lawful  authority  for  so  doing ;  for  this  respond* 
dent  says,  that  in  the  year  1816  he  became  pos-  GiRAyo. 
sessed  of  a  freehold  estate,  consisting  of  a  capital  * 
messuage  or  tenement,  and  four  acres  of  land; 
and  also  of  a  farm  consisting  of  between  forty  and 
fifty  acres  of  land  in  the  said  parish  of  Sunbury ; 
and  which  capital  messuage,  and  the  four  acres  of 
freehold  land  thereunto  belonging,  are  now  in  his 
own  occupation,  but  the  farm  this  respondent  hath 
let ;  and  he  has  ever  since  been  a  parishioner  and  in- 
habitant of  the  said  parish ;  and  having  in  the 
month  of  July,  18*20,  completed  the  purchase  of  a 
certain  other  freehold  estate  in  the  said  parish,  late 
property  of  Edward  Boehm,  Esq.,  a  part  of  which 
the  mansion  house  of  the  said  Edward  Boehm, 
formerly  stood ;  but  which,  prior  to  such  purchase, 
had  been  pulled  down.  He,  the  respondent,  was 
on  or  about  Sunday  the  29th  day  of  the  said 
month,  duly  and  lawfully  placed  and  seated  in  the 
pew  in  question  in  this  cause,  by  James  Bean  and 
James  Graham  Ruff,  the  then  churchwardens  of 
the  said  parish,  being  the  pew  formerly  occupied 
by  Edward  Boehm,  Esq.  and  his  family,  and  which 
had  always  been  appropriated  since  the  erection 
thereof  to  the  use  of  the  owner  and  occupier  of 
the  estate  and  premises  which  the  respondent  had 
purchased  ;  and  this  respondent  thereupon  g^ve  up 
or"  relinquished  the  part  of  the  pew  in  the  said 
parish  church  of  Sunbury,  heretofore  used  by  him- 


586 


CASES  DETERMINED  IK  TRB 


TnnUsf 
Term. 


Turner 

6lRAUD« 


self  and  his  family,  and  which  was  insufficient  for 
their  accommodation  ;  and  (his  respondent  says, 
that  he  is  now  building  a  mansion-house  for  bis 
own  residence  on  or  near  the  site  of  the  house  for- 
merly occupied  by  the  said  Eklward  Boehm,  and  is 
seized  in  his  own  right  of  other  freehold  estates 
in  the  said  parish^  and  is  rated  for  his  estates  and 
premises  in  the  said  parish,  at  the  sum  of  S9S2.  per 
annum. 

Jenner  and  Phillimore, 

Objected  to  this  answer,  as  redundant,  and  con- 
sequently irrelevant. 
Lushington  contra. 

The  ultimate  question  to  be  decided  will  be 
whether  Mr.  Giraud  wa*^  placed  in  the  seat  by 
lawful  authority ;  and  the  whole  of  this  detail  bears 
upon  the  point. 
Per  Curiam. 

It  is  charged  upon  you  that  you  entered  the  pew 
without  lawful  authority;  therefore,  you  have  a  right 
to  assert  that  it  was  with  lawful  authority :  but  a 
great  deal  too  much  is  introduced  into  the  answer; 
— it  might  be  commodiously  abridged. 
Lushington. 

This  is  a  most  material  part  of  our  case :  it  is 
necessary  for  us  to  shew  there  was  a  lawful  authority 
consistent  with  due  discretion.-^Tbe  purport  of  the 
answer  is,  to  set  forth  that  Giraud  was  placed 
there  by  the  churchwardens  on  good  and  sufficient 
grounds.  That  he  was  a  person  of  property  and 
respectability  in  the  parish,  and  that  there  was  a 
particular  reason  why  he  should  be  placed  in  that 
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individual  pew^  because  he  had  purchased  Boehm's 
house^  to  which  that  pew  had  always  been  appro- 
priated. 

Judgment. 

Sir  William  Scott. 

The  third  article  of  the  libel  states  that  the  party 
proceeded  against  intruded  himself  and  his  family 
into  the  pew  without  any  lawful  authority.  Perhaps 
the  word  lawful  i^  pleonastical ;  because^  if  it  were 
without  authority^  it  was  without  lawful  authority. 
In  answer  to  this  he  has  a  right  to  say  that  he  was 
seated  there  by  authority  ;  therefore^  in  the  begin- 
ning of  the  answers  he  has  correctly  replied  to  the 
libel :  but  he  goes  on  to  state^  that  in  1816  he  be- 
came possessed  of  a  freehold  estate^  and  then  that 
he  afterwards  purchased  another  estate.    I  cannot 
see  the  use  of  this; — the  party  will  have  the  whole 
benefit  of  this^  by  the  sentence  contained  at  the 
dose  of  the  answer^  that  he  is  rated  for  his  estates 
and  premises  in  the  parish^  at  218/.  per  annum. 
That  general  fact  shews  that  he  is  a  proprietor.     I 
do  not  want  his  history^ — when  he  purchased  one 
estate^  and  when  another^  may  be  commodiously 
omitted.     He  goes  on  to  state^  that  he  was  placed 
by  the  churchwardens  in  the  pew  formerly  occupied 
by  Edward  Boehm  and  his  family  ;  and  which  had 
always  been  appropriated  to  the  use  of  the  awner 
and  occupier  of  the  said  estate  and  premises;  that 
he  is  now  building  a  mansion  house  for  his  own 
residence  on  the  site  of  the  house  formerly  occupied 
by  Edward  Boehm. 

NoW;,  it  is  disclaimed  that  this  is  introduced  in 
any  way  to  establish  a  possessory  title ;  but  it  may^ 
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1891.  I  thinks  be  fairly  enough  stated  as  a  consideratum 

Trinitfi  ^  o 

Term,  addressed  to  the  discretion  of  the  churchwardens. 


Turner 

9. 


If  a  house  have  always  had  this  pew^  it  may  be  a 
fair  ground  for  the  churchwardens  to  place  the 
GiRAUD.  proprietor  of  it  there.  I  think  there  is  no  obje^ 
tion  to  the  admission  of  this :  but  all  the  history  of 
his  purchases  may  well  be  dispensed  with. 


« 

The  answers  to  the  third  article  directed  to  be 
reformed. 


k 
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Toc&ER  V.  Ayrb. 


An  Appeal  from  the  Consistory  Court  cf  Exeter^ 

1821. 
'  TrinUy 

Term. 

Judgment.  ,„.,^„^ 

Sir  John  NicholI.  /  tion  suit  the 

This  is  a  sirit  for  defanlbtioti  brought  by  Mafy  twoTffirma- 
Ayre.  Two  witnesses  have  been  examined  to  prove  ^^^^^^^ 
the  libel ;  an  allegation  has  beeil  given  in  by  the  J^^!^?^** 
defendant^  on  Which  three  witnesiies  have  been' ex-  ones, 
aroineid.    The  Court  beloW  held  the  libel  proved^ 
and  gave  the  usual  sentence  with  costs. — It  comes 
on  here  upon  the  same  evidence  as  it  did  at  Exeter. 
I  cannot  agree  that  suits  of  this  description  be* 
(Ween    persons  in  the   higher  classes  of  socfefy 
OQght  to  be  discouraged^  and  less  attended  tor  than 
suits  of  &  similar  description  between  persons  in 
fif  low  condition  of  life ;  on  the  contrary^  in  the 
higher  classes  of  society  acquiescence  would  be  al- 
^fnost  an  admission  of  the  charge ;  and  as  in  tbo«e 
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classes  female  reputation  is  of  higher  importance 
and  value  to  the  person  who  possesses  it ;  if  an  at' 
tempt  be  made  to  rob  any  one  of  that  reputation, 
there  is  no  other  remedy,  but  reference  to  this 
Court,  to  which  the  law  and  constitution  of  the 
country  has  placed  the  cognizance  of  such  offences. 

The  charge  is,  that  the  appellant  said  ''  gyre's 
sister  was  publicly  kept  by  a  man  at  Plymouth, 
and  had  a  child  by  him.*'  The  words  were  spoken 
in  mixed  society  amongst  persons  of  a  better*sCate 
in  life,  and  where  the  statement  was  likely  to  be  in- 
jurious  to  the  party. 

It  appears  that  the  sister  of  the  plaintiff  had 
been  defendant  at  the  Assizes  in  Cornwall,  and  had 
fiuccessfully  pleaded  her  own  cause: — this  had  been 
much  discussed  in  the  public  prints,  and  had  formed 
a  general  topic  of  conversation. 

Two  ladies,  Mrs.  Maclean  and  Mrs.  Strachan,  had 
called  on  a  visit  to  Mrs.  Twynam,  who  was  on  a 
visit  at  Mrs.  Hambley 's.  During  their  call  six  ladies, 
and  Mr.  Tocker,  the  defendant,  were  together 
there,  and  engaged  in  a  conversation  on  a  paragraph 
which  had  appeared  in  The  Times  that  morning  re- 
specting Miss  Ayre's  defence.  It  was  said  Mr.  Ayre 
did  not  approve  of  it ;  and  Tocker  stated  he  would 
not  have  bad  a  sister  of  his  own  appear  so. — ^Mrs. 
S-  -,  and  Mrs,  ■ ,  observed,  they  did 

not  believe  that  Mr.  Ayre  had  made  any  such  ob- 
servation : — on  this  Mrs.  Hambley  began  an  attack 
on  Mn  Ayre's  sisters,  ladies  who  were  absent  and 
resident  at  Hampstead  : — it  is  admitted  that  Mrs. 
Hambley  defamed  these  ladies, — she  said  that  one 
of  them  had  had  a  child^ — This  has  been  sofieaedis 
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having  been  mentioned  as  a  mere  report :  but  tho^e  i89i. 
who  propagate  such  reports  assist  in  the  injury ^and  T^rnu 
are  parties  to  the  defamation. 

So  far  the  witnesses  do  not  disagree :  but  twQ 
witnesses  upon  the  libel  depose  to  a  further  con- 
yersation.  Mrs.  Short  and  Mrs.  Maclean^  they  po- 
sitively and  affirmatively  swear  that  in  the  course  of 
this  conversation  Tocker  said  ''  that  Ayre's  eldest 
BiUer  had  been  publicly  kept  by  a  man  at  Plymouth, 
and  had  had  one  child  ;" — he  was  cautioned^ — he 
repeated  that  he  knew  it  to  be  true.  Nothing  can 
be  more  direct  and  positive  than  the  reiterated  de- 
Hioiation  of  Mr.  Tocker  on  this  occasion.  One  wit- 
ness observed/ that^  from  the  confident  manner  in 
which  be  bad  spoken^  he  might  be  the  father  of  the 
child:  both  the  witnesses  agree  ;  and  if  they  are  to 
be  believed,  there  is  no  doubt  as  to  the  proof. 

How  is  it  attempted  to  contradict  this?  Poor  other 
persons  say  they  do  not  recollect  it.  Mrs  Lonme 
speaks  to  the  best  of  her  present  recollection^  Mrs. 
Twynam  does  the  same  :  but  Mrs.  Lucy  Hambley 
swears  that  Tocker  only  used  the  words  she  has 
deposed  to^  and  did  not  mention  either  of  the  Miss 
Ay  res. 

How  is  the  Court  to  weigh  this  evidence  ?  In  the 
first  place^  the  rule  of  law  is,  that  one  affirmative 
witness  outweighs  several  negative  witnesses,  be- 
cause both  may  be  true.  Is  there  any  thing  to 
prevent  both  from  being  true  here?  The  words  may 
have  been  spoken,  and  some  one  present  not  hear  or 
KCoUect  them.  Therewere  si](  ladies  and  one  gentle- 
man present:  there  was  much  talking;  there  might  be 
two  conversations  going  on  at  the  same  time.  Mrs. 
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Hambley  might  make  some  statements^  Mr.  Toclcer 
others  ;  there  is  no  inconsistency  in  some  hearing 
Mr.  Tocker,  and  others  not.  No  two  report  the 
.  conversation  in  the  same  words.  No  imputation  is 
thrown  in  the  way  of  discredit  on  the  witnesses^ 
persons  possess  different  degrees  of  accuracy  of 
recollection.  There  is  no  reason  not  to  believe  the 
two  witnesses  eitamined  on  the  libel :  they  must  be 
guilty  of  the  grossest  perjury,  if  what  they  say  is 
not  true.  They  had  no  personal  acquaintance  with 
Miss  Ayre^  they  gave  friendly  advice  as  peace- 
makers. 

Thinking,  as  I  do,  that  the  evidence  fully  suIh 
stantiates  the  charge,  and  that  what  is  stated  by 
the  other  witnesses  does  not  amount  to  a  valid  con- 
tradiction^ 1  am  of  opinion  that  the  Judge  at  Ei- 
eter  did  right;  and  I  affirm  the  sentence^  andcoa* 
demn  the  appellant  in  costs. 
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Wilson  v.  Wilson  and  Others.  June! 

■ 

Henry  CLARKE  died  on  the  3I»t  of  Decern-  ^«*»  >;*« 

^ill  has  been 

ber^  1S20,  aged  upwards  of  eighty-three  years,  destroyed  ud 
He  had  been  in  good  health  np  to  the  5th  of  De-  left  ancancel- 
cember^  when  he  was  seized  with  a  paralytic  at-  i^l^^ 
tack,  which  so  much  affected  his  epocch  thai  he  ^^^^^ 
was  never  afterwards  able  to  articulate  distinctly,     former  wiU 

On  the  ]5th  of  June^  1811,  he  executed  his  will  itisaqacsUon 
in  two  parts ;  the  one  was  very  nearly,  but  not  ex-  ^od  Ae  SScn- 
actly,  a  duplicate  of  the  other.  To  the  one  a  codicil  ^oiuSSS^m 
was  annexed,  dated  the  8th  of  July,  1816 ;  to  the  all  the  cir- 

camstances  of 

other  a  codicil  dated  32d  of  July,  1813; — ^towards  the  case,  in 

the  end  of  1816  he  cancelled  that  part  of  the  will  ti<»l  Coi^*^ 

to  which  the  codicil  of  1812  was  annexed.  i^^yj/'" 

In  1817  he  executed  another  will  at  the  office  sumption 

seems  to  be 

of  Messrs.  Wilson,  in  Alder manbury,  which  was  a^inst  the  re- 
attested  by  two  clerks  of  the  house,  and  which  he 
carried  away  with  him.  After  his  death,  enquiry 
and  search  were  made  for  this  will  without  effect. 
The  uncancelled  part  of  the  will  of  1811,  and  the 
codicil  of  the  13th  July,  1816,  were  found  in  a  tin 
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1821.  box,  in  which  he  kept  his  papers  of  consequence : 
Term.  ^^^  ^^e  string  which  had  fastened  the  sheets  toge- 
ther (there  were  five  sheets)  was  untied,  and  the 
several  sheets  were  scattered  about  the  box.  The 
Wilson  cancelled  part  of  the  will,  and  the  codicil  annexed 
to  it,  and  several  wills  and  testamentary  scripts 
were  found  also  in  the  same  box. 

The  personal  property  amounted  to  nearly 
60,000/. 

The  uncancelled  will  of  1811,  and  the  codicil 
of  the  8th  July,  1816,  were  propounded  by  Mr. 
Wilson,  the  executor,  and  opposed  by  the  next  of 
kin.  The  facts  of  the  case  were  admitted  in  the 
answers  of  the  parties  contesting  the  suit^  so  that 
no  witnesses  were  examined. 

Lushinglon  and  Dodson  argued  in  support  rf 
the  toilL 

AdaiiM  and  PhWifnare  for  an  intestacy. 

The  Court  took  time  to  deliberate. 
J«(y  4.  Judgment. 

Sir  John  Nicholl. 

In  this  case  the  Court  has  taken  time  to  consider 
the  arguments  which  have  been  urged  in  the 
course  of  the  hearing ;  and  it  has  taken  the  oppor* 
tunity  of  again  carefully  inspecting  all  the  testa- 
mentary papers  which  have  been  laid  before  it.  It 
has  done  so,  not  from  any  great  doubt  affecting  its 
own  mind,  but  for  the  satisfaction  of  the  parties 
concerned,  the  property  at  stake  being  of  great 
magnitude;  and  after  the  best  and  roost  mature 
consideration  which  I  have  been  able  to  give  to  the 
subject,  the  impression  which  was  left  on  my  mindt 
as  formed  originally  upon  the  result  of  this  case, 
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has  been  confirmed  and  strengthened  by  a  subse-      i,^^^- 

,  o  Irinitw 

quent  consideration  of  it.  The  case  comes  on  for  Term. 
hearings  amicably,  between  the  parties,  and  on 
pleas  given  in  upon  both  sides,  and  on  answers 
taken  to  those  pleas :  but  no  witnesses  have  been  Wilsow 
examined  on  either  side ;  there  is,  therefore,  no 
conflicting  evidence  with  respect  to  the  facts  of 
this  case.  The  party  deceased  was  a  Mr.  Henry 
Clarke,  who  died  at  a  very  advanced  age  upon 
the  31st  of  last  December.  About  twenty-five 
days  before  his  death,  he  was  struck  with  palsy  ; 
and  from  the  effects  of  that  attack  he  never  after- 
wards became  so  recovered  as  to  be  of  testamentary 
capacity.  He  left  behind  him  a  (a)  brother  and  a 
sister,  and  the  son  of  a  deceased  brother,  and 
seven  children  of  a  deceased  sister,  who  will  be 
entitled  in  distribution,  in  case  it  shall  be  deter- 
mined that  the  deceased  is  dead  intestate.  The 
amount  of  his  property,  (all  personalty)  is  stated 
to  be  from  fifty  to  sixty  thousand  pounds.  The 
deceased  made  several  wills  ;  one  of  them  appears 
to  have  been  made  in  the  year  one  thousand  seven 
hundred  and  ninety-seven,  and  has  a  codicil,  dated 
(I  think)  in  one  thousand  eight  hundred  and  two  ; 

(a)  Mr.  William  Clarke,  his  brother;  Mrs.  Hannah  Wilson, 
widow,  his  sister ;  the  Rev.  Robert  Clarke,  the  son  of  the 
Rev.  Sioughter  Clarke  deceased,  the  deceased's  brother ;  and 
Henrj  William  Gordon,  Augusta  Maria  Halce,  widow,  Char« 
lotte  Matilda  Shire,  widow,  Henrietta  Augusta  Gwynne  (wifii 
of  the  Rev.  William  Gwynne),  and  Anna  Maria  Wallinger 
(wife  of  Mr.  Joseph  Wallinger),  the  children  of  Anna  Maria 
Gordon,  deceased,  a  sister  of  the  deceased's. 
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1891.       another  willis  dated  in  one  thousand  eight  hun- 

Term?      ^^^^  ^"^  seven ;   another  in  one  thousand  eight 

hundred  and  eleven  ;  and  there  was  another  will 

in  one  thousand  eight  hundred  and  seventeen.  The 

Wilson      writing  of  these  several  testamentary  instrumenti 

an  t  en.  y^^  ^j^^  deceased  himself,  and  his  testamentary  ca- 
pacity at  the  several  times  of  writing  them,  are 
fully  admitted.  These  several  papers  (except  the 
will  of  one  thousand  eight  hundred  and  seventeen) 
together  with  several  abstracts  of  them^  or  lists  of 
legacies  taken  from  them^  and  old  cancelled  willi, 
were  found  after  the  deceased's  death  in  a  tin  box 
in  his  house.  Three  other  papers  of  a  testa- 
mentary nature^  which  are  marked  O^  P^  and  Q,are, 
I  thinks  duplicates  of  old  wills  ;  and  were  delivered 
by  the  deceased  into  the  possession  of  Mr.  Wilson, 
to  be  deposited  in  an  iron  safe  in  his  house  in  Al- 
dermanbury ;  and  there  they  remained  till  after 
the  deceased's  death.  The  will  of  one  thousand 
eight  hundred  and  seventeen  was  not  found  after 
the  deceased's  death  :  but  it  is  admitted  that  he 
executed  such  a  will.  The  Answers  state  that  ''the 
said  deceased  on  or  about  the  month  of  June,  in  the 
year  one  thousand  eight  hundred  and  seventetHt 
called  at  the  counting  house  of  the  respondent 

^  with  whom  he  had  many  years  before  deposited 

several  of  his  former  testamentary  papers,  and  at 
such  time  did  produce  to  the  respondent,  in  the 
presence  of  his  late  partner,  Thomas  Watson,  and 
his  clerks,  a  paper  purporting  to  be-a  will,  whiek 
he  brought  with  him  for  the  purpose  of  being  exe- 
cuted ;  and  that  he  thereafter  executed  his  said  wiU 
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lit  the  presence  of  Thomas  Watson  and  his  clerks,  is^i. 
two  of  whom  James  Rixan  Oliver  and  Henry  Wat"  Term. 
son,  respectively  signed  their  hands  thereto ."  v^vw/ 

He  also  admits  that  the  said  Thomas  Watson,     Wilsow 
his  late  partner,  was  in  the  latter  end  of  the  year    Wilson 
1816,  and  during  the  greater  part  of  1817,  in  an  «»*  Others. 
ill  state  of  health  ;  and  that  he  died  in  the  latter  end 
of  the  year  1817.    The  execution,  therefore,  of 
this  will  of  1817,  in  the  month  of  June  in  that 
year,  is  very  clearly  and  distinctly  admitted.    The 
paper  propounded  is  that  which  is  marked  with  the 
letter  A. ;  it  is  signed  by  the  deceased,  and  is  dated 
June  15lb,  1811 — the  same  date  with  another  can- 
celled will,  which  is  marked  B.    It  is  the  paper 
propounded  by  Mr.  Wilson,  one  of  the  executors 
named  in  it ;  and  it  is  opposed  by  the  next  of  kin 
who  maintain  that  the  deceased  is  dead  intestate. 

For  the  more  clearly  understanding  of  this  case, 
it  may  be  proper  thus  to  describe  the  several  tes- 
tamentary papers  which  are  before  the  Court ;  or 
rather,  perhaps,  the  state  in  which  they  are. 

The  will  of  1797,  with  a  codicil  of  1803,  which 
18  marked  E.,  is  crossed  through ;  and  there  is  a 
memorandum  at  the  end  of  it,  in  the  deceased's 
handwriting  ''  expunged  the  whole  of  this  will, 
July,  1807/'   The  will  of  1807  is  marked  C. :  that  ^ 

itistrument  is  executed  in  the  presence  of  two  wit- 
nesses ;  it  is  contained  in  five  sheets  of  paper,  and 
appears  to  have  been  carefully  cancelled  when  the 
deceased  executed  a  subsequent  will,  in  181 L 
There  is  this  memorandum  on  it,  cancelled  this 
vriU  when  I  executed  another  dated  the  \bth  June, 
181 1 ;  the  same  being  entirely  toritten  by  myself. 
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1821.       and  subscribed  as  witnesses  to  the  same  Mr.  Joseph 
Term*        Yellowly  and  Nathaniel  Clarke." 


Q.  is  an  authenticated  copy  of  the  will  of  1807 ; 

XV^v  T  ft  AW 

^^  and  was  one  of  the  papers  which  were  deposited  in 

WiLsoNT  the  iron  chest  in  Aldermanbury.  So  that  from 
hence  it  appebrs  that  when  the  deceased  executed 
the  will  of  1807,  he  cancelled  that  of  1797;  and 
again,  when  he  executed  the  will  of  1811^  he  can- 
celled that  of  1807. 

A.  and  B.,  as  I  have  already  mentioned,  are  both 
dated  on  the  15th  June,  1811:  but  from  internal 
circumstances  in  paper  A.,  which  were  pointed  out 
in  the  course  of  the  argument,  it  seems  to  have  been 
originally  written  before  paper  B.    Paper  A.  ii 
not  cancelled  :  but  the  sheets  that^had  been  appa- 
rently attached  together  by  a  tape  were  found  de- 
tached and  separate  from  each  other,  though  folded 
up  together.     In  the  margin  of  A.  there  is  an  ab- 
stract of  the  different  legacies  which  ari^  rontained 
in  it ;  and  there  are  some  notes  also  and  explana- 
tory observations,  with  respect  to  certain  altera- 
tions in  the  body  of  the  paper  itself.     There  are 
besides,  several  alterations  and  interlineations  both 
in  the  body  and  towards  the  conclusion  of  this  pa- 
per, mentioning  the  number  of  sheets  it  contained, 
which  number  appears  to  have  been  altered  twice; 
first,  from  four  to  five,  and  then  back  again  to  four. 
So  that  paper  A.  appears  to  have  contained,  at 
different  times  a  different  number  of  sheets.    The 
first  sheet,  as  it  is  at  present  introduced  into  the 
paper,  has  every  appearance  of  not  having  been 
originally  the  first  sheet :  but  it  seems  to  have  been 
.'  since  substituted. 
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In  a  blank  sheet  at  the  end  of  paper  A.  is  a       is^i. 
codkil  revoking  a  legacy,  which  had  been  previ-     ,7^^^ 
ously  revoked  in  the  third  sheet  of  A.,  by  a  margi'^     v^^^v-^/ 
nal  note.    It  is  a  legacy  of  bOl.  to  a  female  'servant.     Wilson 
That  codicil  is  dated  8th  July,  1816.  Wilson 

There  is  a  similar  revocation  in  paper  B.,  and  aad  Others, 
contained  in  almost  the  same  words ;  that  is  dated 
in  1811.  In  addition,  there  is  an  explanatory 
note^  written  by  the  deceased,  stating,  that  he 
bad  very  fully  revoked  such  legacy.  He  says,  *'  I 
consider  I  have  expressed  myself  clearly,  that  the 
share  of  200/.  left  to  her  husband,  of  which  one 
moiety  is  my  property,  is  not  to  be  considered  as  a 
legacy  to  either  of  them,"  (meaning  the  husband  or 
the  wife.)  There  is  no  date  to  this  note.  Now 
this  writing  on  the  blank  sheet  at  the  end  of  paper 
A.,  dated  the  8th  of  July,  1816,  is  the  latest  date 
upon  the  instrument  itself.  But  at  what  time  it 
was  that  the  several  sheets  of  papeir  A.  wece*  dis- 
connected from  each  other,  or  when  the  new  sb^et 
was  first  written  or  substituted  in  that  papery  or 
when  these  marginal  abstracts  and  observations 
were  made, — there  is  no  satisfactory  proof  to  shew. 
These  facts  must  be  matter  of  conjecture ;  and  I 
think,  of  conjecture  only.  Paper  B.  is  of  the  samb 
date  as  A.  originally ;  and  though  written  aftei^ 
wards,  in  the  first  instance,  and  probably  than  only 
iH)  substance  a  duplicate  of  the  other ;  yet  I'tfafhuk 
it  had  originally  this  important  difference  Ar^iti  A.^ 
That  in  paper  B.,  the  residue  is  givfcn  solely  to  Mr. 
Shtugbter  Clarke ;  and  in  paper  A.  the  residlife  is 
given  jointly  to  him  and  to  his  brother  William. 

Vol.  III.  2  o 
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1821.  In^case  of  their  death,  in  the  lifetime  of  the  testator. 

Term.  ^^^  residue  is  given  to  the  son  ^f  Mr.  Sloogliler 

'^'^^^^^  Clarke  as  the  substituted  residuary  legatee. 

^^^  Jlow  these  important  differences  arose  originalljf 

ViLsoir  between  these  two  instruments,  and  why  both  of 

^         ^  them  are  of  the  same  dates,  it  is  impossible  for  os 


now  to  conjecture.  The  deceased  was  certainly 
a  very  old  man;  aged,  I  think,  nearly  eighty  years. 
They  might  be  perhaps  owing  to  some  accident,  ior 
they  might  be  occasioned  by  some  oversight  on  hk 
part.  There  is  abundant  evidence  to  shew,  that 
paper  B.  was  writteii  after  paper  A.,  as  I  have  said* 
Paper  B.  is  carefully  cancelled ; — at  least  the  jEr«(, 
fourth,  and  fifth  sheets  are  carefully  cancelled. 
The  second  and  tJUrd  sheets  do  not  appear.  They 
liave  been  destroyed ;  and  it  must  be  presumed 
that  they  have  been  destroyed  by  himself.  The 
time  at  which  this  act  of  cancellation  of  paper  R 
took  place  does  not  perfectly  appear  ;  and^  in  the 
absence  of  sufficient  evidence,  it  would  be  vain 
even  to  conjecture  in  respect  to  that  fact.  Pos^ 
sibly  it  might  have  been  at  the  time  when  the  da- 
ceased  executed  the  will  of  1817.  It  might  how* 
ever,  for  ought  that  appears  to  the  central^, 
have  been  at  any  other  time.  Upon  the  back  of 
it  there  is  a  written  memorandum :  but  that 
equally  leaves  the  time  unascertained.  That  me- 
morandum is  in  these  words,  ''  These  five  sheets 
or  four,  as  entered  as  parts  of  my  will,  are  marked 
with  mf  signature,  taken  off  by  rmfself:  reserwsg 
onbf  to  direct  an  alteration  to  any  future  legwgf  I 
may  think  of*' 
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To  this  memorandum  there  is  no  date;  and,  there-     ^^^* 
fere,  it  is  not  known  when  the  act  of  cancellation      Term. 


took  place. 

Now  what  might  be  the  effect  of  this  cancella-         ^ 
tion,  if  there  had  been  no  subsequent  will  executed,     Wiuok 
Beems  quite  unnecessary  to  decide,  because  there  ^  ' 

is  a  subsequent  will  executed,  which  I  think  places 
the  thing  quite  sufficiently  before  the  Court,  for  its 
decision  ;  for  that  subsequent  will  of  1817  revoke^ 
both  t^ese  papers  A.  and  B, 

Then  the  question  comes,  whether  pager  A.  has 
been  subsequently  revived  in  any  way  whatever? 

The  execution  i  have  mentioned  of  the  will  of 
1817,  in  its  force  and  its  effect,  so  long  as  it  con- 
tinues in  existence,  is  a  clear  and  distinct  revoca* 
tion  of  the  paper  A.  The  revocation  of  paper  A., 
therefore,  is  not  a  matter  of  doubt,  but  of  clear 
intention  ;  and  if  that  observation  required  to  be 
strengthened  by  any  other  remarks,  they  might  be 
BBsily  found.  But  this  execution  of  the  will  of 
•1817  is  not  done  hastily,  and  as  a  transient  inten? 
tion  $  but  deliberately  and  formally.  He  did  not 
even  rely  on  his  own  handwriting  in  the  body  df 
the  paper,  and  his  signature  of  the  instrument,  in 
order  to  give  effect  to  that  will  of  1817,  as  he  had 
before  to  the  will  of  1811.  But  he  carried  it  to 
Mr.  Wilson's,  to  execute  it  there  in  the  presence 
0f  two  witnesses  ;  and  they  attested  the  act.  If, 
then,  the  former  will  of  1811  had  been  execute4 
in  a  manner  equally  regular;  if  it  had  remained  in 
the  most  perfect  state,  instead  of  being  pulled  to 
pieces  and  altered  and  abridged  in  the  maigin,  and 
interlined,  as  it  now  appears  to  have  been  \t^ 

2o2 
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1821.  would  still  be  completely  revoked,  so  lon^  as  the 
Term,  subsequent  will  continued  to  exist.  So  long  as  that 
continued  to  exist,  the  intention  of  the  testator  to 
revoke  the  former  will  now  propounded  was  by 
Wilson  no  means  equivocal  or  doubtful ;  but  perfectly  dis- 
«d  Others,  jj^^j  ^^j  decided.     But  this  will  of  1817  is  not 

forthcoming.  It  was  not  found  upon  the  deceased's 
death ;  and  from  the  circumstance  of  its  never  hav- 
ing been  traced  into  any  other  hands  but  the  last 
that  we  hear  of  it  being  in,  that  the  deceased^  im- 
mediately upon  its  execution,  put  it  in  his  pocket, 
and  took  it  away  with  him,  it  must  have  been 
destroyed,  (it  is  to  be  presumed,)  by  the  deceased 
himself. 

Now,  of  the  time  of  its  destruction  there  is  not 
the  least  evidence  whatever.  Whether  it  was  on 
the  day  after  the  will  was  made,  or  on  the  day  after 
the  deceased's  incapacity  commenced,  or  at  any 
intermediate  time  between  the  one  and  the  other  of 
those  events^  there  is  nothing  before  the  Court  to 
shew.  The  time  must  be  mere  matter  of  conjec- 
ture. We  have  no  declaration  coming  from  the 
deceased  himself  upon  the  subject.  We  have  no 
feet  from  which  the  time  of  such  destruction  is 
necessarily  to  be  inferred.  Mr.  Watson,  who  was 
interested  in  that  will,  and  who  was  probably  one 
of  the  executors  named  in  it,  (for  he  was  an  execa- 
tor  under  the  former  will,)  dies  in  the  latter  end  of 
1817.  It  may  possibly,  but  not  very  probably,  be 
that  the  deceased  destroyed  the  will  upon  that 
event  happening.  I  say  it  is  possible,  but  not  very 
probable ;  because,  at  the  time  when  deceased  ex- 
ecuted the  former  will^  it  clearly  appears  from  hii 
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own  faandwritine:  that  Mr.  Watson  was  in  a  bad       1821. 

TVtni /i# 

State  of  health ;  and  the  deceased  himself  mentions      Term. 
that  probably  that  gentleman's  life  was  no  better 


worth  than  his  own.     It  is  not,  therefore,  very     W'^®* 
probable,  I  think,  that  the  event  of  Mr.  Watson's     Wwok 
death  should  have  induced  the  destruction  of  the 
will  of   1817.     Who  was  the  residuary  legatee 
named  in  the  will  of  1817  is  not  directly  proved. 
The  brother,  Mr.  Sloughter  Clarke,  was  the  sole 
residuary  legatee  in  paper  B.,  which,  as  I  have 
before  remarked,  was  originally  written  subsequent- 
ly to  A.     In  paper  A.,  also,,  he  was  named  joint 
residuary  legatee.  Both  these  instruments  are  dated 
in  June,  1811.    Therefore  it  is  to  be  presumed 
that  he  was  interested  in  the  residue  of  the  will  of 
1817.    It  is  stated  that  he  died  in  April,  18201' 
That  event,  added  to  the  death  of  one  of  the  exe^ 
cutors,  (Mr.  Watson,)  which  I  have  already  men* 
tinned,  is  not  unlikely  to  have  induced  the  destruc* 
0on  of  this  will  by  the  deceased.    But  I  state  thi» 
of  course  as  mere  conjecture.    It  is  not  a  fact  upon 
which  the  Court  is  warranted  in   relying.    The 
only  fact  is,  that  the  will  of  1817  not  being  forth- 
coming, it  must  be  presumed  to  have  been  de- 
stroyed by  the  deceased.    Then  comes  the  eon- 
sideration  of  what  is  the  legal  effect  of  that  fact? 

Is  it  to  set  up  this  paper  A.,  which  in  its  original 
state  may  not  have  been*  considered  at  all  as  bis 
vrill,  but  was  meant  perhaps  as  a  sketch  of  the  will 
which  was  executed  on  the  fifteenth  of  June,  1811, 
JB.  being  more  formal  than  A.,  and  in  its  illtercjd 
state  may  have  been  oAly  used  as  the  draft  for  the 
will  of  1817. 


bu 
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Whether,  by  the  destruction  of  that  will  of  I8II 
and  other  circumstances,  this  paper  A.  be  i^YiYed 
or  not,  is  the  question  which  thb  Court  has  noW 
to  decide* 

Now  the  U&l  presumption  as  to  whether*  by 
the  destruction  of  a  later  will,  the  revif  al  of  a  for** 
iner  uncancelled  will  is  to  be  pr^umed,  is  a  point 
that  has  been  much  controverted,  but  never  very 
clearly  settled.  And  perhaps  the  bare  legal  pre-" 
sumption  upon  such  a  case  is  not  very  material  to  be 
discussed.  In  the  case  of  Glazier  and  Glasier,  (a) 
so  far  as  respects  the  disposition  of  lands.  Lord 
Mansfield  is  reported  to  have  said  that  the  former 
will  is  revived.  But  the  correctness  of  that  report 
and  the  soundness  of  the  doctrine  there  laid  down 
have  been  a  good  deal  questioned.  In  these  Courts, 
as  applies  to  wills  respecting  personalty,  the  prtf* 
sumption  has  been  rather  the  other  tvay^  and 
against  the  revival  of  the  former  testament ;  it  has 
been  held  that  it  requires  some  act  to  shew  an  in<^ 
tention  of  such  revival.  As  far  as  my  own  opinion 
goes,  I  cannot  help  saying  that  good  sense  and  the 
reason  of  the  thing  seem  rather  to  favour  the  pre* 
sumption  as  taken  in  these  Courts.  But  the  truth 
iSi  that  in  all  these  matters  the  legal  presumption 
must  grow  out  of  something  in  evidence  before  the 
Court; — and  in  fact  a  case  can  hardly  by  possi-* 
bility  be  so  destitute  of  all  circumstances  as  to  re* 
quire  a  decision  upon  mere  legal  presumption, 
and  nothing  else.  In  the  case  of  Moore  and  De- 
latorre,  (6)  before  the  High  Court  of  Delegates,  I 
Understand  it  was  clearly  held  by  that  Courts  that 

(a)  4  6ilrroW8,  351ii  (b)  VoL  I.  p.  STi. 
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whichever  way  the  presumption  of  revival  might  -J^^f- 
be^  still  the  intention  was  to  be  collected  from  all  Term. 
the  circumstances  of  the  case. 

Now,  if  the  Court  is  to  collect  the  intention  in 
the  present  instance  from  all  the  circumstances  of  Wilsow 
the  case,  the  intention  to  revoke  this  will,  and  the 
subsequent  actual  revocation  of  it  by  the  will  of 
1817,  being  quite  clear  and  unequivocal ; — the  con- 
trary intention  to  revive  it  remains  to  be  shewn,  as 
growing  out  of  all  the  circumstances.  Here,  how- 
ever, the  intention  to  revive  it  is  not  supplied  either 
by  the  paper  itself,  or  by  any  parol  declaration 
made  by  the  deceased,  or  by  any  change  in  the 
condition  of  this  party.  If  such  intention  is  to  be 
collected  at  all,  it  can  only  be  collected  in  some  of 
those  other  papers  which  were  found  in  the  de- 
ceased's possession.  On  the  face  of  the  instrument 
itself  nothing  appears  ; — there  is  no  memorandum^ 
no  recognition  of  it  in  any  way  subsequent  to  June 
1816  ; — the  subsequent  will  being,  as  we  have  seen, 
executed  in  June  1817. 

The  other  papers  before  the  Court  were  found 
in  company  with  this  instrument  in  the  deceased's 
tin-box.  It  was  the  habit  of  the  deceased  to  make 
abstracts  of  his  testamentary  papers :  these  are  lists 
of  the  legacies,  for  the  most  part,  contained  in  the 
testamentary  papers.  He  also  had  the  habit  of 
keeping  old  cancelled  wills  in  his  possession.  There 
are  a  variety  of  them  before  the  Court : — ^but  when 
some  of  them  were  written, — how  many  times  they 
have  been  altered  and  added  to,  «-and  from  what 
papers  some  of  them  have  been  extracted,  must  be 
almost  entirely  matters  of  conjecture. 
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1821.  The  papers  P.  and  L.  are  abstracts  of  the  will  of 

Tenn.       '807  ;  and  M.  seems  lo  be  no  more  than  a  list  of 

the  legacies,  placed  in  different  columns.   Whether 

they  are  the  legacies  of  that  will,  or  of  any  other 

Wilson     yfi\\^  it  is  perhaps  not  very  material  to  know. 

Paper  D.  is  headed  '^  legacies  in  my  will  dated 
the  15th  June,  1811/'  That  is  written  on  the  back 
of  an  old  letter,  and  is  on  paper  with  the  water- 
mark of  1810. 

Paper  I.  is  of  the  same  description.  It  is  an  ab- 
stract of  the  will  of  181 1,  is  on  an  old  letter,  and  on 
paper  also  with  the  water-mark  of  1810. 

Paper  K.  is  another  abstract  of  the  will  of  1811 : 
but  the  water-mark  on  that  paper  is  1815. 

Paper  G.  is  also  written  upon  the  back  of  an 
old  letter  :  but  that  letter  is  dated  on  the  3d  July^ 
1816.  A  part  of  it  is  described  '^  Extract  of  lega- 
cies in  my  will,  dated  June,  1811/'  That  applies 
to  the  irr^t  and  second  columns.  The  third  column 
and  the  fourth  column  are  described,  ''  Money  de- 
vised by  my  will ;  trust-money  in  the  funds  de- 
vised."    These  two  columns  are  dated  in  1818. 

In  Paper  A.  is  an  enquiry  whether  the  deceased 
could  alter  the  residuary  bequests  of  his  will  by  a 
codicil  ? — whether  there  had  not.  lapsed  a  sum  of 
500/.  Reduced  to  Mr.  H.  Gorden,  who  appears  to 
be  a  legatee  in  1,500/.  by  the  will ; — and  the  form 
of  revoking  such  legacy  is  drawn  at  the  end  of  the 
paper.  But  there  is  nothing  to  fix  the"*  date  as  to 
when  this  was  written. 

These  are  the  several  abstracts ;  and  two  of 
them,  G.  and  H.,  have  been  particularly  relied  on. 
The  fourth  column  of  paper  G.,   which  1  have 
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already  mentioned,  and  which,  folding  hack  the      J^.^V 

•^  .  Tnntty 

letter,  was  perhaps  the  first  part  that  was  written       Term. 


of  it,  is  intituled,  ^'  Extracts  of  my  will  (dated)  in 

WlI«SON 

181 1/'     Hence,  it  is  probable  that  it  was  written         ^^ 
some  time  subsequently  to  July,  1816.     For  what     Wilsow 

,.        ^  ^  .  ...  and  Others. 

purpose  this  paper  was  written  must,  like  many 
other  circumstances  in  this  case,  remain  mere  mat- 
ter  of  conjecture.    Whether  it  was  preparatory  to 
the  new  fi  rst  sheet  of  paper  A.,  or  preparatory  to 
a  new  will,  or  whether  this  first  sbeei  lu  paper  A. 
was  preparatory  to  the  new  will  of  1817^  does  not 
satisfactorily  appear.     But  it  does  clearly  appear 
that  the  second  and  fourth  columns  of  paper  G. 
were  written  before  the  first  sheet  of  paper  A. ; 
and  were  originally  an  abstract  of  the  first  sheet 
of  paper  B.,  and  possibly  also  of  the  first  sheet  of 
paper  A. ;  because,  perhaps,  the  first  sheets  of  A. 
and  B.  were  originally  the  same.      The  legacies 
are  the  same  as  in  B.,  the  cancelled  paper :   but 
they  were  afterwards  altered,  and  made  the  same 
as  they  subsequently  stand  in  paper  A.   Forexam* 
pie :  the  first  and  second  legacy  are  the  same  in 
both ; — he  leaves  one  thousand  pounds  to  his  bro- 
ther W.  Clarke,  and  ten  thousand  pounds,  three 
per  cent.  Reduced  Annuities,  to  his  brother  Mr. 
Sloughter  Clarke.     These  are  the  same  in  both 
papers  ;  in  papers  .A.  and  B.,  and  in  the  abstract. 
The  third  legacy  is  a  legacy  to  his  sister,  Mrs.  Wil- 
son ;   the  interest  of  2,000/.,  and,  after  her  deaths 
the  principal  to  her  sons.     Now  in  paper  B.,  that 
stands  5,00OZ.;  so  too  it  was  originally  in  paper  G. 
It  is,  however,  in  this  abstract  G.,  altered  from 
5^000/.  to  2^000/. ;  and  now^  in  the  first  sheet  of 
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1821.       paper  A.,  it  is  restored  to  2,000Z. ;  so  that  paper  G. 

Term.      1^  originally  an  abstract  of  paper  B. ; — ^it  is  then 

altered^  and  after  that  paper  A.  is  made. 

The  same  observation  applies  to  the  new  lejgacy, 

Wilson     —that  to  Mrs.  Remington.      In  B.  it  is  5001. ;  in 

this  abstract  it  was  500/. :  but  it  is  now  altered  in 

this  abstract  to  3002. ; — and  in  the  first  sheet  of  A. 

it  is  SOOl. 

The  next  legacy  in  this  abstract  is  that  to  his 
nephew  Mr.  filamuel  Clarke^  of  2500Z.  Navy  5  per 
Cents.    That  does  not  occur  as  the  next  legacy  in 
the  new  paper  A. :  but  there  is  an  intermediate 
legacy.    There,  are  two  money -legacies  of  1^0002. 
to  each  of  his  two  nephews^  H.  Wilson  and  W. 
Wikon :    and   these   two   intermediate   legacies^ 
which  are  to  be  found  in  the  first  sheet  of  paper 
A.^  are  added  at  the  end  of  this  paper  in  a  differ- 
ent ink  and  handwriting.     This  confirms  my  sup- 
position^  that  the  abstract  G.  is  not  made  from 
paper  A.^  but  made  before  it^  and  that  A.  vras 
made  from  this.    But  this  is  more  decisive  with 
respect  to  the  fifth  sheet  of  paper  A.    In  paper  B. 
(the  original  paperj  there  is  1^500/.  given  to  H. 
and  W.  Wilson,  in  trust  for  their  sister  Harriet 
Newbury.   In  paper  G.  that  stood  originally  in  the 
same  way  :  then  that  is  bracketed ; — there  is  "writ- 
ten  opposite, ''  lapsed :  '*  (I  suppose  Mrs.  Newbury 
died  in  the  mean  time.)     It  is  then  interlined,  ''to 
her  son  Christopher  Newbury,  500L ;  *• — this  is  just 
as  it  originally  stood  in  paper  B.  But  subsequently 
to  this,  paper  A.  was  written ;  because  there  it 
stands  only  500/.  to  Christopher  Newbury. 
These  six  legacies  were  contained  originaDy  in 


WiLSOll 
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the  first  sheet  of  paper  B»  :*-that  contains  the  J^^?* 
whole  of  them ;  but  it  is  not  an  abstract  of  the  Term. 
first  sheet  of  paper  A.  On  the  contrary^  this  ab-» 
stract  shews  that  it  was  made  preparatory  to  the 
new  sheet,  which  has  been  made  and  substituted     ^^f".^' 

andOthirii 

for  paper  A. 

Other  observations  arise  which  tertd  only  to  cotL^ 
firm  the  fkct  that  paper  B.  was  first  written :  then 
G.  is  an  abstract  from  that.  Paper  A.»  I  should 
premise^  is  the  first  written  of  the  whole : — then 
paper  B.  is  written  and  executed.  Both  are  dated 
in  June  181 1.  Then  in  1816  the  third  and  fourth  . 
tolumns  of  paper  C.  were  abstracted  either  from 
paper  A.  or  paper  B.  (if  they  were  both  the  same 
at  this  time)  and  after  this  the  first  sheet  of  paper 
A.  was  added.  If  the  Court  were  to  indulge  in 
Conjectures^  I  should  say  that  the  most  probable 
conjecture  is^  that  this  new  first  sheet  was  substi^ 
tuted  at  the  time  for  the  purpose  of  making  pre- 
paration for  that  new  will  which  was  m  part  exe«» 
coted  in  the  year  1817. 

There  is  nothing  to  shew  that  the  instrument  A. 
Was  ever  used  after  the  execution  of  this  will  of 
1817; — for  if  paper  A.  was  the  draft  of  this  new 
Willj  why  then  an  abstract  made  in  the  year  181I7 
Would  more  probably  be  the  abstract  from  that  new 
will  of  1817.  If  transposing  the  draft  for  taking 
that  new  will^  (which  to  a  person  of  eighty  years 
of  age  vms  no  doubt  a  matter  of  considerable  dif- 
ficulty^ and  required  considerable  time  to  effect^) 
the  leaving  the  date  of  this  paper  unaltered  are  all 
consistent  with  the  several  heads  for  the  draft  of 
this  new  will  of  1817 :  if  the  Court  could  asiome 
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1831.       this  to  be  the  fact,  there  is  an  end  of  all  doubt  upon 

Tfinitii 

Term.      *''^  ^^e.     For  no  one  would  conclude  that  a  tct- 
^•^^^^^^^    tator  destroying  an  executed  will  could  by  that  act 

Wilson  The  Other  columns  of  paper  G.,  I  mean  the  first 
and  second  columns,  have  at  the  top  of  them  the 
date  1818.  Whether  these  are  copied  from  an 
original  paper  of  that  date  or  not  we  have  no  sa- 
tisfactory proof. 

Paper  H.^  which  is  partly  only  a  duplicate  of  G., 
has  the  date  of  June  1818^  written  at  the  top  of  it. 
''  Extracts  from  my  will  dated  June  1818/'  But 
there  is  nothing  to  prove  that  they  are  not  extracts 
of  the  will  of  1817.  There  is  nothing  to  shew  that 
the  will  of  1817  was  not  in  the  legacies^  or  in  most 
of  them  at  leasts  conformable  to  the  will  of  1811. 
Even  paper  H.^  though  it  has  some  of  the  legacies 
omitted^  possibly  is  also  made  from  the  wills  of 
1817 ;  and  for  this  reason^  because  the  revoked  aud 
lapsed  legacies^  which  are  contained  in  paper  A. 
are  not  included  either  in  the  first  or  second  co- 
lumns of  paper  G.  or  paper  H.    For  example^ — 

•  _ 

there  is  the  legacy  to  Octavius  (Clarke);  that  is  not 
inserted  in  these  abstracts,  but  it  remains  in  paper 
A.  The  legacy  to  Mrs,  Snarey  is  not  to  be  fouud 
in  this  abstract.  The  bequest  of  the  shipping  to 
Mr.  Wilson  is  not  contained  in  it.  The  legacy  to 
Mr.  Dare  is  lapsed.  The  bequest  of  Saxon's  debt 
is  omitted.  Now  all  these  circumstances^  (as  &r 
as  they  make  something  of  probability,)  tend  rather 
to  shew  that  this  abstract^  dated  1818^  was  made 
from  the  will  of  18 17^  and  not  from  the  old  will  of 
1811. 


WiLsoy 
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If  80^  (if  that  be  probable)  this  abstract  will  not       i^^l* 
tend^  in  the  slightest  degree^  to  shew  any  intention       Term. 
to  revive  paper  A.  after  the  destruction  of  the 
will  of  1817.     It  will  only  tend  to  this  inference; 
that  the  will  of  1817  was  not  destroyed  till  after     Wiuok 
these  two  abstracts  G.  and  H.  were  written.  "* 

It  is  observable  that  in  neither  of  these  papers 
G.  nor  H.,  where  they  have  the  date  "  1818/* 
affixed  to  them  (for  it  is  pretty  satisfactorily  shewn^ 
1  think,  that  the  third  column  of  paper  G.  was 
written  before  paper  A.  was  altered)  there  is  no 
mention  whatever  of  who  are  the  residuary  lega- 
tees ;  and  we  have  no  evidence  as  to  who  was  the 
residuary  legatee  appointed  in  the  will  of  1817. 

Indeed  it  is  evident  that  the  mind  of  the  deceased^ 
at  various  times,  fluctuated  as  to  the  disposition  of 
the  residue  of  his  property.  By  the  will  of  1797> 
which  is  marked  E.,  the  brother,  William  Clarke, 
is  the  sole  residuary  legatee.  In  the  will  of  1807, 
the  brother  William,  and  the  nephews  Henry 
William,  William,  and  Robert  Clarke,  are  all  four 
of  them  jointly  declared  to  be  such  legatees. 

In  the  will  of  1811  paper  A.,  which  was  first 
written,  the  brothers  William  Clarke  and  Sloughter 
Oarke  are  jointly  residuary  legatees.  And  in  case 
of  their  death  in  the  lifetime  of  the  testator,  the  son 
of  Mr.  Sloughter  Clarke  (W.  W.Clarke)  is  substi- 
tuted as  residuary  legatee.  In  the  will  of  181 1, 
marked  B.,  which  is  more  formally  written  than 
paper  A.,  the  brother,  Mr.  Sloughter  Clarke,  is  the 
sole  residuary  legatee.  When  that  will  was  can- 
celled, there  is,  as  I  have  before  said,  no  proof:  he 
jDight  have  left  it  uncancelled  till  he  had  formed  a 
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1891.      draft  for  the  will  of  1817 ;  and  even  till  after  he  had 
ji^^     executed  that  will.     For  here  is,  in  hia  own  hand- 
^'''^^>/^    writing,  an  inquiry  whether  he  could  alter  the 
WcLMv     fesidaary  disposition  of  his  property  by  a  codicil; 
WiLfloir     '-'-it  does  not  appear  when  that  codicil  waa  wiitten, 
^dOtheif.  however.     Surely  then  it  would  require  very  satis- 
factory proof  indeed^  to  shew  an  intention  on  the 
part  of  the  deceased  to  revive  this  important  part 
4)f  paper  A.   (as  to  the  residuary  disposition  in- 
tended by  him  to  be  made:)  which,  by  the  death 
of  Mr.  Sloughter  Clarke,  will  vest  solely  iu  Mr. 
William  Clarke. 

It  is  qaite  impossible  to  say  what  the  purpose 
was,  for  which  the  papers  with  the  mark  of  G.  and 
H.  were  written.     Still  less  can  we  say,  that  they 
were  written  after  the  will  of  1817 ;  and  consider 
paper  A.  as  his  operative  instrument.    All  these 
markings  and  crossings  off,  and  additional  legacies 
of  paper  G.,  (for  there  is  an  entire  column  in  paper 
G.  tending  to  shew  that  it  was  meant  to  alter  the 
legacies  of  the  will  of  1817) ;  all  these,  I  say,  might 
be  preparatory  to  a  new  will  made  in  1819 ;  andif, 
by  what  there  is  in  the  lower  part  of  the  same  paper, 
he  meant  to  see  what  his  property  was,  it  might  be 
for  a  new  will  to  be  made  in  1820,  after  the  death 
of  his  brother,  Mr.  Slaughter  Clarke,  who  vrai 
deeply  interested  in  the  will  of  1817;  or  poasiUy 
the  deceased,  who  was  very  far  advanced  in  lifSi 
might  find  the  arrangement  of  his  large  property 
80  diiEcult,  that  he  destroyed  the  will  of  1817,  and 
determined  to  let  the  law  take  its  course  in  dit- 
tributing  his  property  among  his  family.     Troe 
it  is,  that  all  this  is  conjecture ;  but  we  have  nott^ing 
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die  left  to  guide  ns  here ;  and  I  only  memtion  this     ^^'f>* 
to  shew  how  dangerous  it  would  be  to  carry  it  any       T^. 
farther.     There  being,  then,  no  direct  act  of  re-     "^[JjP^^^^ 
vival  of  paper  A.,  either  on  the  face  of  the  instru*         ^^ 
Bient  itself^  or  in  any  other  document  before  the     ^l^^' 
Court,  that  comes  before  it  from  under  the  hands 
of  the  deceased  himself;   I  am  next  to  inquire, 
''  whether  there  be  any   intrinsic  circumstances 
in  this  case  that  shew  he  intended  to  revive  and  set 
ap  this  will  of  1811/' 

So  far  from  it,  the  few  circumstances  that  do 
arisis  bear  just  the  contrary  inference. 

There  is  not  the  slightest  change  of  condition 
00  the  part  of  the  deceased,  tending  to  shew  that 
he  meant  on  that  account  to  revive  this  paper  of 
181 L  A  circumstance  of  much  consequence  where 
the  intension  to  revive  a  former  will  may  be  inferred 
from  the  latter  will.  Suppose  that  a  person  had 
made  a  will  in  favour  of  a  wife ;  or  in  favour  of 
one  of  his  children  in  preference  to  the  others, 
giving  a  large  proportion  to  such  wife  or  child  of 
his  property.  Suppose  he  makes  a  subsequent 
will  on  some  sudden  anger  or  passion,  that  sub- 
sequent one  cutting  off  his  wife  or  child ;  and  say 
that  almost  immediately  afterwards  he  should  be 
reconciled  to  them,  and  the  subsequent  will  should 
be  de8troyed,-^the  former  one  remaining  uncan- 
celled ^— ^nd  that  for  the  remainder  of  his  life  the 
testator  lives  in  entire  harmony  with  the  wife  or 
child. — Why,  facts  of  this  sort  would  leave  no 
doobt  in  the  mind  of  the  Court  that  the  deceased 
coasidered  his  former  will  to  be  revived^  and 
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1831.      looked  upon  it  as  operative  for  the  remainder  of 
^**'y     his  life. 


But  here  this  will  of  1817  is  a  deliberate  act, 
WiLsoK     imj^g  gQ  jjian  ordinary.    That  will  the  deceased 

Wilson     had  executed  in  the  presence  of  witnesses.    Bot 
and  Others,  j,^  1,^^  ^^j  executed  the  paper  of  1811    in  the 

presence  of  witnesses.  Why  he  destroyed  the  will 
of  181 1  does  not  appear.  This  instrument  of  1811^ 
paper  A.^  (if^  indeed^  it  was  not  intended  for  the 
copy  of  a  former  will,  or  for  the  mere  will  of  1817,) 
is  not  left  in  any  formal  state,  but  just  the  reverse. 
The  sheets  are  disconnected  one  from  the  other.  It 
is  left  with  marginal  notes  and  alterations.  One  of 
the  legatees  is  dead.  One  of  the  executors  is  also 
dead.  The  most  important  person  connected  with 
the  document, — Mr.  Sloughter  Clarke, — is  dead. 
He  was  the  residuary  legatee ;  and  by  his  death 
the  whole  of  this  residue  would  go  to  his  brother, 
Mr.  W.  Clarke.  From  the  circumstance  of  Mr. 
Sloughter  Clarke's  oeing  joint  residuary  I^atee  in 
paper  B.,  and  his  son  being  appointed  to  succeed 
^^him  in  the  ev6nt  of  his  death,  during  the  testator's 
lifetime,  il  would  seem  that  that  was  the  favoured 
branch  of  the  family. 

Under  all  these  circumstances,  to  suppose  that 
the  deceased  meant  to  revive  this  instrument,  (paper 
A.,)  and  intended  these  sheets  of  paper,  witboal 
any  alteration,  to  operate  as  his  will,  really  appears 
to  me  to  be  the  very  height  of  improbability. 

It  is  said  that  the  deceased  intended  to  die  testate; 
and  so  he  did,  for  several  years,  for  a  very  consider- 
able portion  of  his  life.    But  it  is  rawe  conJectMt 
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that  he  did  so  after  the  destruction  of  his  will  of       I82i. 
1817;  and  more  particularly^  after  the  death  of  his       Term. 
brother,  Mr.  Sloughter  Clarke.     But  the  question      ^-'^v^-^ 
for  the  Court  is  not — whether  he  intended  to  die 
testate  or  not ;  but  whether  he  meant  to  revive  this      Wilson 
instrument  which  is  now  propounded. 

If  he  did  not  intend  to  revive  it,  there  being 
no  valid  will,-"— the  law  makes  him  dead  intestate. 
Now  from  all  the  circumstances  of  this  case, — 
(which  I  have  alluded  to,  with  considerable  minute- 
ness^ rather  for  the  satisfaction  of  the  parties  con- 
cerned, than  as  thinking  that  the  case  itself  is 
*  fraught  with  that  degree  of  doubt  and  uncertainty^ 
which  should  make  so  minute  a  recapitulation  ne- 
cessary,) I  am  by  no  means  satisfied  that  it  was 
the  intention  of  the  deceased  to  revive  his  will. 

On  the  contrary,  I  think  that  the  deceased  did 
not  intend  this  paper  to  operate  as  his  will  at  all^ 
and  that  I  am  bound  to  pronounce  against  it ; — 
and  that,  so  far  as  appears  to  this  Court,  it  was 
bis  intention  to  die  intestate." 


Vol.111.  2p 
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The  Office  of  the  Judge  promoted  by 
1821.  Rose  v.  Lee. 

'TfinHy 
TcnHm 
July  14.  


By  Letters  of  Request  from  the  Rector  of  Lincoln 
CoUege  in  the  University  of  Oxford. 


Jj^from""  This  cause  was  promoted  by  the  Rev.  Charles 

the  rector  of  Rose^  Clerk  J  styling  himself  Chaplain  of  the  pa- 
Lincoln  Col-  r>t 

lege,  in  the  rish  church  of  Long  Coombe,  which  he  allied  to 
tefor^re-^  be  situated  within  the  peculiar  jurisdiction  of  the 
jectcd ;  Uicrc  Rectof  of  Lincoln  Colle&re^  in  the  University  of 

being  no  suf-  ^  '  ^ 

ficient  proof  Oxford^  against  the  Rev.  Hartley  Lee^  Clerk  of  the 
tor  of  Lin-  Said  parish  of  Long  Coombe^  concerning  his  soul's 
ms'enti^  healthy  and  the  lawful  correction  of  his  manners 
cuStf'^lnTO^  and  excesses  :  but  more  especially  for  interrupting 
diction  in  the  the  said  Rev.  Charles  Rose  in  the  performance  of 

parish  of 

Lon^oombe,  Divine  scrvicc,  in  the  said  church  of  Long  Coombe^ 
ocese^of  ox-^  c^nd  also  unlawfully^  and  without  any  just  rigbti 

ford. 


ARCHES  COURT  OT  CA^ERBtlRY.  567 

ontiritrng;*  himself   to   perforin     Divine  service       i^^* 

...  Trinity 

herein.  Tem. 


Rose 

V. 


The  aHitiled  were  as  follows:— 
i^irst.     We  ai^ticle  and  object  to  you  the  said  Bart- 

ley  Ijee,   that  his  late  Majesty,  Edward  the        Lee. 
Fourth  sometime  King  of   England^  by  his 
letters  patent  under  the  Great  Seal  of  Eng- 
land, dated  at  Westminster,  the  llth  day  of 
November,  in  the  18th  year  of  his  reign,  be- 

* 

ing  the  year  of  our  Lord  1478,  did  for  him 
and  his  heirs  grant  licence  to  the  Abbot  of 
the  monastery  of  Eynesham,  in  the  county  of 
Oxford,  and  to  the  convent  of  the  same  place^ 
that  they  might  give,  grant,  appropriate,  unite, 
and  incorporate,  the  said  parish  church  of 
Long  Coombe  in  the  said  county  of  Oxford, 
and  then  diocese  of  Lincoln,  with  the  rights 
and  appurtenances  whatsoever,  (which  said 
church  was  of  the  patronage  of  the  said  abbot 
and  convent,)  to  the  rector  or  warden  of  Lin- 
coln College  in  Oxford,  and  then  diocese  of 
Lincoln,  and  to  the  scholars  or  fellows  of  the 
same  place  and  their  successors,  and  to  the 
said  rector  or  warden,  and  scholars  or  fellows^ 
arid  their  successors,  that  they  might  acquire 
and  receive  the  said  church,  with  the  rights 
and  appurtenances  whatsoever  from  the  said 
abbot  and  convent ;  and  the  same  church  so 
appropriated  might  enjoy  and  hold  to  them  and 
their  successors,  to  the  proper  use  of  the  said 
rector  or  warden,  and  scholars  or  fellows,  and 
their  successors  for  ever.  So  nevertheless 
that  the  said    church    should  be  sufficiently 

gpg 


Rose 

V. 
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1821.  served  by  a  fit  chaplain  removeable  at  the  vnll 

Ta^.  of  the  rector  or  warden  of  the  College  afore- 

said for  the  time  being,  and  without  fine  or 
fee^  to  be  taken  or  paid  to  the  use  of  the  said 
.Lee.  King.     And  we  further  article  and  object  to 

you  the  said  Rev.  Bartley  Lee,  that  the  Right 
Reverend  Father  in  God  Thomas  Rotherham, 
by  Divine  permission  sometime  Lord  Bishop 
of  Lincoln,    and   Lord  High  Chancellor  of 
England,  did  by  his  public  instrument  and  final 
sentence  or  decree,  hearing  date  the  20tb  day 
of  November,  in  the  said  year  of  our  Lord 
1478,  by  and  with  the  consent  of  the  Dean 
and  Chapter  of  his  Cathedral  Church  of  Lin- 
coln, and  of  the  Abbot  and  Convent  of  the 
Monastery  of  Eynesham  aforesaid^  in  his  dio- 
cese of  Lincoln,  and  also  of  the  Archdeacon 
of  Oxford,  then  in  the  said  diocese  of  Lin- 
coln, did  in  pursuance  of  the  said  letters  pa- 
tent or  licence  of  his  said  Majesty  King  Ed- 
ward the  Fourth  amongst  other  things^  unite, 
annex,  incorporate,  and  appropriate^  the  said 
parish  church  of  Long  Coombe,  with  every 
its   rights  and  appurtenances,  to  the  said  rec- 
tor, or  warden  and  scholars  of  Lincoln  Col- 
lege aforesaid,  and  their  successors  whomso- 
ever in  future,  and  to  the  said  College  itself; 
and  grant  the  same  to  be  possessed  to  the  pro- 
per use  of  the  said  rector  and  scholars,  and 
of  the  said  College  for  ever.     And  the  said 
Bishop  did  grant  to  the  said  rector,  or  warden 
and  scholars,  that  it  should  be  lawful  for  them 
by  themselves,  or  their  lawful  proctor^  to  enter 


R08Z 
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the  said  parish  church  of  Long  Coombe^  so       1831. 
soon  as  the  same  should  be  vacant;  and  freely       Term! 
and  lawfully  to  take  and  obtain  corporal  pos- 
session of  the  said  church,  and  to  relaiii  and 
continue  the  same^  and  lawfully  to  receive  and        Lie. 
have  the  fruits,  rents^  and  profits  of  the  said 
parish  church,  and  freely  to  dispose  of  the 
same,  the  licence  of  the  said  Bishop,  or  of  any 
other  whomsoever,  not  being  thereupon  other- 
wise had  or  obtained  ;  and  the  said  Bishop  did 
thereby  give  licence  and  authority.     Provided 
always  that  the  said  church  of  Long  C!oombe 
should  be  properly  and  laudably  served  in  Di- 
vine offices^  and  in  the  administration  of  Sacra- 
ments and  Sacramentals/  by  able  and  Jit  se- 
cular chaplains  moveable,  and  to  be  removed 
at  the  will  and  pleasure  of  the  said  rector  or 
warden,  and  his  successors,  as  upon  inspec- 
tion of  the  records  and  statutes  of  Lincoln 
College  aforesaid,  to  be  produced  at  the  hear- ' 
ing  of  this  cause^  will  appear, 
ecdnd.  Also  we  article  and  object  to  you  the  said 
Rev.  Bartley  Lee^  clerk^  that  you  being  chap- 
lain of  the  said  parish  and  church  of  Long 
Coombe,  and  the  Rev.  Edward  Tatham,  Doc- 
tor in  Divinity,   Rector  of  Lincoln  College 
aforesaid,  having  a  mind  and  desire^  under  and 
by  virtue  of  the  power  aiid  authority  vested  in 
him  as  aforesaid^  to  remove  and  dismiss -you 
the  said  Rev.  Bartley  Lee,  from  being  and  con- 
tinuing any  longer  such  chaplain,  did  by  a  cer- 
tain paper  writing  under  his  hand  bearing 
date^  at  Lincoln  College  aforesaid,  the  90th 
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1821. 
•Trinity 


AOSE 

Lee. 


day  of  November,  1820,  given  oUce  toyo^thc 
said  Reverend  Bartley  Lee^  that  be  removed 
yoa  from  the  daid  chaplainsftip.of  the  said 
church  of  Long  Coombe,  end  that,  be  fghould 
immediately  nominate  and  appoint  scflQEie  other 
person  to  officiate  as  chaplain 'in  the  said* 
church  and  parish, .and- dSe^iredtbat  yoa ;^ou1d 
not  officiate  any  longer  in  .the  said  cburch,  of 
which  paper  writing  a  true  copy  was  ddivered 
to  you  the  said  Hartley  Lee  on  or  about  lire 
first  day  of  December,  .ISSOl  ;^d  .we  fur- 
ther article  and  objectlo.you  theiisaidr  fiartley 
Lee,  that  the.  said  Rev.  EdwardsiTfttbam  did 
by  writing  under  his' >h«id .  b^Mri%,  date  the 
said  30th  day  of  November,  •^1881Q»'  duly  vomi- 
nate  and  appoint  the  taid  Sev^^^Sharlei  Mose, 
Clerk,  Fellow  of  ZtneaM Coi/egd, aforesaid,  to 
be    chaplain  of  the.Aaid  ^^hucch^!  itf  .Long 


Ck)ombe. 


..  «  •'  r 


^    V 


. ) 


Third,  Also  we  article  and  object,  to  yoji  the  said 
Hartley  Lee,  that  in..8upply.f)f .pr6of,of  the 
next  preceding  article  vife  exhibit  and  hereto 
annex  to  be  herein. read  and  inserted, : and 
taken  as  part  and  parcel  hereof,  tiro  ^f^jftmn 
paper  writings,  marked^o.  L  and«Np.9«;  the 
said  paper  writing,  marked  No«  ;f.  being  the 
original  notice  of  removal  and  disitiisaul  #f  yon 
the  said  Hartley  Lee,  from  th^said  ^  chaplain- 
ship  of  Long  Goombe  as  ^  forth  ia  tl|^  aext 
preceding  article,  beginning  thu0,  ^'  1  topeby 
^'  give  you  notice  as  chaplam,  commtmlycalled 
^' curate  of  Long  Cpombe/'  .ending,  .thus, 
"  DatedLincoln Ciollege,  the  30tll  day , of  No- 
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^^  vcmber,   one  thousand  eigh*  hundred  and     J^: 
"  twenty/'and  thus  subscribed^ ''  Edward Ta-      ^erin^ 
*'  tham  Rector  ;'^  the  said  paper  writing  No.  2. 
being  the  origi nri  appointment  of  the  said  Rev. 
Charles  Rose  to  be  chaplain  to  the  said  church       I"'^- 
of  Long  Goombe^  as  also  mentioned  in  the 
next  preceding  article^  containing  as  follows  r 

I  hereby  nominate  and  appoint  the  Rev. 

Charles  Rose^  B.  D.^  Fellow  of  Lincoln 
'^  College^  Chaplain  of  the  church  of  Long 
^'  Coombe.  Edward  Tatham^Reotor  of  Lincoln 
''  College,  SOth  of  November,  1820."  That 
the  whole  contents  of  the  said  two  paper 
writingflh,  and  the  stthscriptionsr  thereto,  were 
and  are  of  the  proper  handwriting  and  sub- 
scription of  the  said  Rev.  Edward  Tatham, 
Doctor  in  Divinity,  Rector  of  Lincoln  Colkge 
aforesaid. 
Fourth,  Also  we  article  and  object  to  you^  the  said 
Bartley  Lee,  that  on  Sunday  the  day 

of  the  month  of  December,  1820,  the  said 
Rev.  Charles  Rose,  Clerk,  the  chaplain  of  the 
said  parish  and  church  of  Long  Coombe,  re* 
paired  to  the  said  church  at  the  usual  hour  of 
performing  Divine  service  therein  in  the  fore- 
noon ;  and  proceeded  to  the  reading  desk  in 
the  said  church,  when  no  person  was  therein; 
and  Thomas  Bumpus>  one  of  the  Churchwar- 
dens of  the  said  parish,  who  had  been  named 
and  ai^ointed  as  such  Churchwarden  by  the 
said  Bartley  Lee,  then  prevented  the^  said 
Charles  Rose  from  going  into  the  said  reading 
desk.    That  the  said  Bartley  L6e  faavihg  soon 


572  CASES  DETERMINED  IN  THE 

1821.  afterwards    ffone    into    the    said   desk,    the 

Term.  8&id   Charles  Rose    again   proceeded  to  the 


Lee. 


V^^^^  said  desk^   and    required  and    demanded  to 

V.  be  admitted  therein  for  the  purpose  of  per- 

forming Divine  service^   as  chaplain  of  the 
said  parish  and  church, but  was  unlawfully  ob- 
structed and  interrupted  by  you  the  said  Bart- 
ley  Lee,  in  the  performance  of  such  Divine 
service.     And  that  you   the  said  Bartley  Lee 
did     then    perform    such     service     therein. 
And  we  further  article  and  object,  that  you 
have  unlawfully,   and  without  any  just  right, 
continued    to  perform  Divine  service  in  the 
said  church,  and  that  you  have  caused  a  lock 
to  be  placed  on  the  door  of  the  pulpit  therein 
which  is  kept  constantly  locked,  and  of  which 
lock  you  have  kept,  and  still  keep  possession 
of  the  key. 
Fifth,  Also  we  article  and  object  that  you  the  said 
Rev.  Bartley  Lee  were  and  are  of  the  said 
parish  of  Long  Coombe,  in  the  county  of  Ox- 
ford, and  peculiar  jurisdiction  of  Lincoln  Col- 
lege in  the  University  of  Oxford  within  the 
province  of  Canterbury;  and  therefore  and  by 
reason  of  letters  of  request  under  the  hand 
and  seal  of  the  said  Rev.  Edward  Tatham, 
Doctor  in  Divinity,  Rector  of  Lincoln  Col- 
lege aforesaid,  exhibited  to  us  the  official  prin- 
cipal of  the  Arches  Court  of  Canterbury  afore- 
said and  now  remaining  in  the  registry. of  this 
Court,  were  and  are  subject  to  the  jurisdic- 
tion of  this  Court. 
Sixth,  Also  we  article  and  object,  that  the  said  Rev. 


Rose 
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Charles  Rose,  Clerk,  Fellow  of  Lincoln  Col-       iMi. 

Triniiit 

lege  afore^d.  Chaplain  of  the  said  parish  and  Term. 
church  of  Long  Coombe,  hath  rightly .  and 
duly  complained  of  the  premisea  to  us  the  of- 
ficial principal  aforesaid,  and  to  this  Court.  Lbs. 
Seventh,  Also  we  article  and  object  to  you  the  said 
Bartley  Lee,  That  all  and  singular  the  premi- 
ses were  and  are  true,  public,  and  notorious  ; 
and  of  which  legal  proof  being  made^  the 
party  promovent  prays  right  and  justice  to  be 
effectually  done  and  administered  in  the  pre- 
mises; and  that  you  the  said  Bartley  Lee,  for 
your  excess  and  temerity  in  the  premises,  may 
be  pronounced,  decreed,  and  declared  to  have 
incurred  the  penalty  and  censure  of  the  law,  and 
that  yon  may  be  duly  and  according  to  the  exi- 
gencies of  the  law  corrected  and  punished  for 
the  same,  and  admonished  to  refrain  from  the 
like  behaviour  for  the  future. 

The  exhibits  annexed  to  these  articles  were. 

To  the  Rev.  Bartley  Lee. 

I  hereby  give  you  notice  as  Chaplain,  com- 
monly called  Curate  of  the  church  of  Long  Coombe 
appropriated,  annexed,  and  united,  with  Lincoln 
College,  in  the  university  of  Oxford,  that  I  remove 
you  from  the  said  Chaplainship  under  the  powers 
which  are  vested  in  me  by  the  statutes  and  autho- 
rities of  the  said  College.  And  I  further  give  you 
notice,  that  I  shall  immediately,  nominate  and  ap- 
point some  other  person  to  officiate  as  Chaplain  in 


Rofic 
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\WU  ibe  said  church  aivd  parish  Uiereabto  6dong^iig: 
l^em^  And  lideai^aillmt  y«a  iwill;  not  oifficiale  any  longer 
as  Cbaptain  of.  th^HMid  obqareh*:  Dated  Lincoln 
Collego^e  llHTlieth-day^df  No?  ember;  one  thoosaod 
eight  hoodred  and  twenty. 

JBDVfARD  TATHAM,  Rector. 

l  hereby:  nominate;  and  *  -afipoint  the  ^  Reverend 
CharleaRose*  B.D.^  Rellow  of  lincoln  tGallege^ 
Chaphrin  of  tke  church  of  Liong  Coombe; 

EDWARDiTATHAM^ 
Rector  of  lincolii  GoUege. 
SOfh  Not;  1820. 


I  ^  1 


SuHMbeyiJbr  the  Reo.  Bmrthy  Lee,  end  m  objee^ 
tian  to  the  admissUm  to  the  «rCtc/es;  stated^  that  the 
Goorlimd  no  jarisdiction^  and  coaU  not  recetre  the 
letters  of  request. 

That  if  the  jurisdiction  existed,  it  would  not  be- 
long merely  to  the  Rector  of  Lincoln  College^  bat 
to  the  rector  and  scholars  also. 

That  there  was  no  instance  of  a  benefice,  which 
before  the  Reformation  had  been  made  oyer  to  any 
College  or  lay  corporation,  in  wbich^  whatever  the 
terms  of  the  appropriation  mi^t  be^  any  cuie 
could  now  be  held  ad  nutumReetaris.  Thatpe^f. 
petual  curacies^  as.well  as  xuracies  augmented  .by 
Queen  Anne's  bounty,  required  the  Jicence  of  the 
Bishop. 

That  no  authority  could  be  shewn  for  the  re* 
moval  of  a  parish  priest,  at  the  will  of  the  patron 
from  a  parochial  church  which  had  the  rights  of 
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sepulture  ffnd  baptismj  audithat  Jtywaa  aabidulMm      '^^\i 
ID  ther  Attorney^GeRiBral*  t.  iBreteUJiari  ^  ^41)  >      -T^prnf 

LasUy^  that  this  was  an  aUempti  to  try  aovilright 
tnacriiaiiiaVfonn:  '  ^ 

•  XtiaAwg  Jan.  contra.  '        !-««• 

From  the  time  of  King  Edward  the  F4Mirtby  tb^ 
Chaplain  of  Long  Coombe  has  been  appointed  by 
the  Rector  of  Lincoln  College  without  licence  or 
constitution  from  the  ordinary  ;'{fareBil»bop'ha9, 
by  omitting  to  interfere,  divested  himself  of  any 
power  of  licensing  and  institoting  or  examining: 
the  competency  of  the  clerk  appointed  to  this 
cure. 

The  case  of  the  Attorney-General  t;.  BreretonF 
merely  goes  to  this  that  a  perpetual  curate  is  not 
removeable  at  the  pleasure  of  the  person  who  ap- 
pointed him  ; — here  the  jurisdiction  not  being  ia 
the  Bishop^  must  be  considered  as  peculiar. 

The  forms  of  .practice  in  the  Ecclesiastical  Court 
render  it  absolutely  necessary  that  a  case  of  this 
description  should  be  put  in  the  shape  of  a  crimi- 
nal proceeding. 

Per  Curiam, 

1  am  not  aware  that  any  clergyman  of  the  esta- 
blished church  can  perform  duty  without  a  licence 
from  the  Bishop :  the  rector  of  every  parish  may 
appoint  a  curate^  but  that  curate  must  be  licenced 
by  the  Diocesan.  I  know  there  are  instances 
where  curates  do  not  apply  for  a  licence :  but  they 
ought  to  do  so. 

1  see  nothing  in  any  of  the  words  referred  to 

(o)  2  Ves.  Sen.,  p.  424. 
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1821.  which  takes  away  the  episcopal  jurisdiction  ;  and  I 
T^'f  have  exceedingly  strong  doubts  whether  this  place 
can  be  considered  to  have  been  erected  into  a  pe- 
culiar jurisdiction  exempt  from  the  ordinary  of  the 
Lei.  diocese.  Unless  that  can  be  made  out,  I  cannot  en- 
tertain thia  cause. 


Ross 

V. 


Suit  dismissed. 
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July  11. 

Jackson  and  Walungton  v.  Whitehead. 

Ann  whitehead  died  on  the  19th  of  Jan.  An«ccuior, 
1831^  leaving  a  will  in  which  the  Rev.  Thomas  entheoathof 
Jackson  and  Algernon  Wallington  were  nominated  g^^^  ^  ^^p. 
executors.     On  the  1st  of  February  following  Mr.  P^"^®*?^ 

^  o  soit  touching^ 

Jackson  and  Mr.  Wallinffton  took  the  usual  oaths,  the  validity  of 

1     ^  .  1  .         *  the  will  al- 

as  executors :  but  before  the  probate  passed  the  lowed  to  be 
seal  a  caveat  was  entered;  and  on  the  16th  of  Feb.  order  that  he 
an  appearance  was  given  for  John  Whitehead,  a  "ouncTpro- 
nephew  and  one  of  the  next  of  kin  of  the  deceased.  ^*«'  *""  !^ 

*  come  a  wit- 

who  instituted  proceedings  to  contest  the  validity  nessinthe 

cause 

of  the  will.  On  the  Ist  of  March  the  executors 
were  sworn  to  an  affidavit  of  scripts ;  and  shortly 
afterwards  Mr.  Wallington  signified  his  intention 
of  renouncing  the  probate  and  execution  of  the 
will,  and  releasing  a  legacy  bequeathed  by  it,  in  order 
that  he  might»  become  a  witness  in  the  cause,  (a) 

Judgment. 

Sir  John/Nicholl. 

The  executors  were  sworn,  and  the  probate  was 
afterwards  stopped  by  a  caveat ;  after  that,  an  ap- 
pearance was  given  for  the  executors,  and  after 
that  an  application  was  made  to  dismiss  one  of  the 

(a)  It  was  contended  that  having  taken  the  oath  of  office,  and 
gifen  an  appearance  in  the  cause,  it  was  not  competent  to  the 
executor  now  to  renounce  the  probate  and  execution  of  the  will. 


B7d  CAfiEi^^ntfttlMtb  In  tltt" 

1B9K  executors^  in  order  that  he  might  be  examined.  He 

Term.  '^  Stated  to  be  a  material  witness  in  the  cause,  as 

^■^'^'^^^  he  received  instructions  from  the  deceased  for  the 

and^*  making  of  the  will,  and  was  present  at  the  execur 

WAixfKG-  tion  of  it. 

TAW  »* 

^  It  is  not  to  be  denied,  that  in  a  great  variety  of 

Whitui^d.  cases,  executors  have  been  dismissed  after  proceed- 
ings have  been  had:  but  it  is  said  that  he  has 
apj^earediii  the  cause  as  a  party^  and  also  beein 
sworn  as  an  executor ;  and  thb^e  circamstarices  art 
consMered  as  precldding  him: 

I  have  lobked  through  a  great  variety  of  caaet, 
and  have  not  found  any  one  in  which  the  circbm- 
stance  of  a  person  having  been  sworn  a6  an  exe^ 
cutor  has  ever  been  that  on  which  the  Court  hat 
refused  t6  altow  him  to  renounce,  n6r  has  it  ever 
beenmade a  material  ground. 

The*  only  authority  in  any  point  is  that  in  Yen- 
tris.  iji) '  We  vrell  know  that  a  single  case  con- 
nected with  proceedings  in  this  Court,  reported  so 
incorrectly  as  it  seems  to  be,  ctBinhot  be  safely  relied 

(fi!)  A  mandamus  was  prayed  to  the  Ecclesiastical  Coort  to 
grant  the  probate  of  a' will,  tmder  seal,  &c. 

The  case  was : — ^the  executor  named  in  the  will  had  taken  the 
usual  oath,  and  then  refused,  (but  after  a  caveat  entered)  and 
another  endeavoured  to  obtain,  letters  of  administration.  The 
executor  afterwards  came  to  desire  the  will  under  probate,  and 
contested  the  granting  of  administration,  which  was  adjudged 
against  him,  supposing  that  he  was  bound  bj  his  refnsaL 

And  after  an  appeal  to  the  Delegates  this  mandamus  was 
prayed,  and  granted  by  the  Court ;  for  having  taken  the  oalh, 
he  could  not  be  admitted  to  refuse,  and  the  Ecclesiastical  Coort 
had  no  further  authority,  and  the  caveat  did  not  alter  the  case. 

Note.  The  oath  was  taken  before  a  surrogate,  yet  it  was  all 
one.     1  Vent.  335. 
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upon  ;  and  at  most  it  only  decides  that  a  voluntary      JJ^^'* 

...  1  .     ..  II  Trinitu 

renunciation  is  not  se  'binding  as  to  exclude  an  Term. 

executor  from  the  duties  of  the  executorship.  Ano-  ^"^'^^^^ 

ther  question  is,  whether,  if  he  be  dismissed,  his  ^^^ 

evidence  could  be  received.    After  looking  through  Wallikg- 

TO  If 

^  great  number  of  cases,  I  find  none  where  the  ^^ 
Court  has  refused  te -dismiss,  except  on  the  ground  Whitehead. 
^f  the  party  having  intermeddled  with  the  effects. 
The  reason  for  this  is  obvious — that  where  a  party 
has  intermeddled^— *he  has  taken  upon  himself  the 
burthen,  and  acquired  the  responsibility  of  an  exe- 
cutor,— that  was  the  principle  of  the  decision  in 
Haywood  r*  Bridges.(c) 

I  ithink.  if  he  has  not  taken  upon  himself  thia 
burthen,  the  Court  has  authority  to  dismiss  him. 
No  injury  can  be  derivedi  to  the  adverse  party  froDi 
the  want  of  his  answers,  because  he  niay>be  tiw^ 
examined  ;-^hiB  knoivkdge^f  the  Irartsadtion'may 
be  sifted  to  the  ultemiost.  On  theother band^  a 
gnei^  injtlry  might ticeme  tcthe  other  pbrties,  who 
may  be  le^tees,'if  this  levidcinee  be  excluded*-^ 
Innocent  third  parties  miy  fose- the  whole  benefit 
of  their  legacies  j  and:  the  intention  of  the  deceased 
may  be  defeated  because  the*  executor^  before  he^ 
knew  of  the  caveat,  :had  taken  the  oath  of  office.: 
This  would  be  great  injury  and  injustice: — and 
finding  no  ground  on  which  an  executor  has  been 
excluded  from  renouncing,  except  that  of  having 
intermeddled  with  the  effects, — which  is  not  sug^ 
geA^  in  tbis  instance,  I  am  of  opinion  that  Mr. 
WaUington  is  entitled  to  be  dismissed.  < 

(c)  Prerog.  1767. 
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CONSISTORY  COURT  OF  LONDON- 


1821. 
Trinity 

Term. 
July  13. 


DiDDEAR,  falsely  called  Fawcit^  otherwise  Sayill 

V.  Faucit. 


SiiriVbT  Harriot  Elizabeth  diddear    was 

picauw  '^^^^  '"  •'"'y^  I'^Sg.     In  September,   1805/  being 
banns,  not      resident  with  her  parents  at  Martrate^   and  em- 

CBtablished.  ^  ^  ■ 

ployed  as  an  actress  in  the  company  belooging  to 
the  Dover  Theatre/  she  was  married  by  banns  in 
the  parish  church  of  St.  George/  Southwark^  to 
John  Faucit^  an  actor  in  the  same  company'witb 
herself.  This  marriage  was  clandestinely  sokm- 
nized,  without  the  knowledge  of  her  father-  and 
mother^  and  in  defiance  of  their  reputed  prohibi- 
tions. In  the  publication  of  banns,  one  of  her 
Christian  names,  that  ol  Elizabeth,  was  omitted, 
and  the  man  was  married  by  the  name  of  Faodt, 
whereas  his  real  name  was  stated  to  be  Savill. 

In  Easter  Term,  1821,  a  suit  was  institated  by 
the  wife  to  annul  this  marriage,  on  account  of  the 
undue  publication  of  banns. 

It  was  in  evidence  Uiat  after  the  marriage  Mrs. 
Faucit  had  informed  her  parents  that  '^  Mr.  Faa- 
cit's  real  name  was  Savill,  though  for  «ome  family 
reasons  he  used  the  name  of  Faucit." 
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As  an  actor  he  passed  at  the  time  by  the  name 
of  Faucit. 

Lushinglon  and  Dodsonfor  the  nullity. 
Phillimore  and  Addams  conirct. 

Judgment. 

Sir  William  Scott. 

This  case  certainly  comes  before  the  Court  at  a 
time  and  under  circumstances  which  do  not  induce 
what  may  be  called  le^l  favor.  It  is  the  doctrine  of 
all  courts  that  every  thing  is  to  be  presumed  in  favor 
of  a  matrimonial  union  which  has  produced  child- 
ren^ and  united  parties  by  a  long  cohabitation ;  such 
an  union  is  not  to  be  dissolved  unless  by  some  press- 
ing obligations  of  law. 

The  marriage  is  of  sixteen  years  standing  ;  and 
though  it  was  not  approved  of  in  its  origin^  it  has 
had  all  the  confirmation  it  could  receive  from  in- 
timacy with  the  family.  The  father  kept  up  a 
friendly  intercourse  with  the  husband  for  a  consi- 
derable time  afterwards  ; — the  marriage  has  pro- 
duced children^  whose  legitimacy  is  to  be  affected 
by  this  proceeding. 

There  are  three  or  four  circumstances  I  may 
lay  out  of  the  case.  The  want  of  consent  to  a 
marrige  by  banns^  is  of  no  consequence  ; — nor  is 
the  non-residence  in  the  parish^ — as  the  law  has 
provided  that  the  domicil  shall  not  be  looked  into. 

It  is  attempted  to  be  set  aside  on  the  ground  of 
a  false  name  ; — ^for^  as  to  the  interposition  of  the 
name  of  Elizabeth,  (which  has  hardly  been  made 
matter  of  observation)  it  has  been  justly  denomi- 

VoL.  III.  2  « 


1821. 
THnity 
Term. 

DiDDEAR 

V. 

Fkvcn. 
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1891. 

Trinity 

Term. 

DiDDEAK 

Faucit. 


nated  a  slight  deviation^  unless  it  bad  been  attended 
by  circumstances  more  indicative  of  fraud. 

The  objection  is^  that  he  was  called  Saville  in 
the  banns^  whereas  the  name  he  was  known  by 
was  Faucit.  The  act  of  Parliament  requires  the 
true  name  > — the  native  name  is  prima  facie  the 
true  name  ;  at  the  same  time  the  Court  has  thrown 
out  that  it  is  possible  that  a  person  may  have  as- 
sumed another  name^  so  as  to  bring  it  within  the 
description  required  by  the  statute.  It  is  possible 
such  a  name  may  supersede  the  original  native 
name. 

In  this  case  it  is  not  very  distinctly  established 
what  was  the  true  name,  and  what  the  putative 
name.  It  is  said  to  be  the  practice^  and  I  believe 
it  is^  for  actors  to  assume  names^  by  which  they 
designate  themselves  ; — it  is  said  be  went  by  the 
name  of  Faucit ; — this  does  not  satisfy  ine  that 
Faucit  was  the  name  by  which  he  was  universally 
known.  Nothing  points  to  Saville  but  his  declara- 
tion that  it  was  his  name^ — but  that  declaration 
was  made  at  a  time  when  he  did  not  intend  to  com- 

• 

mit  a  frauJ.  The  publication  took  place  in  a 
populous  parish^  at  a  great  distance  from  these 
obscure  persons  (for  such  they  were;)  it  is  not 
likely  there  should  be  fraud  in  the  use  of  it;  and 
where  there  is  no  frauds  the  Court  is  less  disposed 
to  pay  attention  to  this  sort  of  variation. 

I  am  not  satisfied  with  this  as  sufficient  to  lead 
to  the  conclusion  that  this  was  an  invalid  marriage; 
— there  was  no  intention  of  imposing  a  false  name, 
— no  intention  of  deceiving  the  congregaliou.    I 


■^ 
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suppose   he  was  known  by   no  name  whatever.       I82i. 
The  observation  that  if  he  had  meant  to  deceive      Term. 
he  would  have  practised  on  the  other  name  is,  I     ^-^'v^*^ 
think,  well  founded  ; — that  was  not  disguised,  ex-     ^^^^^^ 
cept  by  the  omission  of  (he  name  of  Elizabeth,  by     Faucit. 
which  she  was  not  generally  known, — and  that  was 
accidental. 

Which  of  the  two  was  the  true  name  of  the  man 
does  not  appear.  I  cannot  pronounce  for  this 
nullity. 


•*'. 


2q  a 
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Term. 
Mjf  18. 


TtlOMF80M  V.  WaLDRAM. 

ApaHybene-  JUDGMENT. 

filed  under  m         r«        r  -^.r 

former  will,  SiR  J  OHN  NiCHOLL. 

Dotappo?,  ^^^  deceased  is  stated  to  have  made  two  wills  ; 
mUtlMlaco^-  and  that  Mr.  Thompson  was  executor  under  one, 
tradictertoa  and  Mr.  Nias  Under  the  other.     The  former  will 

subsisting 

will.  is  not  found :  but  it  is  alleged   to  have   been  in 

existence^  and  the  executor  producing  a  draft  of  it, 
prays  to  be  admitted  a  contradicter  to  the  latter 
will  without  propounding  the  first. 

The  will  not  being  forthcoming,  the  presumption 
is  that  it  was  destroyed  by  the  deceased  ; — and  a 
party  under  a  former  destroyed  will  is  not  at  liberty 
to  put  a  party  on  proof  of  a  latter  will,  without  of- 
fering an  admissible  allegation ;  if  he  denies  the  ex- 
istence of  the  former  will,  the  executor  is  bound  to 
go  on  pari  passu. 

What  are  the  circumstances  brought  forward  in 
this  affidavit  ?  He  has  heard  and  believes  the  will 
was  destroyed  after  the  death  of  the  testator;  not  a 
word  by  whom  or  when. — On  a  further  affidavit  by 
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Mr.  Nias,  he  says^  he  has  heard  it  was  in  the  pos-        I82i- 
session  of  the  deceased  uncancelled  and  unrevoked^       Term. 
(if  twenty  witnesses  were  to  state  this  it  would  be  no     ^^^^^^^ 
evidence  of  the  fact,)  and  that  she  deposited  it  with      "®^^" 
the  plate  and  other  articles  in  d  certain  box  in  her   Waldeav. 
bedchamber. — Non  constat,  that  he  was  told  all  this 
by  Mr.  Thompson :  and  if  all  this  was  reduced  into 
an  allegation,  the  Court  could  not  receive  it.     I 
think  this  affidavit  does  not  propound  a  statement 
which  justifies  this  proceeding. 

On  the  other  hand,  there  is  an  affidavit  of  per- 
sons speaking  from  their  own  knowledge,  which 
repels  all  presumption  of  the  will  having  been  de- 
stroyed by  any  one  but  the  deceased ;  particularly 
the  affidavit  of  Brett,  who  was  the  subscribing  wit- 
ness  under  both  wills. 

No  ground  is  laid  for  this  application  : — if  any 
person  benefited  by  a  former  will  is  to  be  allow^ 
to  pot  an  executor  on  proof  of  an  existing  will^  a 
door  would  be  opened  to  very  vexatious  litigation. 

I  cannot  ddmit  this  party  to  be  a  contradicter. 
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1821. 
Aug.  8. 


CONSISTORY  COURT  OP  LONDON, 


The  Marchioness  v.  The  Marquis  of  Donegal 

V.  Chichester. 


Not  compe- 
tent to  a 
party  called 
upon  to  see 
proceedings 
m  a  marriage 
8oit,to  object 
to  the  jarLi- 
diction,  on 
the  ground 
that  the  party 
proceeded 
against  has 
been  unduly 
cited. 


This  suit  was  instituted  by  the  Marquis  of  Do- 
negal against  the  Marchioness  his  wife^  for  the  pur- 
pose of  trying  the  validity  of  their  marriage^  which 
had  been  solemnized  by  licence  in  1795. 

A  citation  under  the  seal  of  the  Court  was  is- 
sued against  the  Marchioness  of  Donegal^  by  being 
served  on  Mr.  Blake  her  Proctor^  and  by  letters 
missive  being  left  with  him.  This  citation  was 
returned  on  the  second  session  of  Easter  Terro^ 
1831^  and  an  appearance  was  given  by  Mr.  Blake 
for  the  Marchioness  of  Donegal^  and  a  libel  prayed. 
On  the  third  session  of  Easter  Term  a  libel  was 
given  in  on  behalf  of  the  Marquis^'and  the  Judge^ 
at  the  petition  of  the  proctor  of  the  Marchioness^ 
and  on  the  notice  of  counsel^  directed  a  decree  to 
see  proceedings  in  the  cause^  with  the  usual  inti- 
mation^ to  issue  against  Arthur  Chichester^  and 
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The  Mar« 

CHIONESS 


George  Chichester  the  lawful  nephews  of  the  Mar-     ^^^?* 
quis,  and  against  Arthur  Chichester,  Esq.  (now  Sir       Term. 
Arthur  Chichester,  Bart.,)  and  Edward  Chichester, 
clerk,  the  next  in  succession,  after  the  aforesaid 
Arthur    Chichester   and    Georsre    Chichester,   to         "o. 

The  Mar- 

the  titles  and  estates  of  the  said  Marquis  of  Do-  Quig  of  Do. 
fiegal.  T^wku 

This  decree  was  served  upon  Arthur  Chichester  Chichestxb. 
Esq.,  Sir  Arthur  Chichester,  and  the  Rev.  George 
Chichester,  cleric.    The  two  latter  appeared  per- 
sonally in  obedience  to  the  decree,  and  appointed  a 
proctor  ;  but  no  appearance  was  given  for  Mr.  Ar- 
thur Chichester  the  nephew  of  the  Marquis: — the 
fibel  was  then  admitted.  The  Marchioness  of  Done- 
gal's proctor  confessed  the  marriage  as  pleaded,  but 
otherwise  contested  the  suit  negatively  ;  g^ve  in 
an  allegation  setting  forth  the  facts  on  which  she 
relied  to  establish  the  validity  of  the  marriage  ;  and 
prayed  that  dame  Elizabeth  May  widow,  and  Mary 
Hyde  Mundy  might  be  examined  de  bene  ease.  The 
Judge  upon  argument  allowed  the  application  for 
the  examination  of  Lady  May,  but  rejected  it  as 
far  as  regarded  Mary  Hyde  Mundy.   On  the  same 
day,  during  the  sitting  of  the  Court,  Sheppard  ap- 
peared as  proctor  for  Mr.  Arthur  Chichester  under 
protest,  which  he  asserted  he  would  be  ready  to 
extend  by  the  next  Court,  and  prayed  that  no  ex- 
amination de  bene  esse  might  take  place  in  the  in- 
termediate time. 

The  Judge  refused  to  accede  to  this  application 
for  delay,  and  Lady  May  was  examined  de  bene 
esse  on  the  Marchioness  of  Donegal's  allegation^ 
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1821.  and  on  interrogatories  administered  to  her  on  be- 

j)^,  half  of  the  Marquis  of  Donegal, 

^■^^^^^^^         The  validity  of  the  protest  was  argued  ; — it  set 

^mo^K^  forth  that  Mr.  Arthur  Chichester  was  unduly  cited 

V.  to  appear  in  the  cause  ;-— that  no  precedent  could 

The  l^AH. 

QUI8  OP  Do-  ^^  found  upon  the  records  of  the  Consistory  Court 

iTEGAL       or  of  the  Court  of  Arches,  of  any  person  under  simi- 

CiacnESTEB.  I^f  circumstances  having  either  been  cited  to  see 

August  1.      proceedings  of  this  description^  or  having  been  made 

a  party  to  such  a  suit ;  and  submitted  that  none  of 
the  proceedings  had  in  this  cause^  nor  the  definitive 
sentence  if  the  Judge  should  proceed  to  pronounce 
one^  could  be  in  law  binding  on  the  party  cited: 
for  it  was  not  competent  to  the  said  party  to  have 
instituted  a  suit  of  this  description  against  the  Mar- 
quis or  Marchioness  of  Donegal^  for  the  purpose  of 
having  any  marriage  had  between  them  declared 
null  and  void^  when  the  alleged  invalidity  of  such 
marriage  was  a  breach  of  the  marriage  act.  That 
inasmuch  as  it  was  not  competent  for  Air.  Arthur 
Chichester  to  institute  such  a  suit  for  his  own  ad- 
vantage, so  also  he  could  not  have  claimed  any 
right  to  intervene  in  the  said  suit  for  any  alleged 
protection  of  his  own  interest,  as  no  proceedings 
had  in  this  Court  between  the  Marquis  and 
Marchioness  of  Donegal  could  be  binding  on  him. 
The  protest  then  went  on  to  state,  that  the  proceed- 
ings carrying  on  in  the  suit  between  the  Marquis 
and  Marchioness  of  Donegal  were  collusive^  and 
that  the  object  of  the  suit  was  by  contrivance  and 
management  to  obtain  a  decree  in  favour  of  a  pre- 
tended marriage ; — ^that  the  marriage  took  place  on 
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CHIONES8 


the  8th  of  August,  1795,  in  pursuance  of  a  licence  J®.^^ 
procured  by  the  Marquis  of  Donegal,  in  which  it  Term. 
was  stated  that  Charlotte  Anna  May  was  of  the  age 
of  eighteen  years  and  upwards^  and  a  minor;  and 
that  Sir  Edward  May,  Bart,  (then  Edward  May,  «'• 
Esq.)  the  then  reputed  father  of  Charlotte  Anna  q^xs  of  Do- 
May,  calling  herself  Marchioness  of  Donegal,  had  ^^^^^ 
also  sworn  to  the  affidavit  to  lead  the  licence,  and  Cbichestuu 
to  his  consent  as  lawful  father  to  the  said  marriage  ; 
— that  Sir  Edward  May  lived  many  years  after 
this ; — that  in  1809  the  invalidity  of  the  marriage 
became  matter  of  public  notoriety,  in  conse- 
quence of  a  marriage  being  about  to  take  place 
between  George  Hamilton  Chichester,  Esq.,  call- 
ing himself  the  Earl  of  Belfast,  and  the  lawful 
son  and  heir  of  the  Marquis  of  Donegal,  and  a  lady 
of  rank ;  which  marriage  did  not  take  place  in  con- 
sequence of  the  invalidity  of  the  alleged  marriage 
between  the  Marquis  of  Donegal  and  Charlotte 
Anna  May,  falsely  calling  herself  Marchioness 
of  Donegal ; — that  though  the  objections  to  the 
marriage  were  thus  public,  no  steps  were  ,tajken  to 
try  the  validity  of  the  same  in  this  or  any  other 
Ecclesiastical  Court,  till  the  12tb  of  May,  1821, 
when  the  citation  was  taken  out  in  this  cause. 
The  protest  further  alleged,  that  the  Marquis 
and  Marchioness  of  Donegal  had  not  separated, 
but  still  continued  to  live  as  husband  and  wife  ; — 
that  the  whole  proceedings  were  irregular  and  col* 
lusive; — that  no  necessity  existed  for  the  examina- 
tion of  witnesses  de  fienee^se,*— -that  the  witnesses 
who  must  depose  to  the  principal  facts  were  resi- 
dent in  Ireland,  and  some  of  them  entirdy  under 
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1821.       the  influence  and  control  of  the  Marquis  of  Do- 
^■««^     negal. 


Term. 


The  Mar< 

chionbss 


In  reply  to  this^  it  was  stated  on  the  part  of  the 

Marchioness  of  Donegal^  that  it  was  competent 

V.         for  third  parties  having  an  interest^  to  intervene  in 

w"oF  I>o.  ^  ^^^^^  ^^  nullity  of  marriage  for  the  protection  of 
KxoAL      that  interest ; — that  such  parties  were  liable  to^  and 

CHicmsTER.  "™*Sb'  ^^  c*^^^  to  see,  proceedings  in  suits  of  that  de- 
scription ; — ^that  if  no  exact  precedent  occurred  of  a 
party  cited  to  see  procedings  in  a  suit  of  nullity  of 
marriage,  where  the  alleged  ground  of  such  nullity 
was  a  violation  of  the  provisions  of  the  marriage  act; 
yet  that  with  reference  to  cases  of  a  similar  nature, 
and  the  general  practice  of  the  Ecclesiastical  Courts, 
and  with  a  view  to  the  administration  of  substantial 
justice,  the    mere  absence  of  such  a   precedent 
afforded    no  sufficient    ground    why    the    Judge 
should  hold  Mr.  Arthur  Chichester  to  be  unduly 
cited.     The  answer  then  denied  that  the  proceed- 
ings were  collusive,  or  that  it  was  the  object  of 
the  suit  by  contrivance  and  management  to  obtain 
a  decree  in  favour  of  a  pretended  marriage ;  and 
concluded  by  stating  that  the  suit  had  been  insti- 
tuted by  the  Marquis  and  defended  by  the  Mar- 
chioness, for  the  purpose  of  ascertaining  the  legal 
state  and  condition  of  themselves  and  their  issue ; 
and  alleged  that  it  was  essential  to  the  purposes  of 
justice,  that  the  validity  of  the  said  marriage  should 
be  examined  by  a  Court  of  competent  jurisdiction, 
during  the  lifetime  of  persons  capable  of  giving 
testimony  of  material  facts  respecting  the  same, 
some  of  whom  are  far  advanced  in  age,  and  in  very 
precarious  health ; — that  the  Marchioness  was  de- 
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Birous  that  the  proceedings  and  the  examination  of      1831. 

the  witnesses,  should  be  had  with  the  privity  and  in  TetJ! 

the  presence  of  Mr.  Arthur  Chichester,  and  other  ^^^*v^^^ 

persons  interested  in  the  marriage,  and  for  that  pur-  omoiiMir 

pose  she  now  prayed  the  citation  which  had  issued         v. 

,  Tbb  Mar* 

against  them.  Qu,g  of  Do- 

The  reply  of  the  Marquis  of  Donegal  denied  all  hmal 
collusion,  and  alleged  that  doubts  having  arisen  re-  Chichxstke. 
specting  the  validity  of  the  marriage,  measures  had 
been  taken  to  try  the  validity  of  the  same,  or  ques- 
tions depending  on  its  validity  ; — that  accordingly 
bills  in  Chancery  had  been  filed  to  perpetuate  the 
testimony  of  certain  witnesses,  by  the  Earl  of  Bel- 
fast, as  tenant  in  tail  of  certain  estates  possessed  by 
the  Marquis  in  England,  in  November,  1819, 18S0, 
in  Ireland,  in  February,  1830,  and  1821 ; — that  to 
such  proceeding  Mr.  Arthur  Chichester  had  been 
requested  to  become  a  party,  and  had. refused  so  to 
dp ; — and  he  further  alleged,  that  before  the  insti- 
tution of  these  proceedings,  Mr.  Arthur  Chichester 
was  informed  that  they  would  be  instituted ; — and 
that  this  suit  was  instituted  and  carried  on  for  the 
purpose  of  trying  the  validity  of  the  marriage  be- 
tween the  parlies. 

In  reply  to  these  statements  a  rejoinder  was 
given  in  by  Mr.  Arthur  Chichester,  which  set  forth 
as  evidence  of  the  averment  that  Charlotte  Anna 
May,  falsely  calling  herself  Marchioness  of  Done- 
gal, had  been  continually  for  upwards  of  four 
years  last  past,  and  still  was  resident  in  Ireland  ; — 
that  the  citation  in  this  cause  issued  on  the  12th  of 
May  last,  and  that  on  the  14th  of  the  same  month  the 
letters  missive  were  shewn  by  the  officer  of  the  Court 
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1821.       to  the  proctor  of  the  Marchioness,  who  undertook  to 

Trifiifti 

Term.      accept  the  service  of  them  for  the  Marchioness^  and 

^'^^^^'^^^     to  appear  and  defend  the  suit ;  and  that  this  citation 

^ot*^mT    was  returned  into  Court  on  the  I8th  of  May,  and 

V.         an  appearance  was  immediately  given  ; — he  farther 

QuisoE  Do-  alleged,  that  in  refusing  to  become  a  party  to  the 

NEGAL       proceedings  in  the  Courts  of  Chancery  in  England 

CuiemmsL.  ^^^  Ireland,  he  had  acted  under  the  advice  of  his 

counsel  in  consequence  of  the  said  proceedings  not' 
being  calculated  to  bring  the  question  at  issue  fairfy 
before  the  Coart. 

Objection  was  first  taken  by  Sioabey  tmd  Lmh^ 
ington  the  counsel  for  Mr.  Chichester,  to  the  day 
on  which  the  question  was  brought  forward  ; — the 
citation  was  to  appear  on  the  court-days  and  bye- 
days  of  the  term,  whereas  this  day  was  neither 
court-day  nor  bye-day.     To  this  it  was  replied, 
that  it  was  upon  an  understanding  and  for  general 
convenience  that  it  was  brought  on  on  this  day. 
The  Court  overruled  the  objection,  and  directed 
the  counsel  to  proceed  with  their  argument. 
Swahey  and  Lushington  for  Mr.  Chichester. 
The  Marchioness  of  Donegal  was  not  resident 
within  the  jurisdiction,  and  it  was  not  competeotto 
the  totivt  to  try  the  question  ;  she  must  be  resident 
within  the    diocese,  according  to    the  statute  of 
Henry  8.,  (a)  and  the  106th  Canon. 

The  party  cited  to  see  proceedings-had  no  direct 
or  immediate  interest  in  the  suit^ — he  may  be  con- 
sequentially interested,  but  that  is  notsufScient ;  no 
one  but  a  party  interested  in  the  bond  of  aiatri- 

(a)  23  Hen.  8.  c.  9. 
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roeny  can  sue  in  a  8uit  of  this  description.    The       1821. 
marriage  is  pleaded  to  be  void  by  the  statute  ;-*-the      Term. 
interest  of  Mr.  Chichester  is  merely  contingent :—     v^v^w/ 
if  this  marriage  should  be  void,   the  Marquis  of    ^iotm" 
Donegal  might  marry  again  and  have  issue^  which  n. 

virould  defeat  the  interest  of  this  party.    The  suit  ^xr"©f  Do*, 
vras  merely  personal ;  if  either  party  ever  after      kbouhc 
publication  dropped  the  suit^  Mr.  Chichester  could  q„ 
not  oblige  them  to  continue  it.     On  the  death  of 
either  party  the  suit  would  abate.    Mr.  Chtches* 
ter  could   not  have  intervened  in  a  suit  of  this 
description,     he    cannot     therefore    be    dragged 
into  it. 

After  the  death  of  either  the  Marquis  or  the 
Marchioness  of  Donegal  new  interests  might  arise^ 
and  then  the  validity  of  the  marriage  might  beques* 
tioned ; — but  nemo  est  hares  viventis :  the  question 
might  arise  on  the  grant  of  an  administration  : 
butsuch  suits  are  not  strictly  matrimonial; — the  Ec- 
clesiastical jurisdiction  is  different  in  such  suit; — it 
16  of  a  testamentary  character.  We  deny  that 
there  is  any  precedent ; — the  Court  is  to  adminis- 
ter the  law,  not  to  make  it  ; — analogy  is  no  ground 
for  precedent.  In  the  case  relied  on  Dalrymple  o. 
Dalrymple,  (6)  the  question  was  respecting  the  vali- 

(6)  Dalrymple  17.  Dalrymple,  Consistory,  Jaly  6,  1811.  De- 
leg.  10  Jan.  1814.  In  the  Consistory,  the  husband  and  wife 
were  the  only  parties.  On  the  appeal  to  the  Court  of  Arches  an 
interfention  was  given  for  Laura  Manners,  describing  herself 
as  Laura  Dalrymple  the  wife  of  John  William  Henry  Dalrymple 
the  appellant.  On  18  Nov.  1811,  an  allegation  was  asserted  oa 
her  behalf,  and  the  Judge  assigned 'to  hear  an  admission  thereof 
on  the  4th  of  December.  On  that  day  her  Proctor  prayed  the 
assignation  to  be  continued,  which  was  opposed,  and  the  Judge 


The  Mar- 
chioness 
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18«1.       dity  of  the  roarriafire  : — the  second  wife  intervened, 

TrinUtt 

Term.      ^^^  ^^^  immediately  interested  in  the  bond  of  ma- 
trimony. 

So  in  the  case  of  incestuous  marriages,  they  are 
V.         voidable  only  t — a  suit  would  be  precluded  after  the 
Qu"oF  i)^  d^^'h  of  either  party. 

noAL  So  likewise,  citations  taken  out  in  testamentary 

Chichebtib.  causes  are  different :  those  suits  are  against  all  the 

next  of  kin  :  there  the  interest  is  immediate  and 
direct ;  the  suit  is  not  personal,  but  may  continue 
after  the  death  of  either  of  the  parlies. 

In  addition  to  these  objections  we  state  collusion, 
and  allege  facts  in  proof  of  it. 
PhiUimore  and  Addams  contra. 
The  construction  attempted  to  be  put  on  the 
statute  of  citations,  and  the  106th  Canon  is  er- 
roneous :  they  were  passed  to  prevent  parties  being 
harassed  by  vexatious  suits,  and  compelled  to  join 
issue  in  such  suits  at  a  distance  from  their  places  of 
residence ;  (c)  they  were  for  the  protection  of  the 
parties  cited.  In  the  present,  the  party  cited  has 
appeared  and  admitted  the  jurisdiction,  this  is  suffi- 
cient; if  there  had  been  any  defect  as  to  jurisdic- 
tion it  would  have  been  cured  by  this  appearance. 

concluded  the  canse  and  assigned  it  for  sentence  the  next  Coart 
day.  From  this  decision  an  appeal  was  prosecuted  to  the  High 
Court  of  Delegates, — and  there  an  allegation  was  given  on  be- 
half of  the  interventer,  which  was  opposed  and  ultimatelj  re* 
jected. 

The  cause  was  heard  before  the  Delegates  on  the  merits,  oo 
Jan.  19^  1814,  and  the  sentence  of  the  Consistory  Court  af- 
firmed. 

(c)  Gibson  Cod.  1004,  1008.  Hetley  19.  1  Ventris  61. 
23  H.  8.  c.  9. 
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CUIOM188 


It  is  not  competent  to  Mr.  Chichester  to  take      7^?' 
this  objection^  but  to  the  Marchioness  of  Donegal       Term. 
alone.     If  the  question  were  to  be  gone  into>  Lady 
Donegal  is  sued  as  a  married  woman^  and  her  bus- 
band's  residence  is  her  residence.  *^- 

In  Tenducci's  case  the  citation  was  not  served  on  quis  op  Qq. 
the  husband  (the  party  proceeded  againstj  till  pub-       ww»al 
lication  had  passed  in  the  cause :  the  party  was  Chichisteb. 
abroad  during  the  whole  of  the  proceedings. 

In  Lord  Herbert's  case,  the  party  proceeded 
against  had  left  the  diocese  within  which  the  suit 
was  instituted  four  months^  but  he  having  appeared 
and  submitted  to  the  jurisdiction^  the  Court  held 
that  this  was  sufficient  to  found  the  jurisdiction. 

The  cases  of  incestuous  marriages  are  in  princi- 
ple the  same  ;  the  Court  allows  a  slight  degree  of 
interest  sufficient  to  enable  a  party  to  bring  a  suit 
to  annul  them.  Dairy mple's  case  is  a  recent  in- 
stance of  the  introduction  of  a  third  party  in  a 
marriage  suit. 

There  is  no  ground  for  the  charge  of  collusion, 
the  suit  is  brought  to  try  the  validity  of  the  mar- 
riage, to  ascertain  the  situation  of  the  parties  ;  and 
the  call  is  made  upon  the  parties  mainly  interested  in 
annulling  the  marriage  to  be  present  and  see  the 
proceedings ; — and  surely  it  is  for  the  interest  of 
all  who  wish  the  truth  to  be  ascertained,  that  the 
question  should  be  examined  and  enquired  into, 
while  the  witnesses  who  were  present  at  the  trans- 
action are  alive.  Surely  also  the  parties  can  have 
no  better  mode  of  detecting  collusion  and  fraud,  if 
they  really  are  apprehensive  of  it^  than  by  bring- 
ing all  the  facts  before  a  Court  as  accustomed  as 
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1821.       this  iS'  to  sift  and*  examine  questions  of  this  de- 

Trinity  .     . 

Term.        SGTiptlOn. 

Addams  and  Bumaby  for  the  Marquis  of  Do- 
negal. 


Tm  Mak- 

CHIONE88 

V,  ■ 

ntns  OF  Da-      The  Court  took  time  to  deliberate. 

GRTCnESTER.         JuDGMENT. 

August  1.  Sib  William  Scott. 

In  the  course  of  the  proceedings  in  this  cause, 
an  objection  has  been  taken  to  the  citation  :  not 
that  it  is  ill  conceived^  but  that  it  has  not  been  ex* 
ecuted  properly ;  the  objection  is  taken  by  the 
party  called  upon  to  see  proceedings.  The  party 
cited  in  the  cause  might  object  to  this  ;  but  it  is  not 
competent  for  the  party  only  cited  to  see  proceed- 
ings^ to  do  so  ;  and  if  it  had  been^  my  opinion  is, 
that  the  defect  in  the  citation^  if  any^  would  have 
been  cured  by  the  appearance  of  the  party.  The 
stream  of  authorities  flows  in  favour  of  this  con- 
elusion. 

The  citation  seems  to  me  sufficient.  I  overrule 
the  objection  to  the  jurisdiction  :  but  I  decide  no- 
thing  as  to  the  liability  of  Mr.  Chichester  to  be 
called  upon  to  see  proceedings. 
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Term. 
August  4. 


Donegal  v.  Donegal. 


In  Chancery, 


Application  was  made  to  the  Lord  Chan- 
cellor by  Mr.  Arthur  Chichester^  for  a  writ  of  pro- 
hibition against  the  Judge  of  the  Consistory  Court 
of  London ;  and  the  question  was  argued  at  great 
length  before  his  Honour  the  Vice  Chancellor. 

Mr.  fVetherell,  Dr.  Lushington,  and  Dr.  Dod-* 
son^  were  heard  in  support  of  the  prohibition. 

Dr.  Phillimore,  Dr.  jiddams,  and  Mr.  Sugden, 
contra. 

Mr.  Bell  appeared  for  theJ4arquis  of  Donegal, 
but  did  not  address  the  Court. 

Judgment. 

The  Vice  Chancellor. 

This  is  an  application  made  to  this  Court  by  Mr. 
Arthur  Chichester^  praying  that  a  writ  of  prohibi- 
tion may  issue  directed  to  the  Judge  of  the  Consis- 

VOL.  in.  2  R 


598 


CASES  DETERMINED  IK  THE 


1821. 

Triniti^ 

Term. 


Donegal 

V. 

Donegal. 


torial  Court  of  London^  to  restrain  the  Marquis  of 
Donegal  from  proceeding  in  a  suit  instituted  by  him 
against  the  Marchioness  of  Donegal^  for  a  sentence 
of  nullity  of  marriage. 

Now  that  this  question  is  of  great  importance^ 
not  merdy  to  th^  parties  in  this  suit^  but  as  a  ques- 
tion that  generally  affects  the  practice  and  proceed- 
ings of  the  Courts  must  undoubtedly  be  admitted ; 
and  that  it  is  a  question  therefore  that  requires 
very  due  deliberation^  must  be  undoubtedly  ad- 
mitted also.  I  am  nevertheless  disposed  to  state 
my  opinion  on  the  subject  now.  Firsts  because  itap- 
pears  that  the  main  purpose  of  the  suit  is  to  acquire 
the  testimony  of  witnesses^who  are  represented  to  be 
so  aged  and  infirm^  that  the  loss  of  every  day  must 
be  of  the  most  material  importance  to  the  parties. 
Next^  becaifse  this  case  has  been  so  ably  and  so  fully 
argued^  that  it  must  be  the  fault  of  the  Judg^  if  he 
does  not  now  take  the  correct  view  of  the  subject. 
And,  lastly,  l)ecause  the  result  of  the  elaborate  ar- 
guments which  have  been  so  properly  addressed  to 
the  Court,  have  induced  me  to  think,  with  a  con- 
siderable degree  of  confidence,  that  the  real  ques- 
tion in  this  cause  lies  in  a  very  narrow  compass  in- 
deed, and  which  I  think  may  be  embraced  without 
further  delay. 

In  the  month  of  May  last,  the  Marquis  of  Do- 
negal applies  to  the  proper  officer  of  the  Consisto- 
rial  Court  of  the  Bishop  of  London,  to  issue  a  writ 
of  citation  against  the  Marchioness  of  Donegal,  and 
that  writ  of  citation  lies  before  me ;  and  it  there 
describes  the  Marchioness  of  Donegal  as  resident 
in  the  parish  of  St.  James,  Westminster,   and  it 
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calls  on  her  to  answer  to  the  suit  of  the  Marquis 
of  Donegal  for  a  sentence  of  nullity  of  marriage. 
NoWj  if  upon  the  face  of  this  citation^  it  had 
been  represented  that  the  Marchioness  of  Donegal 
was  resident  in  Ireland^  and  out  of  the  jurisdiction  of 
this  Consistorial  Court ;  then  it  would  have  been  per- 
fectly clear  as  a  settled  and  sound  principle^  that 
whatever  this  Court  might  have  done  in  the  suit^  it 
might  at  any  tiroe^  and  after  any  sentence^  have  been 
reversed^  in  respect  of  the  want  of  jurisdiction  ap- 
parent on  the  face  of  the  record:  but  onthe  face  of 
this  citation  there  is  no  difficulty  whatever.  The  fact 
stated  there  is^  that  the  Marchioness  of  Donegal  is  re- 
sident within  the  parish  of  St.  James^  Westminster, 
and  therefore  consequently  is  within  the  jurisdiction 
of  the  Court.     To  this  citation  the  Marchioness 
appefirs,  I  think  upon  the  1 6th  of  May,  two  days 
after  the  citation  issues ;  and  she  not  only  appears 
to  the  suit,  but  she  pleads  to  the  suit ;  and  she  states 
the  nature  of  her  case  and  the  nature  of  the  evi- 
dence by  which  she  endeavours  to  maintain  her  case, 
namely,  that  she  is  the  lawful  wife  of  the  Marquis 
of  Donegal :  by  this  appearance  therefore,  and  by 
thus  pleading  what  the  nature  of  her.  case  is,   she 
does    in  fact  admit  that  she  is    resident  within 
the  parish  of  St.  James,  Westminster  :  that  she  was 
not  resident  was  within  her  own  knowledge  ;  it  was 
a  fact  within  her  own  knowledge,  and  she  does  not 
take  advantage  of  that  misdescription ;  and  by  tak- 
ing no  notice  of  it,  and  appearing,  she  admits  that 
she  is  properly  described  as  being  resident  within 
the  parish  of  St.  James,  and  consequently  there- 
fore within  the  local  jurisdiction  of  the  Court. 

2r2 
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After  she  has  so  appeared  and  pleaded^  she  is  in- 
strucled  by  her  legal  advisers^  thai  lliissuit  does  not 
eHectually  determine  a  question  so  important  to 
herself  and  children  :  as  between  her  husband  and 
herself  it  would  determine  the  question  :  but  the 
family  estates  and  the  family  dignities  will^  if  there 
be  no  legal  issue  of  this  marriage^  descend  to  Mr.  Ar- 
thur Chichester ;  and  taking  therefore  the  fact  of  the 
libel  to  be  a  fact  of  great  importance  to  be  tried,  it 
iras  her  interest  to  try  it,  not  merely  with  her  hus- 
band, but  with  that  gentleman  who  might  afterwards 
dispute  it  with  her  and  her  issue ;  as  he  claimed  in 
respect  of  this  being  no  valid  marriage,  and  as  the 
heir  to  the  estates  of  this  family.  She  was  instruct- 
-ed  according  to  the  form  of  proceeding  in  the  Ec- 
clesiastical  Court,  that  she  had  a  right  to  call  him 
before  that  Court,  for  the  purpose  of  trying  it  as  a 
question,  which  involved  in  it  a  question,  to  which 
he  was  a  party  interested ;  and  that  as  a  party  so 
interested  he  was  to  come  before  the  Court ;  and 
tinder  those  instructions,  which  must  be  taken  to  be 
correct  in  point  of  law,  whether  the  point  of  fact 
does  depend  on  Mr.  Arthur  Chichester's  interest  or 
not, — she  does  issue  a  citation,  calling  on  Mr. 
Arthur  Chichester  to  appear  to  the  suit,  in  order 
that  she  may  against  him  as  well  as  against  her 
husband,  establish  the  important  fact  of  her  mar- 
riage. Mr.  Arthur  Chichester  on  receiving  this, 
appears:  but  he  appears  under  protest;  and  he 
alleges  by  his  protest, — first,  that  he  has  no  such  in- 
terest in  the  question  as  ought  to  induce  the  Mar- 
chioness of  Donegal  to  summon  him  as  a  party  to  tlie 
suit ;  and  he  next  states  that  this  is  a  collusive  suit, 
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and  that  for  this  reason  he  ought  not  to  be  made  a 
party  to  it.  An  answer^  as  it  is  called^  is  put  in  to 
his  protest^  and  in  that  answer  it  is  alleged^ — first, 
that  he  is  a  party,  and  that  he  ought  to  be  a 
party,  and  that  he  has  such  an  interest  in  tlie 
subject,  which  makes  it  fit  that  he  should  be  cited  in 
this  suit.  And  next  it  is  alleged,  that  no  collusion 
existed  between  these  parties,  or  took  place  be- 
tween the  parties  :  but  that  the  suit  is  instituted 
for  the  purpose  of  fairly  trying  the  question  at  issue 
between  them. (a) 

Mr.  Arthur  Chichester  replies  to  that  answer, 
aad  in  his  reply  he' introduces  these  facts  ;  first,  he 
says,  in  the  answer  given  to  my  protest,  it  is  alleged 

(a)  In  the  course  of  the  argameot,  the  following  observations 
fell  from  the  learned  Judge,  wiU^  respect  to  the  charge  of  coUu- 
sion,  which  had  been  adr anccd, against  Lad j  Donegal. 

^'  It  has  been  stated  at  the  bar,  that  this  is  a  case  in  which 
there  has  been  a  great  deal  of  fraud  and  collusion.  I  think  it  is 
my  duty  to  say,  that  no  question  of  collusion  or  fraud  is  before 
me  ;  and  that  there  is  no  evidence  before  me  that  amounts  to  a 
pharge  of  collnsion,-^there  is  evidence  of  concert  and  agreement: 
but  it  may  be  concert  and  agreement,  as  has  been  very  property 
stated,  between  the  parties,  for  the  purpose  of  having  the  ques* 
tions,  whicli  are  so  important  to  the  interests  of  this  family,  pro- 
perly tried,  by  a  proper  tribunal.  It  might  on  the  other 
hand,  be  a  concert  and  agreement  to  impose  on  a  Court  of  Jus- ' 
tice  false  facts  with  a  view  to  mislead  the  Court,  which  would  be 
contrary  to  the  truth  and  justice  of  the  case  ;  but  if  that  was 
their  object,  it  seems  to  me  quite  impossible  that  they  should 
have  instituted  these  proceedings  in  one  of  the  highest  tribu- 
nals in  the  country,  and  call  before  that  tribunal  a  party  who  has 
the  strongest  interest  against  the  judgment  which  they  wish  to 
obtain; — these  are  the  facts  which  appear  to  me  extremely 
strong  against  any  inference  of  CQllusion." 
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that  there  is  no  collosion  :  now  in  point  of  iact  the 
Marchioness  of  Donegal  was  resident  in  Irdand  at: 
the  time  of  the  institution  of  this  suit^  and  had  been 
so  resident  in  Ireland  for  foor  years ;  and  this  cita- 
tion to  her  was  on  the  1 1th  of  May^  and  she  is 
made  to  appear  on  the  16th  of  May ;  and  therefore, 
without  collusion,  it  is  impossible  that  a  party  resi- 
dent in  Ireland  could  appear  in  London  in  a  suit 
only  instituted  two  days  before. 

The  general  case  came  on  in  proper  form,  to  be 
argued  before  the  Judge  of  the  Consistorial  CSoart ; 
and  it  appears  however,  without  entering  into  the 
general  view  of  the  argument,  as  to  whether  Mr. 
Chichester  was  properly  cited  with  respect  to  bis  in- 
terest, there  was  a  point,  which  if  decided  according 
to  his  allegation,  would  make  all  further  considera- 
tion of  his  unnecesisary,  namely,  a  point  arising  out 
of  his  allegation— that  the  Marchioness  of  Donegal 
at  the  time  that  this  suit  was  institute  was  resident 
out  of  the  jurisdiction  of  the  Court : — though  it 
is  and  must  be  admitted,  that  it  was  not  very  regu- 
larly pleaded  with  a  view  to  raise  that  point ; — and 
although  it  must  be  seen  by  reading  the  papers, 
that  it  was  rather  introduced  as  an  argument  to 
shew  collusion  between  the  parties,  than  as  a  sub- 
stantive fact  on  which  the  parties  relied,  with  a  view 
to  the  principal  question.  Yet  still  it  was  con- 
sidered to  meet  the  general  convenience  of  the  par- 
ties in  this  suit,  that  all  informality  as  to  the  form 
of  the  pleadings  in  fact  should  be  waved,  and  that 
they  should  be  taken  as  regularly  pleaded,  for  the 
purpose  of  enabling  the  Judge  to  determine  whe- 
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ther  it  did  constitute  an  objection  which  would  pre-      J^' 
vent  all  further  prosecution  of  this'  suit.  Term.  . 
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The  learned  Judge  in  exercising  his  judgment 
on  the  question,  has  decided  that  it  did  fx>rm  no  ob- 
jection to  the  further  prosecution  of  this  suit,  and  Donegal. 
to  that  decision  Mr.  Arthur  Chichester  has  lodged 
an  appeal, — an  appeal  to  the  next  superior  Court 
to  the  Consistorial  Court  of  the  Bishop  of  Lon- 
don. 

I  cannot  enter  into  any  consideration,  whether 
the  learned  Judge  did,  more  or  less,  deliberately 
consider  the  subject:  but  the  learned  Judge  has 
pronounced  a  judgment  on  it ;  and  althouglr  in  all 
cases  the  authority  of  the  learned  Judge  who  pro* 
nounces  a  judgment,  ought  to  weigh  considerably; 
yet  I  am  rather  to  trust  to  my  own  imperfect  view 
of  the  subject  treated  before  me,  as  it  has  been,  on 
reasoning  and  upon  general  principle,  than  on  the 
weight  of  any  authority  whatever:  though  if  any 
authority  could  influence  me  against  the  effect  of 
my  own  views,  certainly  no  higher  authority  could 
be  stated  than  that  of  the  learned  Judge  who  has 
made  this  decision. 

The  first  question  stated  was,  that  Lady  Donegal 
herself,  notwithstanding  the  steps  she  had  taken  in 
the  suit,  was  still  at  liberty  to  allege  the  want  of 
jurisdiction  in  the  Court.  And  thfeit  if  she  was  at 
liberty  to  allege  the  want  of  jurisdiction  of  the 
Court,  of  necessity  it  was  supposed  to  follow  that 
Mr.  Arthur  Chichester  would  be  at  liberty  to  allege 
that  want  of  jurisdiction ;  and  it  was/fbrther  staled, 
and  stated  1  believe  principally  from  the  Court  it* 
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1821-       self,  that  althoogh  it  might  turn  out  in  the  exami- 
Term.      nation  of  authorities  and  principles,  that  Lady  Do- 
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negal  herself  was  no  longer  at  liberty  to  state  an 
objection  to  the  jurisdiction  of  the  Court;  that  it 
DoNSGAL.  did  not  therefore  necessarily  follow  that  Mr.  Arthur 
Chichester  might  not  still  be  at  liberty  to  take  that 
objection  :  but  it  would  be  a  very  serious  and  a 
very  important  question  how  far  any  submission  t^ 
the  suit,  or  any  admission  on  her  part  of  the  facts 
stated  in  that  suit,  could  conclude  the  rights  of  Mr. 
Arthur  Chichester,  who  was  not  only  an  inter- 
vening party,  but  an  intervening  party  against  his 
consent. 

Now  the  first  and  most  important  question  is, 
whether  Lady  Donegal  would  be  now  precluded  if 
she  thought  fit,  from  taking  an  objection  to  the 
question  of  jurisdiction.  The  question  of  jurisdic- 
tion is  of  two  sorts,  the  want  of  jurisdiction  as  to 
the  subject  of  the  suit,  which  never  can  be  ac- 
quired, and  the  want  of  jurisdiction  as  to  the  loca- 
lity of  the  parties  in  the  suit : — it  is  material  to  see 
what  steps  are  had  in  the  inferior  Court.  If  it  ap- 
pears on  the  record  that  the  inferior  Court  had  ne- 
ver any  jurisdiction  on  the  subject,  there  is  no 
proceeding  in  this  Court,  and  no  acquiescence  of 
parties  ever  can  maintain  the  judgment. 

But  the  want  of  jurisdiction  may  proceed,  not 
from  the  nature  of  the  subject,  but  because  one  of 
the  parties  is  not  locally  within  the  jurisdiction  of 
the  special  Court;  and  although  the  Court  then 
may  have  full  jurisdiction  of  the  subject,  it  has  not 
jurisdiction  over  the  party,  in  respect  of  the  ab- 
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sence  of  that  party  from  Ihe  local  district  That  is 
the  nature  of  this  objection ;  it  being  admitted  herci 
that  on  the  subject  itself  the  Court  itself  has  full 
jurisdiction.  And  as  to  the  question  of  the  mar- 
riage between  Lord  and  Lady  Donegal^  there  is  no 
objection  :  but  the  objection  to  the  question  beings 
that  at  the  institution  of  thesuit^  Lady  Donegal  was 
not  locally  within  the  district^  and  therefore  not  pro- 
perly before  the  Ck>urt. 

U  appears  to  me  that  it  hardly  admits  of  a  ques- 
tion j  that  a  Court  of  limited  jurisdiction^  (I  mean 
limited  as  an  ordinary  court  is^  perhaps  to  an  arch<r 
deaconry^  or  a  bishopric^  or  an  archbishopric)  and 
it  is  hardly  necessary  to  observe  on  the  plainest 
principle  of  the  common  law^  that  on  a  mere  asser- 
tion of  interest^  such  a  Court  can  never  have  juris- 
diction beyond  its  own  local  limits. 

I  conceive  that  it  is  not  the  statute  of  the  23A 
of  Henry  the  8th^  that  created  this  objection  :  the 
objection  is  inherent  in  the  nature  of  a  limited  ju- 
risdiction. 

The  23d  of  Henry  the  Sth^  seems  to  me  to  have 
had  in  view  only  to  enforce  the  principle  of  the 
common  law^  by  imposing  a  penalty  and  forfeiture 
against  those  who  should  act  against  its  principles. 
It  seems  by  the  recital  of  the  statute  itself>  that  it 
had  become  necessary^  in  respect  of  the  practice 
which  had  been  adopted  by  the  archbishop  and 
othersj  and  so  the  recital  seems  to  import,  in  drawing 
within  their  superior  jurisdiction  persons  who  were 
not  locally  resident  there. 

I  take  that  statute  to  be  merely  affirmative  of  the 
general  principle  of  the  common  law,  and  togivd  aid 
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189L  to  that  principle  of  the  common  law  by  the  enforce- 
Term!  ^^^^  ^^  ^^^  penalty  and  the  fbrfeitnre.  The  Ca- 
non law  considers  it  in  the  same  way/ and  considers 
it  as  declaring  the  principle  of  the  common  law ; 
Donegal,  and  it  declares^ — ^namely^  that  he  who  in  respect  of 
an  office^  which  has  a  limit  and  local  extent  aa  to 
judicial  jurisdiction^  is  necessarily  by  the  principle 
of  the  common  law  limited  in  that  jurisdiction^  ac- 
cording to  the  extent  and  locality  of  his  office. 

Therefore  not  placing  any  great  value  on  ^any 
observation  that  arises  out  of  the  statute^  but  consi^ 
dering  it  as  a  general  principle^  I  shall  proceed  to 
state  the  facts  of  the  case. 

Now  that  Lady  Donegal  might  if  she  pleased, 
when  this  citation  was  served  on  her, — that  8h6 
might  have  appeared  without  waving  her  objectioD 
to  the  jurisdiction,  is  plain :  because  although 
there  are  not  the  same  terms  of  pleading '  in 
the  Ecclesiastical  Court  as  there  are  in  the 
Courts  of  law»  yet  the  principle  to  some  extent 
must  prevail;  and  this  party  therefore  must  ap- 
pear for  the  very  purpose^  or  rather  may  appear, 
(whether  they  must  appear  is  a  proper  phrase, 
I  do  not  stop  to  enquire)  but  a  party  may  ap- 
pear without  waving  an  objection  to  the  jurisdic- 
tion is  quite  certain,  because  she  may  appear  as 
Mr.  Chichester  has  done,  under  the  protest  with 
respect  to  that  jurisdiction. 

Lady  Donegal  might  therefore  if  she  had  pleased, 
have  taken  the  objection  when  she  was  served  with 
a  summons,  in  which  it  vms  represented  that  she 
was  resident  in  the  parish  of  St.  James,  Westmin- 
ster, as  it  seems  now  that  she  was  not.    She  might 
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have  stated^  "  that  this  rait  is  most  improperly  in-     ^^• 
i9titated  against  roe  in  the  Consistorial  Court  in       Term. 


London^  I  am  not  resident  within  the  district  of 
that  Courts  it  is  very  true  your  citation  aUeges  tliat  ^^ 
I  am  locally  so  resident — that  is  not  the  fact : — ^I  Dokboai.. 
protest  against  your  jurisdiction^  being  a  person 
not  resident  in  the  parish  of  St.  James^  Westmin- 
ster ;  but  being  a  person  resident  within  the  king- 
dom of  Ireland — at  Dublin^  or  elsewhere/' 

Lady  Donegal  however^  does  not  think  fit  to 
take  that  objection;  the  objection  is  befbre  htr,  when 
sheappears^  not  for  the  purpose  of  stating  the 
objection^  but  she  appears  for  the  purpose  of  pro- 
ceeding with  the  case^  and  entering  into  the  me- 
rits of  the  suit ;  and  it  is  in  fact  an  admission  on 
her  part  that  she  is  properly  described  as  being 
resident  within  the  parish  of  St.  James^  West- 
minster^  and  is  within  the  jurisdiction  of  this  Court 
in  which  the  plaintiff  desires  to  entertain  the  ques- 
tion. 

Now  it  is  said«  notwithstanding  this  admission 
on  her  part  of  a  fect^it  then  must  be  considered  what 
the  nature  of  the  admission  is^  it  is  an  admission 
by  her  of  a  fact  which  brings  the  case  within  the 
jurisdiction.  It  is  said  notwithstanding^  that  she 
admits  the  fact  which  gives  the  Court  jurisdiction : 
although  she  proceeds  to  the  length  not  only  of 
pleading  and  submitting  her  case  to  the  considera- 
tion of  the  Court;  yet  she  has  a  right  to  retire 
from  that  admission  at  any  time  before  sentence 
pronounced ;  and  that  Lady  Donegal  in  this  case 
is  not  concluded^  because  sentence  on  the  merits  of 
the  case  not  being  pronounced^  still  she  has  a  right 
to  retire  from  the  suit. 
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18ft.  If  I  bad  foond  that  question  concluded  by  ao- 

'j^^  thorities.  whatever  1  might  have  thought  of  the 
reasons  which  had  led  to  that  conclusion^  1  must 
have  been  bound  by  them. 
DornsAk  There  is  nothing  so  dangerous  to  the  admiois- 
tratioo  of  Justice  as^  because  the  principle  of  theao- 
tliority  does  not  appear  to  be  present  to  the  mind  at 
the  moment,  which  induced  the  judge  who  decided 
that  question  to  decide  it  in  that  manner,  to  go 
against  it,  and  therefore  it  is  always  daugeroqs  to 
disr^ard  authorities.  I  am  bound  to  say  (hat  no 
authority  which  has  been  cited  to  me  to  day,  at  all 
as  1  consider  it,  touches  essentially  this  question  ; 
that  Lady  Donegal  or  any  other  party,  who,  ad- 
mitting the  fact  %¥hich  gives  the  jurisdiction  to  the 
Court,  has  a  right  to  retire  from  an  admission  of 
that  fact  at  any  time  before  sentence. 

No  authority  appears  to  me  to  go  that  length ; 
there  are  expressions  in  that  case  in  Cartbew,  (a) 
which  would  be  consistent  with  such  a  statement  of 
facts:  but  when  you  come  to  weigh  the  weight  of  all 
the  expressions  there  used,  my  opinion  is  on  that 
case  (hat  the  weight  of  authority  is  the  other  vray, 
and  that  what  the  Court  there  means  to  decide,  is  not 
that  a  party  may  retire  at  any  time  before  sentence,, 
but  that  a  party  can  never  retire  who  has  pleaded 
and  submitted  to  the  Jurisdiction.  Taking  this 
therefore  as  a  question  not  prejudiced  by  authority, 
I  am  to  consider  it  as  a  case  standing  on  principle 
only.  Now  my  learned  friends  whom  1  see  aroand 
me,  know  in  a  Court  of  law  and  also  in  a  Court  of 
equity,  that  though  we  have  not  precisely  that  point 
addressed  to  our  consideration,  yet  every  day  w€; 

(a)  Carthew.    9^ 
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have  the  point  upon  which  necessarily  the  same      1^}\' 

principle  comes  to  be  decided.     I  state  without  ex-       Term. 

ception^  as  a  general  principle,  that  in  Courts  of 

equity  as  well  as  Courts  of  law,  a  party  admitting 

a  fact  which  does  give  jurisdiction  to  a  Court,  ad-    Dohegal. 

mitting  it,  and  appearing  and  submitting  to  that 

jurisdiction  upon  general  principles,  and  upon  all 

analogies  known  to  us,  can  never  recede,  or  as  it  is 

called  in  the  Scotch  law,  resile  from  those  facts  and 

withdraw  that  admission. 

My  opinion  therefore  is,  that  Lady  Donegal  is 
conclusively  bound  from  any  objection  as  to  the 
want  of  jurisdiction,  by  the  course  she  has  taken  in 
this  cause.  If  therefore  the  right  of  Mr.  Arthur 
Chichester  to  object  to  the  question  of  jurisdiction 
is  to  depend  upon  the  right  of  Lady  Donegal,  it 
will  necessarily  follow  to  be  my  opinion,  that  as 
Lady  Donegal  is  concluded  from  the  objection,  so 
Mr.  Arthur  Chichester  must  be  concluded  equally 
from  the  objection. 

But  then  it  comes  to  be  considered  this  very 
important  question  ; — namely,  because  Lady  Do- 
negal has  concluded  herself,  has  she  therefore 
concluded  Mr.  Arthur  Chichester,  the  interven- 
ing party  ?  Now  at  first  sight  this  objection  ap- 
peared to  me  to  be  of  very  great  weight ;  and  it 
appeared  to  me  to  be  of  great  weight  for  this 
reason  : — Lady  Donegal,  like  any  other  party, 
may  admit  if  she  pleases  facts  against  her  own  in- 
terest, and  by  that  admission  may  transfer  the  ju- 
risdiction from  a  Court  to  which  it  does  not  correctly 
and  legally  belong  ;  she  may  certainly,  if  she 
pleases,  do  that.    The  provisions  of  the  law  are 
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made  with  a  view  for  her  benefit,  and  it  is  for  the 
bene^t  of  the  suitors^  out  of  the  jurisdiction,  that 
the  law  prevents  inferior  Courts  from  exerciuBg 
that  jurisdictioD  beyond  its  own  limits^ — that  per^ 
sons  may  not  be  harijussed  by  being  caHed  to  eon- 
test  questions  put  of  the  limits  of  their  own  local 
residence. 

If  a  party  therefore  thinks  fit  to  remove  this  ad- 
vantage which  the  principle  of  the  law^  the  canon 
law,  the  common  law,  and  the  statute  btw  give  her, 
she  is  at  liberty  lio  do  so..  But  then  if  sh^  chooaes 
on  her  part  to  remove  that  advantage,  can  that 
prejudice  the  rights  of  a  third  person  ? 

It  did  therefore  at  first  strikie  me  to  be  very  im- 
portant to  consider,  whether  Lady  Donegal's  having 
waved  this  olgeotiou  for  herself,  Mr..  Arthur  C3ii- 
Chester,  a  third  person,  cpuld  be  prqu4i^  firom 
that  objection,  or  h^r  weaver. 

Now  if  it  could  be  made :  out^  that  Mr.  Arthur 
Chichester  could  be  prejudiced  by  her  waving  that 
objection,  the  conclusion  that  first  struck  my  mind 
would  necessarily  follow :  for  it  is  utterly  impossible 
that  her  acts  could  work  an  ii^ury  to  third  persons, 
if  she  thinks  fit  to  wave  a  benefit  which  the  Court 
gave  her,  and  that  that  hurts  a  third  person ; — that 
cannot  be. 

When  we  come  to  consider  the  ^^tyec^,  the  dif- 
ficulty is  to  understand  how  the  waver,  on  her  part 
can  in  any  manner  injure  Mr.  Arthur  Chichester. 
If  I  could  fancy  any  possible  case  in  which  the  in- 
terest of  Mr.  Arthur  Chichester  would  be  preju- 
diced by  this  question  being  tried  within  the  local 
jurisdiction  of  London,  rather  than  the  local  jonV 
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iliction  where  thia  La^y  was  resident  in  Ireland, 
that  would  go  a  great  way  to  determine  my  opinidn 
in  this  case. 

It  is  howerer  because  I  cannot]  conceiye,  on 
principle,  any  prejudice  which  can  arise  to  Mr. 
Arthur  Chichester  from  this  objection  ;  and  there-; 
fore  it  doe^  appear  to  me^  on  the  best  consideration 
which  I  can  give  the  subject^  that  Mr.  Arthur 
Chichester,  as  the  intervening  party,  cannot  relieve 
himself  from  that  objection* 

The  jurisdiction  of  the  EcclesiasUcal  Courts 
does  not  depend  on  the  locality  of  the  subject;  and  if 
the  jurisdiction  of  the  Ecclesiastical  Courts  depended 
on  the  locality  of  the  subject,  then  it  is  very  plain  that 
a  party  might  be  materially  prejudiced  from  having 
a  subject  removed  from  one  jurisdiction  to  another; 
and  it  would  be  infinitely  more  convenient  to  a  party 
with  respect  to  the  nature  of  th^  case,  and  the  tes- 
timony he  coul4  bring  on  the  case,  that  the  suit 
would  be  instituted  in  the  diocese  of  A.  rather  than 
in  the  diocese  of  B. 

,  If  therefore  Lady  Donegal,  in  puch  a  case,  trans- 
ferred the  jurisdiction  from  the  diocese  of  A.,  where 
the  Court  had  local  jurisdiction  in  respect  of  the 
nature  of  the  subject,  to  B.,  I  should  be,qlearly  of 
opinion  that  the  intervening  party  could  not  be  af- 
fected by  her  acts.  It  is  perfectly  plain,  that  the 
Ecclesiastical  Court  has  not  jurisdiction  with  re- 
spect to  the  locality  of  the  subject,  but  it  depends 
entirely  on  the  locality  of  the  person. 

Now  if  it  depends  entirely  upon  the  locality  of 
the  person,  I  am  to  ask  myself,  whether  Mr.  Arthur 
Chichester  can  be  prejudiced  in  respect  of  this  case. 
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if  Ihis  question  is  to  be  tried  in  London  rather  than 
to  be  tried  in  Ireland^ — whether  he  can  possibly  be 
prejudiced  by  this  being  tried  where  he  is  himsdf 
locally  resident,  within  the  jurisdiction,  or  other- 
wise, the  objection  would  be  on  him  and  he  would 
not  have  to  state  that  this  suit  is  not  to  proceed  be- 
cause Lady  Donegal  is  out  of  the  jurisdiction :  but 
that  this  suit  is  not  to  proceed,  because  I  am  out  of 
the  jurisdiction, — I  am  an  intervening  party,  and  I 
have  a  right  to  be  heard  by  my  interest  in  this  suit, 
which  in  the  result  may  materially  prejudice  roe  : 
and  it  must  be  tried  where  I  am  locally  resident,  and 
within  that  jurisdiction  of  the  subject.  But  Mr.  Ar- 
thur Chichester  is  within  the  jurisdiction  of  the 
diocese,  and  therefore  that  objection  does  not  apply 
to  him :  it  being,  as  I  have  stated,  a  case  in  which 
the  jurisdiction  depends,  not  on  the  subject,  but  on 
the  locality  of  the  person.     So  far  from  being  an 
inconvenience  to  Mr.  Arthur  Chichester  that  this 
suit  is  instituted  here,  where  he  is  locally  resident ; 
it  may  be  convenient  to  him  rather  than  that  it 
should  be  elsewhere  tried,  if  it  could  be  elsewhere 
tried,  where  be  was  not  locally  resident. 

It  is  therefore  without  entering  further  into  the 
considerations  which  have  been  addressed  to  me  on 
this  subject, — and  confining  my  present  view  to  the 
two  present  points; — ^I  have  to  declare,  that  neither 
on  authority  or  upon  principle,  can  I  hold  that  Lady 
Donegal  is  now  at  liberly  to  withdraw  that  admis- 
sion of  the  fact  on  which  the  jurisdiction  of  the 
Court  is  founded.  And  I  am  further  of  opinion 
that  Mr. Arthur  Chichester,  the  intervening  party,  is 
bound  by  this  admission  to  that  jurisdiction^  and  that 
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he  cannot  be  prejudiced  by  submission  to  it;  and  if 
his  interests  are  in  any  manner  affected^  it  is  to  his 
convenience  and  advantage^  and  not  to  his  preju- 
dice. It  is  therefore  conformably  to  tha^t  view  of 
the  case^  that  I  understood  that  the  quotations  from 
Godolphin^  Gale,  and  other  writers  applied ;  the 
citation  founds  itself,  and  he  cannot  make  an  objec- 
tion to  the  jurisdiction,  if  the  parties  litigant  have 
submitted  to  that  jurisdiction. 
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Forbes  v.  Gordon. 

Imperfect  AN  allegation  was  given  in  on  the  part  of  Charles 
Cl»h!^  asco-  Forbes  Esq.,  the  executor  under  the  last  will  and 
JSl^JiT"  testament  of  his  uncle  John  Forbes,  Esq.  of  Niew, 
cuted  will,      jjj  ^|jg  county  of  Aberdeen,  and  of  Fitzroy  Square, 

in  the  county  of  Middlesex,  which  pleaded  the  fol- 
lowing facts : — 

First,  That  John  Forbes,  Esq.  the  testator  in 
this  cause  deceased,  having  on  the  Sd  of  May,  1820, 
made  and  duly  executed  his  last  will  and  testament 
in  writing,  did  immediately  after  the  execution 
thereof  enquire  of  his  solicitor^  Mr.  Julius  Hutchin- 
son, by  whom  the  will  had  been  prepared,  whether 
any  particular  form  of  words  would  be  requisite 
for  the  purpose  of  bequeathing  legacies  to  relatives 
or  friends : — and  upon  being  answered  in  the  ne- 
gative, so  far  as  regarded  absolute  pecuniary  be- 
quests, he  the  said  deceased  then  expressed  his  in- 
tention to  make  himself,  at  a  future  time,  a  codicil 
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containing  bequests  of  that  description.  And 
that  on  or  about  (he  twelFih  day  of  June^  1831^ 
the  said  John  Forbes  called  upon  the  said  Ju- 
lius Hutchinson^  at  his  chambers  in  Lincoln's- 
Inn^  and  delivered  to  him  his  aforesaid  will^  bear- 
ing date  the  second  day  of  May^  1820^  together 
with  a  paper  writing  being  the  testamentary  paper 
or  codicil  now  marked  with  the  letter  B. ;  and  he 
then  mentioned  to  bis  said  solicitor^  that  he  wished 
a  new  will  to  be  prepared  with  such  alterations  to 
be  made  therein  as  were  pointed  out  in  the  said 
paper  writing  marked  B.  And  the  said  Julius 
Hutchinson^  having  read  over  the  said  paper  of  in- 
structions^ in  the  presence  of  the  said  deceased^ 
and  observing  that  several  of  the  alterations  therein 
suggested  would  not  be  requisite^  as  the  events  and 
circumstances  to  which  they  referred  were  already 
provided  for  by  his  said  will ;  he  thereupon  in- 
formed the  said  deceased  that  a  codicil  embracing  the 
remainder  of  the  wished  for  alterations  would  be 
sufficient.  That  the  said  Julius  Hutchinson  further 
observing,  that  by  the  said  paper  writing  marked 
B.^  the  bequest  of  the  residuary  estate  as  contained 
in  the  will  was  intended  to  be  revoked^  and  not  con- 
ceiving that  complete  instructions  were  contained 
in  the  said  paper  writing  for  disposing  of  the  same 
anew ; — he  asked  the  said  deceased  in  what  manner 
he  wished  the  undisposed  of  residue  to  go ; — to 
which  the  said  deceased  replied^  that  '^  he  meant  it 
to  go  to  his  executors/'  adding,  that  he  supposed 
that  would  be  the  effect  of  the  expressions  used  by 
him  in  the  said  paper  of  instructions  :  for  that  hav- 
ing bequeathed  the  residue  to  bis  executors,  they 
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igsii-       would  take  the  jexce^s  l^eyond  »what ;  might  ^be  spe^ 
^'Term.      cifically  bequeathed,  or  he  the  said  4eQe;ap^. ex- 
pressed himself  in  words, to  Umt  qr  the  like. effect: 
but  the  said  Julius  Hutchinson  didjiotcpminit  the 
(p^oRDON.     said    dec^asied's   explanation^  in  that  ibebalfj  Xo 
wrjting. 

^Secondly,  That  the  wthole. body >  series,  and  con* 
tents  ot  the  said  paper,  writing,  or  codicil,  marked 
B.,  beginning  and  ending  as  is  hereinbefore  aet 
forth,  pleaded,  and  jefjerred  to  ^n  th^  jwjX  preced- 
ing article,  were  and  are  of  the  proper  b.an4writing 
of  the  said  John  Forbes  ,tbe  deceased  in  this  cause. 
Thirdly,  That  the  deceased  at  the  jtinie  pf  his  ider 
livering  the  aforesaid  paper  of  instructions  marked 
B.,  to  the  said  Julius  Hutchinson,  as  before  pleaded, 
was  apparently  in  good  health  ;  and  having  treated 
the  subject  as  a  matter  to  be  attended  to  at  his,  the 
said  Julius  Hutchinson's,  leisure,  who  had  at  .tha^ 
time  occasion  to  go  to  the  Continent  upon  parti* 
cular  business,  the  preparation  of  the  said  intended 
codicil  was  postponed  by  him  as  a  business  which 
miglit  await  his  return  ;  previously  to  which  the 
said  deceased  died  suddenly,  as  hereinafter  pleaded. 
That  at  the  time  of  the  said  deceased's  death,  the 
said  original  will  and  paper  of  instructions  remained 
in  the  custody  of  the  said  Julius  Hutchinson,  for 
the  purpose  of  bis  preparing  a  codicil,  agreeably 
to  the  directions  therein  set  forth. 

Fourthly,  That  the  deceased,  who  was  at  the  age 
of  seventy-eight  years  or  thereabouts,  was  taken 
suddenly  ill  at  his  house  in  Fitzroy  Square  afore- 
s^nd,  between  nine  and  ten  o'clock  in  the  evening  of 
the  20th  day  of  June  now  last  past,  and  died  be* 
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fere  the  following^  morning;  and 'oii  or'abbiit  tlie     v^?^Ar\5 
tbiilieth  day  of  the  saiid  mdnth  of  June,  a  seai^^h'^     IJ^^!^^ 
beings  made  amongst  his  papers,  the'  aforesaid  Ites-    ^"^^^HSo^i 
titmentaty  paper  or  codicil  marked  A.,  begihniiig         ^f^ 
thus,  "  London,  iMafchlst,  ^182  !•"  enfliiig  thus, '  Gordon." 
"  To  the    widow   of   my  late  nephfew  Thofnas 
Forbes,  1  leave  five  hundred   pounds,"  and  sub- 
scribed  by  the  said  deceased  on  the  three  first  pages 
thereof,  was  found  ih  the  left  side  of  a  wrVtihg ' 
table  or  desk  in  the  dining  room  of  the  said  de- 
ceased's house  in  Fitzroy   Square,  at  which  he 
U8<kal!y  wrote,  and  in  which  he  kept  his  cash  book 
and  papei^  of  value.     That  James  Min^enhall,  the 
butlelr  of  the  said  deceased,  was  in  thi^'babit  of'fre- 
quently  goihgt  into  his  mastieKs  rdom  to  see  Whe- 
ther he  wanted  any  thiTig  ;  and  did  on  the  foreSi'oon 
of  the  day  of  the  said  deceased^s  death,'*on  entering 
thte  said  dining  room,  observe  the  said  deceai^ed  sit- 
ting at  the  aforesaid  table  or  desk  employed  in 
writing,  that  %e  went  near  enough  to  the  'saici' de- 
ceased to  see  that  he  had  before  him  a  papdr  writ- 
ten dimost  all  oVer,  of  the  size  of  a  sheet  of  foolscap 
paper  : — and  that  it  was  folded  in  the  matiner  Such 
paper  usually  is  when  written  updh  book-wayV;-— 
and  the  said'deceased  on  being  iso  interfUl>!ed,  ^did 
in  the  presence  df  the  said  James' Miiiddnhaifi^ld 
up  the  said  paper,  and  piit  it  into  the  left  side  of 
the  said  table  or  desk.     And  thef  parly  proponent 
doth  allege  and  propouhd,  that  when  the  said  desk 
was  searched  as  aforesaid,  after  the  salH  deceased's 
death  there  was  hc/t  any  paper  found  thei^efii  which 
answered  the  descHptkAi  6f  th4t  upbn  Whicli  the 
said  James  Mihdenhdtt  So  saw^tlie'lsaid  dbc'eiieiU'en- 
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1821.       gaged  in  writing,  except  the  aforesaid  paper  writings 
\erm.       now  marked  A.,  pleaded  and  propounded  in  this 
cause,  as  a  codicil  to  the  will  of  the  said  deceased. 
Fifthly,   That  the  body^  series,  and  contents  of 
Gordon,     the  paper  writing  marked  A.  was  in  the  bandwrit* 
ing  of  the  deceased. 

The  following  are  copies  of  the  testamentary 
papers  propounded  in  this  allegation. 

A. 

London,  March  Ist,  1821. 

In  the  case  of  my  inability  to  make  a  re- 
gular codicil  to  my  will  made  and  published  on 
the  second  day  of  May^  1820,  I  desire  the 
following  to  be  taken  as  a  codicil  to,  and  as  a 
further  part  of  my  said  will. 

I  revoke  that  part  of  my  will^  wherein  I 
bequeath  in  the  ninth  page  thereof  the  re- 
sidue of  my  personal  estate  to  and  among  my 
grand  nieces  that  may  be  living  at  the  time  of 
my  deaths  and  in  lieu  thereof^  I  will  and  be- 
queath to  my  grand  nieces  the  sums  that  may 
fall  into  the  residue  on  the  death  of  such  of  my 
nieces  as  may  die  or  depart  this  life  without 
issue  them  surviving^  to  be  paid  to  and  divided 
among  such  of  my  grand  nieces  as  may  be  in 
life  at  the  death  of  every  such  niece  respec- 
tively. 

I  desire  my  executors  to  give  up  to  my  te- 
nants in  Aberdeenshire  the  full  half  year's  rent 
they  may  have  to  pay  at  the  first  term  of  Mar- 
tinmas or  Whitsunday,  after  my  decease. 
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As  the  ship  Bombay  is  now  on  the  last  of 
her  chartered  voya^^es^  my  object  in  retaining 
an  interest  in  her  no  longer  exists,  except  in 
the  event  of  her  being  chartered  again  on  rea- 
sonable terms  by  the  Company,  in  which  case 
I  should  be  willing  to  make  some  sacrifice  to 
get  John  Shepherd  a  command. 

In  case  of  the  death  of  my  cousin^  the  Re- 
verend Thomas  Gordon,  and  of  my  cousin  the 
Reverend  Robert  Shepherd  of  Daviot,  before 
me,  I  desire  that  the  sum  left  to  each  of  them 
by  my  will,  may  be  divided  equally  among  and 
between  the  widow  and  daughters  of  each. 
.  I  am  the  sole  trustee  to  the  marriage  arti- 
cles of  Daniel  Ross  of  Calcutta,  with  his  late 
wife  Elizabeth  Forbes,  its  amountis838/.  lOs. 
\d.  in  the  consols,  standing  in  the  names  of 
John  Forbes,  Charles  and  Michie  Forbes,  the 
husband  has  the  interest  during  his  life,  and 
on  his  death  it  is  to  be  divided  among  a  large 
family. 

r  bequeath  to  my  executors  in  trust  five 
thousand  pounds  to  be  by  them  applied  as  do- 
nations to  five  of  the  hospitals  supported  by 
voluntary  contributions,  situate  at  or  near  the 
most  public  entrances  into  London,  that  admit 
of  casualties  at  all  hours  of  the  day  or  night. 
I  leave  two  thousand  pounds  to  my  executors 
in  trust,  for  the  purpose  of  building  a  bridge 
over  the  river  Don,  in  Strathden,  the  situation 
to  be  chosen  by  them. 

I  bequeath  the  following  legacies  : — To 
Joseph  Cotton^  Esquire,  of  the  Trinity  House^ 
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three  thousand  pounds ;  ]V3[iyor  Danje]  Mjtchell, 
one  thousand  pounds.;  Mrs.  Dorotbey  Morley^ 
two  thousand  pounds ;  MUs  Harriet  Morley^ 
one  thousand  pounds.;  Miss  Caroline  S.  Pa- 
tricky  one  thpusand  pounds ;  to  Lady  Grant, 
the  widow  of  tb^  last  Sir  Archibald  Grant,  of 
Monymusk,!  leave  one  thousand  pounds ;  and 
to  her  five  daughters,  I  bequeath ,  to  each  of 
them  five  hundred  pounds ;  to  each  of  jLbe  three 
da^ughtersof  the  late  Mi^.Grantof  Drununnor, 
1  bequeath  five  hundred  pounds.     To  my  re- 
maining  co-temporaries,   John    Pprbes   the 
comptroller-general,     Gordon    Pprbes,    and 
James  Forbes  of  Seaton,  I  beg  their  accept- 
ance of  one  hundred  guineas  for  a  ring  each. 
To  my  old  India  friends^  Edward  Ravenscroft, 
Edward  Russell  Howe,  James  Smith,.  Thomas 
Wjlkinson,  William  Page,  John  Mo^s^  Da- 
vid   Inglisj    George    Simson,   Generals    La 
Macquarrie  and  Benjamin  Gordon,  Alexander 
Gray,  Paul  Shewcroft,  and  Robert  Henshaw, 
I  request  that  each  of  them  will  accept  of  one 
hundred  guineas  as  a  mark  of  my  regard. .  To 
my  friend  Alexander  TuUoh,  I  leave  one  hun- 
dred guineas  as  a  token  of  regard. 

I  leave  my  coachman  and  butler  two  hun- 
dred pounds  each,  over  and  above  what  they 
will  be  entitled  to  by  my  will. 

I  recommend  Alexander  Gray  to  be  retained 
at  a  salary,  to  assist  my  executors  in  winding 
up  my  estate. 

To  William  E.  Montgomerie,  son  of  my 
former  commander  Alexander  Mpntgpiq^ie, 


Esq.,  of  Apriech  Xiodgei^  1  beq»wtiii  fiye  tliou-  j^^^ 
«ai)d  ppunds,  for  the  esteein  1 1  bore  hifl|  fa-      tef^.^ 
ther,  and  the  obligulions  I  have,  been  uipder     ^^O^X^ 
to  him.  ^^^^ 

I  desirj^  my  executors  to  pay  in  five  Jinndred    G^Q^^m^. 
pounds  to  the  Middlesex  hospital,  as  a  donation 
from  me. 

To  the  widQiY  of  my  Jate  nephew/a)  Tho- 
mas Forbes,  I  leave  five  hundred  pounds./ 

B. 

Personal  Estate. 

Omit  altogether  the  exception  of.  the  ship  sd  Page,  bot- 
Bombay  which  is  repeated  again  in  the  page  s  "  "** 
following. 

Omit  altogether  the  occupation  of  the  house  sd  Page, 
at  Bellabeg   by  my  niece   Christian  Stuart 
(since  deceased)  and  plac^  the  provisioQ,  for 
her  daughter  and  son  in  it^.  proper  pkiqe. 

Eleven  lines  in  this  page  as  marked  thus  '^4UiPage. 
to  be  omitted  as  unnecessary^  as  the.individnalsr/ 
referred  to  in  it  are  all  of  ageu 

It  being  evident  that,  three  of  {the  .four. sUi Page, 
nieces  there  alluded  to  ^re  past,  the  , age  oC  i 
childbirth ;  it  is  my  meaning .  that  at  their^  '.^ 
ideathy  the  principal  sum  from  which  they  der  . 
rive  the  annual  income  should  be  divided  i 
among  the  numbers  of  my  great  niec^  thf^t  i 
may  be  then  alive^  in  place  of  making  them  my  ^ 
residpary  legatees. 

Two  years  w^ge^  to  the  servants  rthat  nay.  jth  Page. 

(a)  This  script  was  written  on  four  sidep^  of  writii^g  pape;r ; 

the  three  first  were  signed  by  the  deceased*  the  last  was  unsign- 

•  •  •        • 

ed  and  aot  written  to  the  end. 
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be  living  wilh  me  at  the  time  of  my  death  in 
place  of  one :  and  a  lega^^y  of  two  hundred 
pound  to  my  coachman^  and  the  same  to  my 
butler,  in  addition  thereto. 

The  residue  of  my  estate  I  bequeath  to  my 
executors  in  trust  to  make  good  and  answer 
such  legacies  and  remembrances  to  friends  as 
I  may  nominate  by  a  codicil  to  this  my  will 
when  I  can  more  particularly  ascertain  its 
amount,  as  at  present  it  is  liable  to  consider- 
able diminution. 


Lushington  and  against  the  admission 

of  this  allegation. 

Swabey  and  Phillimore  in  support  of  it. 

Judgment. 

Sir  John  Nicuoll. 

The  only  question  before  the  Court  at  present 
is,  whether  this  allegation  propounds  *such  facts  as 
will  entitle  it  to  be  sent  to  proof. 

In  deciding  on  the  admissibility  of  an  allegation, 
it  is  the  duty  of  the  Court  to  govern  itself  by  es- 
tablished principle;  if  the  facts  pleaded  are  such 
as  would  not  entitle  the  paper  to  probate,  then  an 
end  ought  to  be  put  to  the  cause  :  if  on  the  other 
hand  it  sets  forth  such  circumstances  as  if  proved 
might  by  possibility  establish  it,  the  Court,  es- 
pecially in  a  case  like  this  where  expense  is  no  ob- 
ject, would  not  prevent  the  parties  from  bringing 
all  the  circumstances  to  its  view. 

John  Forbes  executed  a  will  on  the  2d  of  May, 
1820;  the  validity  of  that  will  is  not  in  contest; 
when  it  was  made,  he  enquired  of  his  solicitor,  Mr. 
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Hutchinson,  whether  any  particular  form  of  words    ,^  \^V 
would  be  requisite  for  the  purpose  of  bequeathing^       Term. 
legacies  to  relatives  or  friends^  and  was  answered 
in  the  ne<^ative^  as  far  as  regarded  absolute  pe- 
cuniary  bequests;     and   he    then   expressed  hi»    GoaDou* 
intention^   to   make  himself  at  a  future   time  a 
codicil  containing  bequests  of  that  description  ; — 
the  will  itself  also  expressly  reserves  the  power  of 
giving  legacies  by  a   subsequent  codicil.     Upon 
this  statement  in  the  first   article,  it  appears  that 
it  was  still  the  intention  of  the  testator  to  dispose 
of  further  legacies,  and  to  do  this  by  a  subsequent 
codicil. 

It  is  further  pleaded,  that  on  the  21st  of  June, 
1821,  he  gave  his  solicitor  paper  B.  for  the  pur- 
pose  of  making  an  entire  new  will.  The  soli- 
citor told  him  that  a  codicil  would  be  sufficient ; 
and  observing  that  the  bequest  of  the  residue  was 
intended  to  be  revoked,  he  asked  him  in  what  man- 
ner he  wished  it  to  go  :''  to  which  the  deceased  re- 
plied, ''  to  his  executors,'*  adding,  '*  that  he  sup- 
posed that  would  be  the  effect  of  the  expressions 
used  by  him  in  the  instructions  \**  but  Mr.  Hutchin- 
son did  not  commit  the  deceased's  explanation  to 
writing.  These  instructions  therefore  in  paper 
B.  did  not  answer  the  intentions  of  the  deceased. 
The  third  article  states,  that  the  deceased  at  the 
time  was  apparently  in  good  health,  and  treated  it 
as  a  subject  to  be  proceeded  on  at  Mr.  Hutchin- 
son's leisure,  and  left  paper  B.  with  him  to  pre- 
pare a  codicil  from ;  finding  it  not  necessary  to 
make  a  new  will,  and  not  thinking  it  matter  that 
pressed,  nothing  was  finally  settled.    I  do  not  see 
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i8Mw       hoW/  under  thi8<  statement.  papdrB.  can  bef  re<^* 
T^J^,^'  garded  but^as  ^a  papjer  which  did  not  >ansWer  it» 
ppcpoee  :-^if  so  it  will  be  irtipossible  that  B.  can  be 
pronounced  for.    My  present  in^pressibn  therefore 
is^^thartB*  cannot  form  ailyipart  of  the  probate;  It' 
may  ^ave  another  effect,  it  may  serve  aa  ta  proof  of ' 
A^ — ^indeed  in  argument  jt  has  been  contefnded  * 
that  it.  has  such  an  effect  !-^ while  on  the  otbe#  hand  ' 
it.hasi  been  conteaded  to  be  a  prdof  of  th^  aban-^ 
da&nent  of  that  pipen    It  does  not  appear  when 
Bi.  was.writteny-^it  is  coikfirmatory  of  A;'  iii  one  re-^ 
spf€t^^r  it  revokes  the  disposition  of  the  residue  iit^ 
the  will.  It  has  been  said,  that  it  does  not  cari^  the  ^ 
intentions,  of  the  decectsed' 'into'  effect ;-4H:ertainIy 
it.does  not,  ..but  at  ieast*it  doled 'so  far  as*  it  dejirivielt ' 
his  great  (niecesr  of  the  vendue,  which  wa»' his  Object; 
— and.  that  jresidua<bein{gf>undispoBed'of  WOuld  goi  to 
the  nextiof  kio/  whom  the  law  particularly  fa vouifs; 
Atihesame  time  if  this  is  not  dode  according  to  the  ' 
rules  and.  pijincipleaof' the  Court,  themer^  object 
of  arriving, a  < little  nearer  to  the  intention  wo^ 
not  induce  .me  to^  admit  it. 

It.hasfaeen.^rgped  that ^B^  is  an  abaadotimentof 
A.C  I  have 'already  stated 'my  impi:ession,«that  they  ^ 
were  not^ntended  to  clash' with  each  other ; — there 
is  na inconsistency  in 'r his  adhering  Ao  A./  after  hisr 
canaersatioa  with  bis  6olicito|^,respecting  B.  Hk 
intention^  then  was^  not  to  have 'a  new  wiU^  but 
to  JiaTe.iiis.alterationa  in-the  form  of  a  Codicil. 
I  cannot  consider^  B.  as  ^vidcfuoe  of  his  departure 
from  A. ;  if  it  were  ^otherwise  howler- in  this  im- 
pqrtant.case,  I  shoaM^lew mil* thb^'ull^ation  to^ 
ga.lo  *proof. 
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The  question  therefore  is,  if^hether  A.  under  the      ys^i- 
Circumstances  pleaded  could  receive  probslte.  Term. 

Whether  on  the  face  of  the  paper  it  is  finished  or 
unfinished,  perhaps  it  is  not  necessary  to  decide. 
Possibly  I  might  think  that  it  is  in  a  state  thalt 
would  leave  it  open  to  evidence  :  but  it  is  a  difiei^ 
ent  question  whether  connected  with  circumstances, 
particularly  those  which  passed  at  the  execution  -df 
this  will,  and  referring  to  the  will,  and  being  all  m 
bis  own  handwriting,  and  nothing  at  the  conclusion 
to  shew  that  more  was  intended,  and  the  deceasefl 
himself  not  considering  it  as  a  regular  codicil,  it 
might  not  be  considered  as  a  complete  paper.  But 
the  case  is  not  left  to  this  consideration.  The  pa- 
per begins  thus  ; — ^*In  case  of  my  inahilxty  to  make 
a  regular  codicil  to  my  willy  made  and  pnhlished 
on  the  2d  of  May,  1820,  /  desire  the  following  to 
be  taken  as  a  codicil  to,  and  as  a  further  part  of 
my  said  mil**  It  is  said  that  this  is  provisional 
and  conditional:  but  the  Court  has  in  many  in*- 
fiances  decided,  that  it  means  no  more  than  ''till 
I  make  a  regular  will,  so  long  I  adhere  to  this 
paper.''  At  bottom  of  the  first,  second,  and  third 
pages  he  signs  his  name  ; — he  had  not  quite  ar«> 
rived  at  the  bottom  of  the  fourth  page  :  it  seems 
as  if  the  paper  was  written  at  different  times,  firom 
the  different  colour  of  the  ink.  The  coachman 
and  butler  have  legacies  given  them  ;  and  it  is  satd 
(hat  a  simitar  notice  being  taken  of  them  in  B., 
shews  an  abandonment  of  A.  ; — to  me  it  seems  ex** 
actly  the  reverse,  finding  B.  would  not  do,  he  after- 
wards adds  to  the  other  codicH; — this  it  may  be 
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Michaelmas  ,.        ^.  .      . 

Term.  the  Other  conjecture. 


Forbes 

V. 


Taking  this  paper  under  these  circumstances, 
though  not  actually  concluded,  yet  the  signing  at 
GoBDON.  the  bottom  of  several  pages,  goes  pretty  strongly 
to  shew  that  he  had  made  up  his  mind  as  far  as  it 
went. — Not  being  arrived  at  the  bottom,  he  still 
kept  it  open  in  order  to  add  from  time  to  time  any 
legacies  he  might  wish  to  give  ;  this  is  the  natural 
construction,  and  slight  evidence  would  satisfy  my 
mind  on  this  head. 

Now  what  is  pleaded  in  the  fourth  article  could 
leave  no  doubt,  ^'  that  the  deceased  was  taken  sud- 
denly ill  between  nine  and  ten  o'clock  of  the  evening 
of  the  20th  of  June,  and  died  before  the  next  morn- 
ing ; — that  paper  A.  was  found  in  the  left  side  of 
his  writing  desk  in  the  dining  room,  at  which  he 
usually  wrote,  and  in  which  he  kept  his  cash  book 
and  papers  of  value  ; — that  James  M indenhall  the 
butler,  going  into  his  master's  room  to  see  if  he 
wanted  any  things  did  on  the  forenoon  of  the  day 
of  the  deceased's  death,  on  entering  the  room,  see 
the  deceased  sitting  at  the  aforesaid  desk,  employed 
in  writing  ; — that  he  went  near  enough  to  see  that 
he  had  before  him  a  paper  written  almost  all  over, 
of  the  size  of  a  sheet  of  foolscap  paper,  and  folded 
in  the   manner  such  paper  usually  is  when  it  is 
written  book-ways ;  and  the  deceased  on  being  in- 
terrupted, folded  up  the  paper  and  put  it  into  the 
left  side  of  the  desk ;  and  that  when  the  desk  was 
searched  after  his  decease,  there  was  not  any  paper 
found  in  it  which  answered  the  description  of  that 
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on  which  the  butler  saw  the  deceased  writing,  ex- 
cept the  paper  marked  A."  This  description,  as 
far  as  it  goes^  identifies  the  paper.  It  has  been 
said^  that  these  circumstances  will  not  be  sufficient 
to  identify  the  paper; — I  cannot  anticipate  what 
the  evidence  will  be^  but  I  must  assume  these  facts 
to  be  true  for  the  purpose  of  this  discussion  ;  and 
if  a  witness,  beyond  all  exception^  states  these  cir- 
cumstances in  a  credible  manner^  it  will,  I  think, 
bring  up  the  case  to  the  highest  demand  of  the  re- 
quisites called  for  by  this  Court : — on  the  most  strict 
interpretation  of  our  rules,  it  would  be  entitled  to 
probate. 

Under  all  these  circumstances,  I  shall  allow  the 
whole  allegation  to  go  to  proof. 


Six  witnesses  were  examined  in  support  of  this 
allegation,  viz. : — Julius  Hutchinson,  the  Solicitor; 
Thomas  Hodgson  Holdsworth,  his  clerk ;  Thomas 
Wilkinson,  John  ForbesMitchell,  Alexander  Gray 
and  James  Mindenball  the  deceased's  butler. 


1821. 

Michaelmas 

Term. 


FoRBIt 

.   V. 

Gordon. 


Judgment. 

Sir  John  Niciioll. 

In  this  case  I  have  no  sort  of  doubt.  Two  papers 
are  propounded  as  codicils  to  the  will  of  John 
Forbes ;  and  though  the  Court  went  a  good  deal 
into  the  question,  when  the  admissibility  of  the  al- 
legation was  discussed  :  yet  in  a  case  of  property 
of  this  magnitude^  and  where  minors  are  concern- 
ed, I  shall  examine  the  question  in  detail,  and  with 
some  degree  of  minuteness. 
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The  magnitude  of  the  property  does  hot  vary 
the: principles  on  ivhich'tHe  iq[cie6tibri  \%  tb  Ve  de- 
etdied.  Gases  of  imperfect  p^p^rs  occur  Bb  'fre- 
quently in  these  Courts;atid  the  pHhcrpIes  on  which 
"they 'turn  are  ISO  familiar  to  us^  that  it  is  alihoalt  uh- 
^letenaryto  irtnte  them  :  yet  it  miaiy  Be  ab&tisfac- 
tion  to  the 4)8trtiei9 ;  and  it  n  liseMfor  the  ^iibl^c, 
^€bat  the  Goftrt  dhdttld  frdm  ^We  to  lltMe  V^p^^t 
ikrid  ^lifoi^e  thoire  principles. 

if 'a  paper  on  the  faice  of  it  Is  In  le^l  cfbnstrub- 
trota  (mperfctetand  uti«ni^hi^d,  evidence '^ffntetiffon 
is  let  in^  and  mast  be  gone  into ;  kMi  it  'ttiay  le 
shewn,  either  that  the  deceased  abandoned  the  in- 
tention he  bnde  had  of  ^vitvg  effect  to  the  paper, 
or  that  he  was  in  pirogfes^  toi^akids  finisbing  it^  aiid 
only  prevented  by  the  act  of  God  from  completing 
it.  The  presumption  is  against  an  imperfect  paper, 
and  thie  burilieii  oIT  pi*b6lr  against  tl^'e  party  setting 
it  tip  ;-^bbt  the  de^rte  of  piresunlptibn  varies  ieic- 
cordirig  to  the  state  of  in^pei^fectib'n  in  which  the 
pfl^K^er  pr'es'entd  itself.  Ih  some  instances  it  is  so 
completely  a  meire  memoratidum,  that  proof  olT  in- 
tention cannot  be  made  but  by  strong  extrinsic  cir- 
circumstances  ;  in  other  cases  it  is  bo  nearly  per- 
fect— it  has  on  the  face  of  it  sOch  strong  indications 
6f  testdi^entdry  intention,  that  slight  circumstances 
are  siiflicieh't  to  outweigh  tlie  presumptioVi  against 
it.  It  mdy  happen  in  sonie  instances^  that  it  is  a 
ftiatt^r  of  lipgal  doubt  from  the  force  of  the  instru- 
nhe'ht.  A  diWposilioA  of  personal  property  iii  the 
handwriting  of  Uie  deceased,  requires  no  foirraa- 
lity  to  giv6  it  effect,  if  none  is  intended  by  the 
writer. 
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Pb^c  a.  professes  to  be?  a:  oMml  to  a/  cellar 
will; — it  is  described  as  a  eodicil^^b  is  all  iit  the 
handwriting  of  the  deceased;  at  the  bottomr  ofl 
three  sides  of  the  paper  the  deceased^  has  signed  his 
name ;  at  the  bottom  of  the  fourth  sheet,  whicb 
is  not  finished,  be  has  not  signed  his  name. 

On  the  face  of  the  instrument  the  Court  is  o€ 
opinion,  that  in  legal  construction  and  rational  in^ 
terpretation,  it  is  imperfect  and  unfinished; — and 
that  evidence  of  intention  must  be  gone  into,  eitfaet 
to  shew  that  he  intended  it  to  operate  in  its  present 
form,  or  that  he  was  prevented  from  finishing  it  hf 
the  act  of  God.  The  amount  of  the  evidence  require 
edmust  depend^  not  on  one  circumstance  or  one  wit- 
ness, but  upon  all  the  circumstances  taken  together. 

The  deceased  lived  in  Filzroy  Square, — he  died 
suchlenly  at  nearly  seventy-eight  years.of  age,  left  a 
fortune  amounting  to  350,000/1,  which  he  had  ac« 
quired  as  a  merchant; — ^h is  relations  entitled  in  dis* 
tribution  were,  a  sisteV  and  several  nephews  and 
nieces  ^--his  extrinsic  relations  were  great  nephews 
and  great  nieces^  and  he  had  a  number  of  friend&k 
He  made  arrangements  for  the  distribution  of  his 
real  estates  in  Scotland  in  \S\6  ^ — in  May,  18S0^  he 
executed  a  long  and  formal  will,  disposing  of  con* 
siderable  property,  and  appointing  his  executors 
trustees  for  the  residue,  which  he  bequeathed  to  bis 
great  nieces,  intending  to  give  further^  legacies  as 
appears  by  a  reservation  in  the  residuary  clause  it- 
Belf ;  this  intention  however  does  not  depend  on  the 
formal(a)  reservation  in  the  residuary  clause :  the 

(a)  The  reserTation  was  thos  eipressed: — ^^  And  as  to  aU 
tlie  rest,  residue^  and  remainder)  of  mj  personal  estate  a^d 
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deceased  intimated  his  intention  of  making*  such  a 
codicil  to  Mr.  Hutchinson  his  Solicitor^  on  the  day 
he  executed  his  will. 

This  evidence  lays  a  strong  foundation  of  proba- 
bility of  intention^  as  to  any  codicil  appearing  in  the 
handwriting  of  the  deceased  on  his  death.  On  the 
30th  of  June,  ten  days  after  his  death,  his  friends 
met  at  his  house/and  the  clause  in  page  nine  of  the 
will  attracting  their  attention,  and  something  also 
mentioned  by  James  Mindenhall^  the  confidential 
servant  of  the  deceased^  induced  them  to  search  for 
a  codicil :— they  found  it  in  a  repository.  But  when 
had  the  deceased  last  a  reference  to  this  paper?  in- 
contestably  within  a  few  hours  of  his  death ;  not 
only  it  was  found  uppermost  in  his  desk,  but  it  was 
lying  on  his  banker's  book,  it  must  have  been  placed 
there  after  he  had  had  recourse  to  his  banker's 
book,  in  which  he  had  that  very  morning  entered 
the  check  he  had  given  to  Mr.  Gray  for  6001.— 
which  check  bears  date  the  same  day  :  so  that  on 
the  very  day  of  his  death  he  had  made  this  entry. 
Paper  A.  is  loosely  put  upon  it,  so  that  it  must  have 
been  in  his  hands  when  he  used  the  book.  There 
is  no  reason  whatever  to  doubt  the  correctness  of 
the  facts. — In  the  afternoon  of  that  day,  the  de- 
ceased  was  better  than  he  had  been  for  some  days : 
but  about  nine  o'clock  in  the  morning  as  he  was 
coming  out  of  the  watercloset,  he  was  suddenly 
struck  with  death,  and  expired  within  an  hour. 

effects,  vhatseever  and  wheresoeTer,  not  hereinbefore  otherwise 
specifically  bequeathed  or  disposed  of,  (except  sach  part  or 
parts  thereof,  as  I  shall  or  may  give  or  dispose  of  by  any  codicil 
or  codicils  to  this  my  will)  give  and  bequeath  the  same^"  &c. 


^ 
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Under  these  circumstances  is  there  the  least  rea- 
son to  presume^  that  there  was  an  abandonment 
of  this  paper^  and  not  a  continuance  of  intention 
which  was  only  prevented  by  the  act  of  God? 

Another  paper  marked  B.  is  propounded^  which 
was  delivered  to  his  Solicitor  on  the  12th  of  June ; 
it  is  argued  that  this  shews  an  abandonment  of 
A. ;  but  the  whole  of  B.  is  not  of  the  character  of 
the  codicil  the  deceased  proposed  to  make  ;  B.  was 
for  the  purpose  of  making  alterations  in  the  will 
itself,  not  to  substitute  any  papers  in  the  place  of 
A.  This  is  the  necessary  construction  that  must  be 
put  upon  B.^ — the  will  was  to  be  re-drawn  to  contain 
these  alterations.  There  could  not  be  the  least  in- 
consistency in  adhering  to  A.  and  to  B.  The  de- 
ceased does  not  shew  the  slightest  departure  from 
his  intention  ;  when  he  comes  to  his  Solicitor  he 
finds  it  not  necessary  to  have  a  new  will^  but  that 
a  codicil  would  leave  him  at  full  liberty.  It  is  dated 
March,  1821.  It  begins  with  stating,  ''that  in 
case  of  his  inability  to  make  a  regular  codicil  to 
bis  will,  (made  and  published  on  the  2d  of  May, 
18^0,)  he  desires  the  following  to  be  taken  as  a 
codicil  to,  and  as  a  further  part  of  his  said  will. 

I  cannot  admit  this  to  be  a  conditional  codicil  as 
pressed  in  argument. 

The  next  clause  relates  to  the  residue ; — it  has 
been  observed  that  this  alteration  was  not  commu- 
nicated to  his  solicitor:  but  if  the  intention  oc- 
curred, it  is  not  improbable  that  he  thought  him- 
self incompetent  to  such  an  alteration  of  his  per- 
sonal property  ;  at  the  bottom  of  the  first  page  he 
subscribes  his  name, — the  same  on  the  two  next;  he 
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cantifities  legacies  on  the  fbvrth^  bat  nbt  qilHe  to 
the  bottoin^  and  to  thfat  he  does  not  sign  bis  niime« 

What  is  the  rational  inference  from  this  ?  that  by 
signing  at  the  bottom  to  the  three  first  pages^  he  had 
so  fkr  niade  up  his  mind  ;> — it  is  not  a  deliberatiye 
memorandum  :-^he  means  by  signing  it  to  give  it  a 
greater  degree  of  authenticity.  Secondly,  In  going 
on  and  not  reaching  the  bottom  of  the  fontth  pag^ 
the  inference  arises,  that  the  paper  is  still  in  pro^ 
gress;  und  when  I  understand  that  he  has  only 
given  about  SO.OOO^  out  of  ISO.OOOf.  to  which  the 
residue  amounted^  the  probability  is^  that  he  was 
deliberating,  not  as  to  what  he  had  written^  but  as 
to  what  further  he  should  give ;  this  is  confirmed  by 
the  appearance  of  the  instrument.  '  If  my  eye  does 
not  deceive  me,  several  legacies  are  written  at  dif^ 
ferent  times ;  some  are  rather  in  a  difierent  charac* 
ter  of  handwriting  from  the  preceding  bequest; 
tiie  last  legacy  of  all  seems  written  in  a  different 
character,  and  with  a  different  pen  and  ink. 

This  being  the  appearance  of  the  paper  so  coa« 
formable  to  the  codicil  he  had  declared  bis  intention 
of  making  when  he  made  his  will,  though  not  finally 
completed^  it  has  every  appearance  of  intention 
that  he  meant  to  complete  it ;  and  I  will  not  say  that 
sudden  death  alone,  and  its  being  found  in  his  repo- 
sitory^ would  not  have  been  sufficient  to  entitle  it  to 
probate.  But  there  is  much  further  evidence ; — 
how  is  it  found  ?  it  was  his  habit  to  write  at  a  desk 
in  the  dining  parlour^  and  his  habit  when  inter- 
rupted  to  put  papers  at  which  he  was  writing  into 
that  desk ;  the  evidence  of  Mr.  Williams,  of  Mr. 
Gray>  and  Mr.  Holdsworth,  goes  to  shew  that  on 
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opemiiig  tbia  desk  this  paper  was  foqad  ipp^rmost  .     is^i. 
in  it : — it  is  found  exactly  in  the  situation  wbiob  *^«**"^ 
laaijkf  to  the  confirmation  of  the  inference;  he 
wiibed  the  will  of  18^  to  continue  a^  his  will  sub-« 
ject  to  these  eoD&iideratians.     Mr.  Hutchinson's 
evidence  is  complete. 

Tbe  evidence  and  this  paper  lead  m^e  to  draw 
tllfse  eonclqsions. 

Fir^.  That  when  he  carried  B.  to  his  Solicitor  tp 
bi^ve  d  new  will  made  from  it>  he  had  not  the  slights 
est  intention  of  suspending  A. 

Second^.  That  after  his  conversation  with  Mr, 
Hutchinson,  he  adopted  the  suggestion  of  a  codicil 
only,  on  the  principle  that  no  new  will  was  necesr 
sary  to  make  the  alterations  he  proposed. 

Thirdly.  That  this  evidence  comes  out  stronger 
than  I  had  expected  from  the  allegation,  to  shew 
that  the  directions  given  by  the  deceased  were  final; 
and  the  deceased  having  left  his  Solicitor  with  full 
instructions  to  prepare  the  instrument,  I  appre<^ 
bend  by  every  rule  of  this  Court  the  instructions 
are  valid, — remaining  with  the  Solicitor  it  was 
owing  to  his  act  alone,  that  the  formal  codicil 
was  i¥)t  prepared  before  the  intervention  of 
death. 

What  may  be  the  effect  of  this  codicil  this  Court 
cannot  enquire  into, — it  belongs  to  a  Court  of 
construction  to  do  this.  It  is  said  the  Court  of 
coDstructioa  cannot  carry  the  intention  of  the 
deceased  into  execution;  but  there  is  no  reason 
why  if  it  should  be  so,  in  every  other  respect, 
the  paper  as  far  as  it  can  be  corroborated,  shall 
not  be  carried  into  effect ;  the  very  cl»use  in  6. 
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respecting  the  residue^  is  a  strong  corroboration 
of  A. 

Indeed  with  respect  to  A.^  I  see  no  reason  to 
doubt  that  he  was  employed  on  that  paper  on  the 
day  of  his  deaths  for  there  is  no  doubt  of  the  iden- 
tity of  the  paper.  Whether  he  added  to  it  or  not 
on  that  day,  there  is  no  direct  evidence  : — ^but  the 
fair  result  of  all  the  evidence  is,  (hat  he  did  On 
Tuesday  M indenhall  swears  he  saw  him  employed 
on  this  paper, — he  saw  him  with  the  pen  in  bis 
hand.  It  is  fully  proved  to  me,  that  on  Wednesday 
he  had  this  paper  under  his  consideration :  the  dr- 
cumstances  all  tend  to  the  same  conclusion.  Forbes 
Mitchell  strongly  corroborates  M indenhall,  and  says, 
that  when  the  paper  was  first  discovered  there  was 
a  degree  of  freshness  in  the  writing  and  colour  of 
the  ink  which  was  passed  away.  We  very  well 
know,  that  when  ink  is  exposed  to  the  air  it  be- 
comes considerably  blacker ;  his  observation  there- 
fore, does  not  apply  to  the  present  state  of  the 
paper,  though  there  is  still  some  difference  in  the 
appearance  of  the  last  sentence. 

The  whole  of  the  evidence  establishes  the  fact, 
that  the  intention  of  the  deceased  went  with  this 
paper  till  his  death  : — ^that  it  was  in  progress ;-— 
and  that  the  final  completion  of  it  was  prevented  by 
the  intervention  of  death. 

I  have  no  doubt  or  difficulty  in  the  case.  The 
OMirt  has  been  admonished  of  the  necessity  of  ad- 
hering  to  its  principles.  No  person  can  feel  more 
strongly  than  I  do  the  necessity  of  adhering  to 
them  :  but  to  pronounce  for  these  papers,  will  be 
no  departure  from  the  strictest  principles  which 
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have  at  any  time  governed  the  Court.     Whereas      }^^^* 
on  the  contrary,  to  reject  these  papers  would  be  to       Term. 


violate  the  most  established  rules,  and  to  defeat  the 
intention  of  the  testator.   Indeed  if  I  were  to  do  so, 
I  do  not  see  how  after  this,  any  imperfect  paper     Gordon. 
could  be  carried  into  effect. 


Forbes 

V. 


Jones  v.  Beytagh  and  Beytagu.  jVb«.  21. 

Henry  CUNIFFE  died  in  ISIO  leaving  a  will.  Letters  of  ad- 
in  which   John  Wedderburn,  Dominick  Beytagh,  wWchh«d" 
and  Henry  Concannon,  were  appointed  executors  ;  ^Je^ecu^ 
and  Dominick  Beytagh,  and  Henry  Concannon  re-  torofacre- 
siduary  legatees.     These  several  persons  all  died  edbeforethey 
without  taking  out  any  probate  or  administration.  sealfaTSSe 

On  the  24th  of  May,  1815,  letters  of  adminis-  elotolJfT" 
tration  of  the  goods  of  Henry  Cuniffe  limited  to  «»»^uwry  *e- 
substantiate  proceedings  in  the  C!ourt  of  Chancery, 
were  granted  to  John  Williams  the  nominee  of 
Mary  Jones,  widow.     In  January,  1817,  letters  of 
administration  with  the  will  annexed,  of  the  rest  of 
the  goods  of  Henry  Cuniffe  were  granted  to  Mary 
Jones  as  a  creditor  of  the  deceased. 

In  January,  1821,  Mary  Jones  died.  On  the 
2d  of  April,  1821,  a  decree  issued  against  James 
Beytagh,  and  Edward  Beytagh  executors  under 
the  will  of  Dominick  Beytagh,  calling  upon  them 
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ie3U      toiaccei^t  or  lefosellefterB  of  4he^ood8of  Henry 
Term,      ^uniffie  left  ;unadmm»sl;6red  by  Mary  Jooes^   er 
^"^*^^*^^     «hew  'Cause  why  the  same  iBhould  not  be  tgranit- 
^!^      ed  rto  Frederick  Jones^  the  :aon  :and  exeovitor  of 
Bmsjuau    the  aaid  Mary  Jones.    This  decree  '.was    serve! 
Beytagh.    ^"  ^^^  executors,  James  dBey tagb  and  Edward  Bey* 
tagh  on  the  10th  of  April,  and,  returned  into  Court 
on  the  9th  of  May.    And  on  the  16th  of  May  no 
appearance  being  given  for  the  executors,  letters 
of  administration  weredeoreed  to  Frederick  Jones; 
when  however  they  were  taken  to  be  sealed,  a  ca- 
veat was  found  to  have  been  entered  in  the  seal- 
book  against  them. 

An  appearance  was  now  given  for  the  executors 
of  Dominick  Beytagh,  and  the  Court  was  called 
iqpon  to  rescind  the  letters  of  administration. 

Jennerfor  the  exeotUors. 

fiy  a  ^misapprehension  of  the  solicitor^  directiciis 
mete  given  rto  :the  prodtor  to  enter  a  caveat  instead 
pf  to  oppose  the  grant  of  the  letters  of  administra- 
tion to  Frederick  Jones.  This  caveat  was  entered 
on  the  9th  of  May,  and.the  parlies  in  Ireland  had 
no  knowledge  of  the  proceedings  till  the  letters  of 
administration  were  granted.  As  they  .have  not 
passed  the  seal,  the  Court  cannot  hesitate  to  rescind 
the  decree.  Xietters  of  administration  ace  Abe  right 
of  ^the  jqpresentatwe  of ithe  sesiduary  legatee ; — 
practice  has  .mode  this  the  law  of  the  Court. 

Swabey  and  FfbUlimore  contra,  for  Mr.  iFrede- 
vick  Jones. 

The  grant  is  discretionary  with  the  Court.  Oar 
futrties  have  been  jiut  .to  gr^  expense  «iid  m- 
.MQvenience  and  the  execi^cs  cannot  be  lieard  to 
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^verittie  ladies  af  theif  »om  -a^nt  m  am  Mccuse 
for  bftving  8itffi»ed  the  proceediDgs  tojgfOMi  B^kmg 
mipptfttBecL 


The  Court  rescinded  the  decree,  and  granted 
the  administration  to  the  representative  of  the  re- 
siduary legatee^  on  his  paying  the  expences  in- 
curred in  taking  out  the  decree. 


JUB9L 


fiEflFSliCa 

and 
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GoDDARD  v.  Gressonier  Otherwise  Ooddard.       j^bo.  tr. 


HIARIA  GODDARD  died  in  the  department  of 
Oise  in  France  in  August^  1808^  intestate  leaving 
a  widow.  Application  was  now  made  for  adminis- 
tration by  the  next  of  kin.  The  widow  was  stated 
to  be  resident  in  France^ --a  notice  had  been 
served  in  the  usual  manner  on  the  Royal  Ex- 
change. 

Per  Curiam. 

It  must  be  understood  that  where  the  person 
entitled  to  an  administration  is  resident  in  France^ 
the  Court  will  expect  something  more  than  a  ser- 
vice on  the  Royal  Exchange.  It  will  expect  that 
due  diligence  shall  be  used  to  apprize  him  of  the 
application. 


Whenapev- 
son  cotiUed 
to  an  admi- 
nistration is 
resident 
abroad,  the 
Court  ^iU 
expect  due 
notice  to  be 
giTen  to  him 
pefore  it 
grants  admi- 
ntstration  to 
another  par- 
ty- 

The  mere 

service  of  the 
decree  on  the 
Eoyal  Ex- 
change wiU 
not  Insuffi- 
cient. 
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Lee  and  Parker  v.  Chalcraft. 


Appeal  from  the  Consistory  Court  of  Winchester. 


Judgment.  church.r»te 

_  _  notproTedto 

Sir  John  NlCHOLL.  beuneqoallT 

This  is  an  appeal  from  the  C!onsistory  Court  of 
Winchester^  brought  by  the  Churchwardens  of 
Headley  against  John  Chalcraft  for  subtraction  of 
two  church  rates^  one  of  one^  the  other  of  two  shil- 
lings in  the  pound ;  the  libel  was  admitted  in  Au- 
gust 1818  ;  an  allegation  was  given  in  by  Chalcraft^ 
in  which  he  pleads  that  the  rates  were  unequal^  that 
Chalcraft  is  rated  higher  than  others^  and  particu- 
larly than  Parker.  Four  witnesses  were  produced 
on  this  allegation  in  July  1819^  but  they  were  not 
examined  till  January  1831.    Chalcraft  has  ex- 
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1821,       amined  witnesses^  and  thereby  pointed  out  the  true 

Term.      point  at  issue;  (a)  the  churchwardens  produced 

^^^^^"^^    witnesses  on  the  third  article  of  their  libel  as  it  is 

^^       said^   indeed  I  dont  see  on  what  other  plea  this 

Parker     could  be  produced ;  but  it  was  quite  evident  what 

Cmlcraft,  ^^^  question  at  issue  was.  Eight  witnesses  were  ex* 

(«)  ARCHES  COURT  OF  CANTERBURY. 

Thompson  and  Sandford  o.  Cooper. 


An  Appeal  from  the  Dean  and  Chapter  of  St.  PauU* 


1709.  Sir  John  Nicholl  against  the  rate. 

Master  This  is  to  be  determined  as  a  poor  rate*    (f  one  person  is 

Jl  ril9A      on^i^cd  enough  is  proved,  and  the  rate  oaght  to  be  quashed  not 
amended. 

The  King  v.  St.  Catharine's  Gloucester,'  Doughs  626.     The 
King  o,  Saiulvich,  Douglas  541.    \The  King  v.  Redd^m^  1  T* 

R.  625. 

« 

Judgment. 
Sir  W.  Wynne. 
A  dinrcb  Ojtte  This  is  a  business  of  confirming  a  church  rate  for  the  parish  of 
Se^rounS  of  Chiswick,  commenced  in  the  Court  of  the  Dean  and  Chapter  of 
inequality. —  iC  P^ols,  in  whose  jurisdiction  Chiswick  is.  The  rate  ii  dated 
overruled  and  ^*^®  ^^^  November,  1793; — the  churchwurdens  prayed  confr^ 
the  rate  con-    mation  of  it; — a  caveat  was  entered; — Joseph  Cooper  a  parish* 

loner  appeared  and  objected  to  the  rate ; — an  allegation  was 
brought  in  and  admitted,  and  reformed  on  the  17th  of  Maj, 
1T04 ; — a  long  time  has  been  taken  in  the  proof, — they  were 
liot  assigned  to  prove  all  facts  till  January,  1796 ;  what  was  the 
itiM^n  <rf  this  del^y  ie  not  explftined,**^it  ii  to  be  lamcflled  in 
any  cau^,  especially  in  such  a  one  as  this ;  but  it  has  beeQ 
fruly  said,  that  is  not  to  be  objected  to  one  party  onlj— ii 
could  not  have  stood  so  long  if  pressed.  It  is  asserted  that  it  was 
to  give  another  allegation,  and  when  given,  that  depended  long 
beibre  the  Judge  below  gave  his  final  opinion.  On  the  bye  day  of 
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amitiecl^-^tfaie  caikse  came  on  for  heAtiHg^^-and  Iho      ^^^^* 
Court  prononnced  that  the  churchwardens    bad       Term. 


wboUy  foiled  in  the  proof  of  their  libel.    I  am  6f 

Lsk 

Trinity  Teitn,  1707,  it  Was  admitted  beilhg  first  reforoied.    Aa         ^^ 

appeal  Wa6  brought.    The  C^rt  irali  of  opinioii  that  loffie  faetft        ^^ 

alleged  were  neW  ;^^that  in  the  new  church  rate  there  wev^  diffeH  CsAunuLffei 

ent  vahiatkMHB ;  and  that  it  waa  necessary  to  )iee  bow  the  church^ 

wardens  had  eondilcted  themselves.    Many  Witnesses  have  been 

examined,  ten  on  one  plea,  thirteen  on  the  other.    Interrogato^i 

riea  hate  been  administered,  but  no  aOegatlon  lues  been  giten  in 

by  the  churchwardens,  they  rest  entirely  on  i\ie  observations  ti 

be  made  oh  the  proofs  produced.    It  is  extraordinary  that  it 

should  be  made  matter  of  complaint,  that  the  cause  should  be 

beard  on  the  party's  own  evidenoe.^-^Out  of  thirteen  special  ob« 

jections  the  counsel  give  up  six,  they  rest  on  specific  objectieas 

to  six  and  on  some  general  objections. 

The  first  article  pleads  generally  that  the  rate  is  unequally  made 
— this  is  a  truism,  it  must  be  equally  made — no  law  is  required--^ 
reason  shews  it  must  be  so.  The  Way  to  prove  it  will  depend  oa 
the  opinion  and  judgment  of  the  witnesses  they  examine;  and 
they  are  their  own  witnesses ;— there  are  only  two,  and  one  only 
of  those  is  a  parishioner,  who  think  the  rate  unequal.  Thirteen 
of  their  own  witnesses  verily  believe  that  the  churchwardens 
and  parishioners  have  framed  the  rate  in  an  equal  manner  ac* 
cording  to  the  best  of  their  judgment,  and  that  was  it  considered 
as  proper  and  reasonable  by  all  except  by  Cooper  and  Ferry* 
There  was  an  appeal  by  Cooper  against  the  poor  rate,  in  con* 
formity  to  which  this  rate  was  made — ^it  failed,  the  rate  was 
confirmed,  and  he  was  condemned  in  ^OL  costs. 

It  is  objected  that  it  does  not  appear  whether  the  objection 
was  taken  by  Cooper,  certainly  it  does  not :  but  there  is  a 
strong  presumption,  if  there  were  two  rates  made  confonna^ 
bly  to  each  other,  and  apparently  made  by  the  same  party,  and 
he  brought  so  much  evidence  that  he  made  the  case  as  strong 
as  he  could — if  this  were  the  same  objection- of  inequality, 
it  is  hardly  to  be  supposed  that  he  would  not  take  it. 

Secondly,  It  is  stated  that  divers  parishioners  were  not  am 
sesaed  at  all,  though  they  were  not  paupers  and  rented  piesAises 
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l82t.       opinion  that  the  objection  pressed^  as  to  their  hat- 

Tcrm.      ins  ^^^^  "^  appeal,  is  not  substantiated ;  and  that 

""^^^^^^^     the  inhibition  having  been  taken  out  withia  ten 

Lee 

and  of  from  10/.  to  13Lper  aftnfuit.  It  it  objected  that  it  it  clear  in 

rARKER      1^^  ^y^^  ^  paiiflhioiien  have  no  power  to  make  exemptioi; 
Chalcravt.  't^DS  ^wo  cases,  The  King  v.  Su  Catharines^.Gloiicesterf  and 
another  to  shew  it  will  void  a  poor  rate.    Most  undoabtedly, 
primA  facie  the  omission  of  a  person  bound  to  paj,  makes  an 
nneqaal  rate.     It  is  broadly  laid  down  I  suppose  iu  the  report, 
that  the  person  omitted  is  equally  liable  to  pay  as  another : — 
but  does  it  appear  that  it  was  ever  laid  down,  that  no  person  on. 
any  account  may  be  omitted  because  he  is  poor  ?     Would  it  be 
to  consult  the  interest  of  the  parish  by  so  doing  ?  The  evidence 
shews  that  they  always  have  omitted  persons  not  parishioners, 
not  renting  to  the  value  of  lOL  having  many  non-pariahioners 
resident  to  cultivate  garden  ground  who  would  be  made  pa- 
rishioners.    We  are  not  to  consider  the  policy  or  the  humanity 
of  the  rule,  but  whether  the  parish  may  make  such  a  » rule  for 
the  advantage  of  the  parish,  for  it  may  be  prudent  and  for  the 
benefit  of  (he  parish — lit  was  not  taken  up  on  this  occasion — 
it  had  been  used  for  fourteen  years — if  they  have  a  right  to 
make  such  a  rule  and  I  see  no  law  against  it,   I  think  from  what 
is  said  of  the  rule  here,  that  the  church  rate  made  according  to 
the  poor  rate  is  just  and  prudent ; — but  it  is  true  also  that  the 
decisions  applying  to  poor  rates  at  common  law,  are  not  binding 
in  cases  of  church  rate.     The  poor  rates  are  a  great,  heavy,  and 
constant  charge,  church  rates  are  not  so-— they  are  seldom  hea?y, 
and  there  is  no  reason  to  be  so  precise  respecting  them.    If  there 
is  an  inaccuracy,  and  the  Court  sees  nothing  done  out  of  par^ 
tiality,  or  by  which  the  parties  are  materiaUy  injured,  it  would 
not  quash  the  rate*  But  the  rule  here  I  take  to  be  perfectly  legal 
and  prudent. 

How  then  do  they  prove  that  persons  are  omitted  who  ooght 
to  be  rated  ? 

Manham  says  he  is  a  journeyman  carpenter,  rents  to  the 
value  of  six  guineas,  and  is  able  and  willing  to  pay,  but  it  is 
shewn  that  he  is  a  parishioner  of  Harrow  and  is  within  the  rule. 

fValham  is  within  the  same  rule,  he  has  specified  several  but 


IRCRES  COURT  OF  CANTERBURY.  643 

days^  which  I  am  afhtid  is  the  practice^  may  be  con-       i^i* 
sidered^  together  with  the  protest  of  appealing,  as      Term. 


equivalent  to  an  appeal. 

Lee 
does  not  attempt  to  prove  anj  rent  to  anj  valae.  The  witnesses  and 

are  under-tenants-— «11  poor — some  receive  donatioy  from  the       i^arkeb. 
parish — ^thej  are  not  capable  of  paying.    Then  this  general  ar-   Chaixravt* 
tide  is  done  awaj  with  for  none  are  not  rated  who  should  be 
nnder  the  rule  men^oned. 

Penny^s  charge  is  next — Perrj,  who  is  not  an  inhabitant, 
would  give  more — ^he  means  in  his  opinion — Pennj  sajs  he  can- 
not  speak  with  certainty — ^he  thinks  he  was  assessed  at  SOL  but 
raised  to  40/.  by  the  commissioners  of  the  land-tax— ^he  appeal- 
ed, but  could  not  obtain  relief — as  the  commissioners  said  this 
could  not  reduce  his  assessment  unless  there  was  a  reduction  in 
the  parish  rates.  They  reduced  theirs,  and  then  the  commis- 
sioners reduced  their  rate. 

Thus  he  was  rated  at  40A,  but  obtained  a  reduction  from  the 
commissioners  of  the  land-tax.  They  were  responsible,  and  did 
not  act  without  caution,  but  took  the  assessment  of  the  parish- 
ioners as  good  ground  to  go  upon.  Has  the  Court  then  any 
ground  to  say  that  this  is  not  a  fair  assessment,  or  that  the 
parishioners  would  have  altered  it,  if  there  had  been  no  ground 
to  go  upon  ?  It  is  a  strong  affirmance  of  the  opinion  the  com* 
missioners  entertained  if  the  parishioners  acted  upon  it*  This 
objection  is,  I  think,  completely  refuted. 

As  to  Sich  and  Co.  who  are  Brewers,  they  are  rated  for  ?ery 
considerable  premises  at  182/.,  it  is  said  the  value  is  224/L 
The  evidence  in  support  of  this  is  Clark,  who  says  that  at  the 
time  mentioned  they  were  so  rated,  being  charged  amongst 
others  for  Fosley's  tenement :  but  in  the  rate  it  is  shewn  that 
Fosley  himself  is  rated — he  was  assessed  197 L  to  the  other  rate, 
which  is  further  confirmation  that  the  tenement  was  not  then 
in  the  possession  of  Sich  and  Co.  Sich  gives  an  account  of  the 
manner  in  which  he  gave  in  his  premises  to  the  vestry  ;  the  prin- 
cipal objection  was,  that  part  was  rated  at  30/.  inst^ad'of  46/. 
The  answer  is  that  42/.  was  in  part — that  it  was  inhabited  by 
poor  persons,  who  being  assessed,  the  parish  found  it  difficult  to 
get  the  rates  :  he  therefore  undertook  to  pay  at  the  rate  of  ^OL 
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i^dSf.  WUA  respect  to  tbe  othev  prriiminny  oijectifHiiy 

^7wf  ^  tt  is  the  nle  of  tbe  Court  in  all  apprab  from  tlw 


country  jurisdictions^  to  endeavouv  to  get  at  tbe  siib^ 

^^       stantial  justice  of  the  case^  at  least  in  all  questions 

Parxeh     which  regard  a  civil  right ;.  in  criminal  cases  it  may 

CTttA^BAFt.  ^  otherwise.    If  wc  were  not  to  admit  the  irr^;u?* 

hrities  which  take  place  in  the  Ck)aHs  below^  the 

plaintiff  could  hardly  ever  succeed  in  obtaining 

justice  before  this  tribunal. 

for  them;^-both  he  and  the  minuter  nj  that  Ae.  aitaBgeiiKBt 
was  ftur  and  pf»fitahle  Idf  the  parish* 

It  is  objected  tliat  in^  the  poor  rates  the  occapieff  vast  be  latodj 
or  they  cannot  see  the  circnmstaBces  of  the  case^  and  ^era  may 
be  ground  for  collusion.  Supposing  thait  in  no  case  the  poor  latH 
could  be  so  assessed^  the  rate  would  not  apply  ao  strictly  to 
church«-rates ;  but  that  the  parishioners  assembled  m  vestry,  If 
they  see  it  advantageous^  may  not  accept  sodi  an  offer  Ihera 
can  be  no  rale  :•— there  is  no  reason  why  they  ahoold  accept 
il,  if  it  Is  not  an  advantage — the  vestry  determmed  it  to  be 
aO)  and  I  think  with  good  right,  and  that  It  was  fcr  the  beneSi 
of  the  parish* 

There  is  no  ground  for  the  objection  as  to  Sidu 
It  is  said  that  Armstrong  is  rated  at  66Lj  whereas  the  valna 
Is  70A-^Perry  statea  as  he  does  to  the  other  article,  that  he 
would  give  more.-^Wood  is  assessed  to  the  house  tax ;  the  as* 
aessment  is  70/. — ^Armstrong  says  he  has  been  a  parishioBer 
tea  years-— he  bought  an-  old  house,  which  was  assessed  at  f4JL 
^-he  bnflt  more,  it  was  then  assessed  at  50/.  or  51 A  up  to  1791, 
with  a  malt-house  at  15/. ;  it  was  so  assessed  tilt  Cooper  became 
assessor  of  the  land  tax,  and  it  was  then  assessed  at  70JL  hr  the 
house,  though  the  malt-house  was  taken  down : — ^he  appealed 
to  the  vestry — they  reduced  the  assessment  to  65/«— -he  was 
raised  afterwards  to  76/.— >and  was  reduced  on  an  appeal  to  SSt, 
and  s6  assessed  to  the  parochial  taxes— -he  was  afterwards  as- 
sessed 70/.  to  the  house  tax,  but  did  not  think  the  object 
worth  appealing. 
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In  the  present  case  the  trne  point  is  the  unequal  issi. 
rating  of  the  defendant^  if  he  can  make  out  that  be  Term. 
yras  unjustly  rated  he  will  be  entitled  to  the  pro-     "^^v-^^ 

Lee 
and 
Trebeck  thinks  he  was  fally  rated.    Williams  says  he  was  so      Parker 

rated  at  66/.  bat  then  that  there  was  a  difference  between  this    ^      ^' 

rate,  and  an  assessment  to  the  King's  Taxes ;  ,bnt  is  there  ground 

for  the  Court  to  say,  becanse  be  was  rated  higher  to  the  King^s 

taxes,  therefore  the  parish  is  wrong  ?     I  think  they  are  better 

jadges,  and  have  perfect  grounds  to  abide  by  their  assessment. 

Simpkin  is  said  to  be  rated  at  110/.,  instead  of  150/.  Perry 
would  give  150/.  Simpkin  himself  states  the  fiicts.  The  premises 
were  let  to  Sir  Francis  Buller  who  quitted  them  because  the  rent 
was  too  high.  For  nine  months  he  endeavoured  to  get  a  tenant  at 
\WL  or  1 10/.  No  one  would  offer  more  than  100/.,  and  that  for  a 
boarding  school.  He  then  pulled  down  many  large  rooms  and  sta- 
bling for  twelve  horses,  not  as  improvements  ;  the  court  wall  was 
rebuilt,  for  it  fell  down.  He  was  assessed  higher ;  he  applied  for 
relief,  and  the  parish  and  the  commissioners  relieved  him,  paying 
140/.  for  one  year,  which  he  was  advised  to  do,  and  not  to  stand 
out.  He  did  go  himself  and  desire  to  be  rated  at  120/.  because  Sir 
Francis  Buller  was  so  rated,  and  would  not  have  it  said  that  he 
stood  out  and  objected :  but  he  swears  that  at  that  time  the 
value  was  not  more  than  110/.  which  he  could  not  get. 

Whitham  was  surcharged  by  the  assessors  to  the  house  tax. 
Whitham  gives  an  account  of  what  passed  'at  the  vestry  when 
be  was  assessed.  He  was  assessed  at  18/.  \0s.  Settled  at  vestry 
at  %/.  In  1792  he  was  assessed  at  45/.  He  meant  to  appeal, 
but  was  prevented  by  illness.  In  1793  he  was  assessed  at  63/. ; 
he  appealed,  but  was  not  relieved ;  he  attended  at  vestry — was 
put  to  question,  and  it  was  agreed  that  45/.  was  a  fair  rate.  He 
vras  so  rated — he  appealed  again,  and  was  reduced.  Then  the 
opinion  of  the  parish  is  confirmed  by  the  collector  of  the  land- 
tax,  which  is  sufficient  for  the  Court  to  say  that  the  objection  is 
not  proved. 

De  VoUe  is  assessed  at  30/.,  16/.  for  new  stables,  8/.  for 
grounds,  these  they  plead  to  be  of  greater  value.  Besides  the 
rent,  1,500/L  was  paid  for  the  surrender  of  a  lease  and  improve- 

Vol.  III.  2u 
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1921*       t^otioii  of  the  Iftvir.    No  answers  ar«  giveq  Ib  by 

^j|fj|7^  hup  to  the  libel ;  instead  of  awwers  be  gives  an  al- 

^'^^^^^^    le^ioDj  which  I  wmst  consider  l^^  re9p$n»i,  ia 

and 
Pauksk     mewia^  tnd  to  ooaeeal  the  true  value  and  seieea  it  hom  ibe 

v«  a»e69or« ;  tbe  ooii«ideratton  was  aot  to  be  inaerted  io  the  ifitaw 

^^^        *   meat :  bmt  bj  the  adfiee  and  coptriTance  of  Thoaipaaa  it  baa 

beea  amitted  and  added  to  the  appraiaeBient  of  atocfc. 

The  new  stables  are  stated  to  be  of  greater  Tala^ ;  three  wk- 

neases  have  been  examined  as  to  this.    Mary  Atkina  wife  of  the 

fonoer  occupant  says,  she  beiievea  901.  was  reserved—she  baa  no 

knowledge  that  l^^OOA  has  baen  paid,  an  appraiaament  of  stock) 

f^c*  was  made,  and  it  was  naderstood  that  1500/.  was  paid  which 

he  received,  but  she  nnderstood  that  he  gave  part  of  it  back. 

George  Taylor  who  appraised  the  stock  knows  nothing  of  the 

l,600i.  There  could  hardly  be  a  lease  out  in  two  jeara,  therefcne 

the  ftct  of  the  1,^00^  is  not  pioved ;  mere  invention  according 

to  the  evidence.    That  it  was  let  (or  ZOL  is  proved  when  the 

rate  was  omde ;  4iA  was  paid  afterwards :  bat  could  the  parties 

faresee  thlb  ?  they  had  no  grounds  to  consider  it  worth  more 

tban  901. 

With  respect  to  the  new  stables  there  is  much  confosion,  and 

witnesses  do  not  seem  clearly  to  understand  it-*  all  prove  that 

they  understood  this  same  piece  of  land  was  let  for  10^    It 

seems  taken  fiir  granted  he  held  the  whole  of  the  large  stables ; 

whereas  it  is  clearly  proved  that  he  never  did ;  he  was  at  seme 

time  in  posseasion  of  part,  for  which  they  suppose  he  paid  182. ; 

two  ether  Vilnesses  say  tbat  it  was  not  Io  their  knowledge  in  his 

f)osaesfiioo  then;  how  it  appeared  to  the  vestry tkey  cannot 

teU ;  they  have  not  produced  De  Votte,  if  they  had,  pr  any 

person  present  at  vestry,  it  probably  would  have  appoarad.    But 

there  is  no  giMnd  to  proneaace  that  it  was  not  a  fair  aaaesament, 

which  was  made  by  persons  who  appear  to  have  acted  with  as 

fliiw^  caiw  and  caution  as  ike  parishioners  appcnr  to  Ivure  dene) 

weighing  ail  the  dreamstances  which  came  before  then. 

As  to  the  charge  against  Thompson  of  concealmMit,  there  is 

no  pr^f  of  it  whatever.  I  do  think  myself  Jmnnd  io  pyaMance 

on  this  o$>jectioA  as  oa  the  otheis,  th!^  It  Is  utftoriy  mafbauded. 
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which  be  recites  the  making  of  the  rate^  indeed  .,  ^^V 
ef en  hi«  own  wilnefses  authenticate  this  by  apeak-^      Term^ 


ing  to  the  handwriting  of  the  persons  signing  it 
The  point  thcirefore  pressed  as  to  there  being  no       ^q^ 
proof  of  the  existence  of  the  rate,  or  of  the  church-     Pamer 
wardens  being  duly  elected,  is  answered  by  this.    Chalceaft. 

On  both  sides  they  produce  witnesses  simply 
confined  to  the  question,  whether  the  party  has 
been  unduly  rated,  that  is,  whether  Chalcraft  is 
comparatively  rated  more  than  Parker  or  the  other 
parishioners.  In  such  a  case  as  this,  I  must  take 
the  presumption  to  be  in  favour  of  the  rate,  that 
it  was  necessary  for  the  repairs  of  the  church, 
and  that  it  was  generally  equal,  otherwise  the 
minister  and  inhabitants  would  not  have  signed  it. 

The  assessment  of  the  parishioners  to  a  rate  of 
this  description,  is  the  very  object  of  their  meet- 
ing in  vestry.  They  assemble  there  with  their 
minister  at  their  head,  to  consider  this  question. 
If  Chalcraft  did  not  resort  to  the  vestry  in  the  first 
instance,  he  neglected  his  duty  ;  every  person  lia- 
ble to  be  assessed  ought  to  attend  at  the  vestry. 

This  then  Is  the  case : — This  gentleman  has  taken  apon  him- 
self to  enter  into  the  snit,  not  as  injured  himself,  bat  on  general 
objections  on  which  it  ought  not  to  be  considered  ;  it  appears  that 
the  parishioners  in  general,  except  himself  and  one  or  two  more, 
are  satisfied,  and  have  reason  to  be  satisfied,  as  thej  endeavoured 
to  make  the  rate  justly.  I  will  not  say  that  the  opinion  of  the 
parishioners  is  a  bar  to  the  objections  of  any  individual : — but 
an  individual  who  undertakes  to  make  objections  in  such  a  case 
must  be  sure  of  his  grwind,  and  must  prove  his  objections.  In 
this  case  he  hu  isil^d  ia  his  pfoof;  and  I  ihovid  not  do  justice 
if  I  did  not  decree  that  he  should  pay  tha  ^xpences  which  the 
parish  have  iiicnnred  in  the  defence  of  this  suit. 

2u2 


646  CASES  DETERM INBD  IN  THE 

1821.      Two  rates  are  made  by  different  assessments^  and 
Term.      ^"  ^  ^^^  ^^*  ^^^^  ^^'^  person  has  not  paid  his  rate.  It 


is  said  that  the  rate  appears  in  many  instances 
^^  unequal :  but  it  is  in  a  slight  degree ;  and  if  some 
Parker  witnesses  are  correct^  this  individual  is  the  person 
Cralcratt.  ^^^  b^^  ^^^"  under-assessed ; — and  we  know  that 
a  parish  will  frequently  under-assess  an  individual 
who  is  disposed  to  be  litigious.  If  the  rate  is^  as  has 
been  argued^  generally  unequal^  the  proper  mode 
would  have  been  to  have  entered  a  caveat  against  it. 
The  practice  of  applying  to  the  ordinary  to  con- 
firm a  rate  is  unfortunately  often  omitted.  1  must 
presume  the  rate  was  regolarly  enforced.  The 
objection  raised  in  the  plea  is  not  to  the  rate  gene- 
rally: but  to  the  rating  of  this  individual.  The 
allegation  itself  takes  an  odd  course^  not  that  it 
vras  an  unequal  pound  rate^  or  that  his  land  was 
not  worked  according  to  the  value  of  the  rate 
taken :  but  that  it  is  rated  at  less  than  Parker's^ 
because  one  is  rated  at  13s.  the  other  at  8s.  6d. 
an  acre^  the  rate  is  not  a  correct  rate  ;  he  should 
have  brought  evidence  to  shew  what  his  farm 
was  worth  an  acre^  and  what  the  other's  farm  was 
worth.  As  it  is^  he  proves  nothing.  The  num- 
ber of  acres  is  no  proof  of  the  annual  value  of  the 
farm.  As  it  is  here  stated^  one  farm  seems  to 
have  had  two^  while  Parker's  had  92  acres  of 
furze  land.  Independently  of  that^  the  evidence 
is  only  of  the  actual  value  in  1820^  that  is  no  proof 
of  the  actual  value  in  1813  or  in  1818.  One  &rm 
may  have  improved^  and  waste  land  may  have  been 
brought  into  cultivation^  the  other  may  be  worn 
out  or  new  land.  Chalcraft  's  two  fiBirms  are  rated  at 
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85/.  per  annum,  and  staled  to  be  about  135  acres.       i89i. 
There  is  no  attempt  to  prove  they  are  not  worth     VenM. 
so  much  ;  nor  any  attempt  to  shew  that  the  sum     "^^v^^ 
Chalcraft  is  called  upon  to  pay  is  larger  than  his        J^^ 
proportion  ought  to  be  to  the  general  burthens  of     Parue 
the  parish ;  but  the  objection  is  confined  to  one  QakucRAn. 
pointy   that  he  is  charged  at  a  higher  rate  than 
Parker^  or    that  Parker  was  under-assessed ;  a 
ground  of  this  kind  must  be  most  clearly  made 
out  to  sustain  the  objection.     It  would  be  hardly 
possible  to  enforce  any  rate^   if  a  person   of  a 
litigious  spirit  can  select  some  one  individual  and 
say^  I  am  rated  at  more  than  that  individual^  in 
such  a  case  the  defendant  must  make  out  the  in* 
equality  in  the  clearest  manner  possible.    The  de- 
fendant  has  produced  four  witnesses  to  shew  that 
he  was  comparatively  over-rated:   but  their  evi^ 
dence  goes  to  their  opinion  merely.     On  the  other 
hand^  eight  witnesses  are  produced  by  the  church- 
wardens who  are  decidedly  of  a  di£ferent  oprnion. 
And  the  Court  is  called  upon  to  fix  its  judgment 
on  the  few  against  the  many.    It  is  said  they  are 
persons  of  greater  skill;  and  generally  it  must  be 
admitted  persons  of  skill  will  outweigh  numbers.  It 
is  said  one  of  them  is  a  surveyor ; — and  I  perceive 
he  describes  himself  as  a  yeoman  and  a  surveyor.  I 
find  on  the  other  side  a  witness  of  the  name  of  Harri- 
son^who  describes  himself  as  having  been  for  twenty 
years  in  thehabitof  valuing  land;  and  Ido  not  know 
why  his  opinion  should  not  be  as  good  as  that  of  a 
professed  surveyor.  There  is  no  ground  on  which  I 
can  sufficiently  rely  that  one  should  outweigh  the 
other.     Opinions  are  against  opinions.     Eight  as* 


6fiO  CASES  DCnEMlNED  IN  THE  ARCHES  COVRT^  &C« 

18)1.       sent^  four  dissent;  the  weight  of  eTidence  is  la- 
Term,      tber  OH  the  other  side.    The  defendant  has  pro* 


duced  another  piece  of  eyidence^  if  eyidence  it  can 
^       be  called ;  how  it  got  into  the  cause  does  not  ap- 


V. 


pear ;  vi%.  a  poor's  rate^  in  which  it  appears  that 
CajLLGRAif.  Chakraft  was  lowered  from  862.  to  802.  per  an- 

mm,  and  Pfeiiker  raised  firom  1702.  to  1752,^  this 
is  no  proof  to  me  of  a  difference  of  value ;  they 
might  have  been  lowered  for  peace  or  for  a  satis- 
fiEictory  compromise.  But  this  assessment  to  the 
poor  rate  was  in  1820^  and  furnishes  no  proof  of 
inequality  in  1813-  or  1818 :  this  ex  posl  facto 
rate  therefore^  will  not  establish  the  inequality  of 
the  two  rates  sued  for. 

I  am  of  opinion  that  the  defendant  has  failed  in 
his  allegation  ;  and  the  result  of  the  evidence  has 
satisfied  me^  that  the  rate  was  honestly  and  (hirly 
made ;  and  that  the  defendant  not  being  able  to 
justify  the  subtraction^  the  churchwardens  are  en- 
titled  to  a  sentence  in  their  favour :  I  think  that 
the  Judge  of  the  Court  below  did  wrong ;  and  that 
I  am  bound  to  protect  the  parish  oflScers.  On  pub- 
lic grounds  therefore  I  give  costs  against  Chalcraft : 
but  at  the  same  time^  for  the  sake  of  harmony^  I 
should  recommend  the  parish  to  enter  into  an  ar- 
rangement with  him  respecting  the  expetices* 


AN 
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TO  THE 


PRINCIPAL  MATTERS  IN  THE  THIRD  VOLUME. 


A. 

ACTS  OF  PARLIAMENT 

for  the  appointment  of  select  vestries  direct  that  the  minister  shatt  pie- 
side,  86 
ADMINISTRATION, 

if  discretionary  with  the  Court,  is  granted  to  the  person  biobI  VHufy  to 
manage  the  property  advantageouslj,  381 

granted  to  the  residmiry  legatee  in  prefei«nce  to  the  next  of  kin,  381 

granted  to  creditors  in  preference  to  the  aext  of  kin,  381 

granted  to  creditors  in  preference  to  a  guardian  elected  by  a  minor,  386 

the  renunciation  of  an  administration  may  be  retracted  before  th«  grant 
has  passed  the  seal,  379 

bat  it  is  discretionary  with  the  Court  whether  an  admioislratioti  under 
such  circumstances  shall  be  retracted  or  not,  379 

granted,  limited  to  filing  a  bill  in  equity,  315,  635 

when  a  person  entitled  to  the  preference  ia  a  grant  of  an  adaniiiiatration 
is  resident  abroad,  the  Court  expects  doe  notice  to  be  given  to  hiip 
before  it  will  grant  the  administration  to  another  party,  037 

the  Court  never  forces  a  joint  administration,  312 

vnth  the  will  annexed^ — granted  to  the  nominee  of  the  residuary  lega« 
tees  in  preference  to  a  person  daimbg  to  be  executor  according  to 
the  tenor  of  the  wHl^'  138 
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which  had  been  granted  to  the  eiecntor  of  a  creditor  rescinded  at  the 

suit  of  the  executor  of  a  residuary  legatee,  635 
not  granted  to  a  creditor,  till  the  process  citing  the  parties  having  an 

interest  under  the  will,  has  been  returned  into  Court,  314 
granted  to  a  residuary  legatee  daring  the  incapacity  of  the  executor, 

499 
the  Court  has  greater  authority  oyer  an  administration  with  the  will  aiik- 
nexed  granted  to  a  creditor,  than  over  an  administration  under  the 
statute,  33 
revoked,  33 
ADULTERY, 

cruelty  cannot  be  pleaded  in  bar  of  adultery,  but  it  may  be  pleaded  as 

introductory  to  the  history  of  adulterous  intercourse,  501,  508 
if  adultery  be  proved  against  the  wife^  it  is  questionable  whether  soli- 
citation of  chastity  by  the  husband  can  be  considered  as  a  bar  to  his 
obtaining  a  separation  a  mensa  et  ioro^  508,  510 
condonation  of  adultery  not  established,  7 
ALIMONY, 

allotment  t>f,  258,387 

in  the  Court  of  Appeal  allotted  from  the  date  of  the  sentence  in  the 

Court  below,  and  not  from  the  date  of  the  inhibition,  M7 
the  general  proportion  of  alimony  is  higher  than  one  sixth  of  the  income 
of  the  husband,  392 
ALLEGATION 

pleading  the  will  of  a  married  woman  must  exhibit  the  power  under 
which  the  will  purports  to  have  been  made,  403 
ALLEGATION  EXCEPTIVE, 
to  be  received  with  caution,  98 
the  admission  of,  suspended,  220,  372 

before  publication  stands  on  the  same  footing  with  any  other  &cts  in 
the  cause,  372 
APPEAL, 

the  Court  of  appeal  cannot  on  an  appeal  from  a  grievance  enforce  the 
payment  of  costs  incurred  in  the  Court  below,  38 
APPEALS 

from  deans  and  chapter  to  the  Arches  Court  of  Canterbury,  244 

from  royal  peculiars  to  the  High  Court  of  Delegates,  231 

from  the  dean  and  chapter  of  Exeter  lie  to  the  Metropolitan,  and  not 

to  the  Diocesan,  223 
regulated  by  stat.  24  Hen.  8.  c.  12. 
ARCHDEACON 

exercising  a  peculiar  jurisdiction,  is  exempt  from  an  appeal  to  the 
bishop,  239 
ARTICLES 

in  criminal  suits  must  be  exhibited  on  the  next  court  day  after  they  are 

prayed,  175 
may  be  amended  before  they  are  admitted,  96 
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B. 

BANNS 

of  an  illegitimate  minor  not  undulj  published  under  the  samame  of  the 

mother  as  well  as  that  of  the  putative  &ther,  45 
must  be  so  far  published  in  the  true  name  as  to  designate  the  person 
who  is  about  to  be  married,  55 
BAPTISM, 

although  by  the  general  canon  law  regular  baptism  was  hj  a  bishop  or 
priest,  yet  if  administered  by  any  other  person  than  a  priest^  it  was 
vaUd,  279,  292,  301 
if  administered  by  a  layman  is  not  to  be  repeated,  281 
BEQUEST 

not  committed  to  writing  during  the  lifetime  of  a  testator  cannot  be 
admitted  to  probate,  146 
BIBLE, 

a  family  bible  may  be  produced  in  evidence  as  to  the  birth  of  a  child^ 
42 
BRAWLING, 

the  object  of  the  statute  5  &  6  Edw.  6.  is  not  to  protect  the  individual 

abused,  but  the  sacredness  of  the  place,  122 
proved,  125 
BURIAL, 

the  office  for  burial  is  not  to  be  used  for  persons  unbaptized,  or  excom- 
municated, or  who  have  laid  violent  hands  on  themselves,  268 
not  refused  to  nonconformists,  295 
Popish  recusants  required  by  a  statute  to  be  buried  in  a  cborch  or 

church-yard,  295 
is  of  ecclesiastical  cognizance  alone,  n.  337 — 339 
a  more  ancient  mode  of  disposing  of  the  remains  of  the  dead  than 

burning,  346 
a  parish  directed  to  exhibit  a  Table  of  burial  fees  for  the  consideration 
of  the  ordinary,  361 
BURNING 

of  the  dead  not  fully  disused  till  the  establishment  of  Christianity,  347 


c. 

CANCELLATION 

may  be  as  effectually  accomplished  by  crossing  a  will  In  pencil  as  in 
inlt ;— but  pencil  erasures,  on  the  face  of  them,  are  more  equivocal  as 
to  intention,  322 
by  pencil  marks  not  established,  323 

to  be  presumed  where  a  will  is  not  found,  and  was  last  seen  in  the  pos- 
session of  the  deceased,  552  ^^ 
CANONS, 

ancient  canons  forbid  the  taking  of  money  for  interment,  360 
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CANON  LAW, 

it  is  a  role  of  the  canon  law  that  witnesses  should  be  lecretlj  exftmined 

by  the  judge  in  the  presence  Of  a  notary  public,  36 
in  cases  of  impotency,  n.  148,  149,  156,  157,  161,  163,  326,  327 
on  the  subject  of  baptism,  277 
CATALOGUE, 

munuscript  catalogtie  of  the  pirocesses  of  the  registry  of  tho  High  Court 
of  Delegates  cited,  n.  154 
CAUSES 

are  noTer  concluded  against  the  jtidge,  103 
CHECKS 

oil  t  bauker  established  as  codidb,  i\1t 
CHtJRCH, 

the  freehold  of  the  church  being  in  the  mintstei',  it  h  his  special  duty 
to  see  that  it  is  kept  in  ^pdr,  and  that  rates  ate  made  to  enable  the 
churchwardens  to  keep  it  so,  85 

CflURCHYARD 

belongs  to  the  parish  for  the  interment  of  the  ptrMuonett,  $41^  352 
the  freehold  of  the  churchyard  is  vested  in  the  incumbent  by  die  gene* 

ndlaw,  365 
had  their  origin  in  England  from  a  constitution  imported  from  Rome  by 

Archbishop  Cuthbert  in  750,  349 
CftURCHWARDENS 

have  the  right  of  disposing  of  jiews  in  the  body  of  the  ckiirtli,  n.  516 
nonsuited  for  making  an  improper  use  of  their  authority  ift  litis  disposal 

of  a  pew,  It.  517 
jtt^fted  hi  a  cause  for  sttbtfactloti  of  dhurch  rate,  64S 
k  {mrtner  in  a  houte  of  tirade  lodging  tn  another  p&tish  Is  boond  to  9tm 

as  churchwarden  in  the  pMish   hi  Which  nls  hotise  cf  trade  is, 

Vf.  5iy 

a  person  not  excused  from  serving  as  churchwarden  On  atcotrot  of  deaf- 
ness, 164 
with  the  cotisent  of  the  minister  may  call  a  meeting  of  the  parish,  85 
proceeded  against  by  articles  for  prohibiting  the  singing  by  the  parish 

clerk  and  children  of  the  congregation,  accompanied  ty  the  organ,  9t 
CHURCH  RATE 
confirmed,  it.  640 

lubtractlon  of  church  utte  not  proved,  639 
CITATION 

from  the  Prerogative  Court  against  executors,  to  bring  in  a  probate 

which  had  been  granted  in  common  form,  and  to  prove  a  will  in 

solemn  form  of  law,  3 
the  difference  between  the  service  of  a  process  by  a  citation  vus  ei 

modis^  and  a  personal  service,  512 
taken  out  against  a  curate  to  answer  to  articles  for  altering  a  pew  in  the 

body  of  a  church  without  competent  authority,  520 
may  be  objected  to  by  the  party  cited,  598,  500 
but  not  by  a  party  called  upon  to  see  proceedings  after  issue  has  been 

joined  in  a  matrimonial  suit,  5d6 

CLERGYMAN, 

no  clergyman  of  the  established  church  can  perform  du^  vrilhoiit  a 
license  from  the  bk hop^  S7^ 
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CODICILS, 

two  imperfect  papers  establistied  &8  codicils  to  a  regttlarly  exeoated  will, 

616 
bequests  are  prima  facie  to  be  taken  cumalatiYelj  where  they  ai^  on 
separate  papers,  unless  they  are  reTOCatory  of  each  other,  S19 
COFFINS 

made  of  iron,  not  to  be  admitted  into  church-yards  at  the  salne  price  M 

coffins  made  of  wood,  335,  95S 
of  ancient  use,  348 
of  ancient  use  in  England,  851 
of  stone,  used  by  our  ancestors,  340,  343 
of  iron,  not  unlawful,  354 

different  sums  paid  for  their  admission  into  ditferent  chitrciiea  In 
London,  365 
no  word  in  the  Greek  and  Latin  exactly  synonymous  with  eoffin,  348 
all  mention  of  the  word  coffin  studiously  avoided  in  the  funefal  sefetito, 

351 
not  used  in  the  European  establishments  of  South  AmerkiL  330 
COHABITATION 

which  has  subsisted  for  some  years,  forms  a  rtrong  dafan  on  the 
Circumspection  of  the  Court  in  cases  of  nullity  of  manriiige,  41 
COMPOSITION 

between  all  the  autfiorities  exercising  ecclesbstical  jurisdhtioii  l^ithin 
the  diocese  of  Exeter,  226.  ft.  232 
COMPURGATORS, 

proof  by,  in  cases  of  impotency,  162 
CONDITIONS 

to  be  cautiously  construed,  217 
CONDONATION 

annulled  by  Subsequent  adultery,  568 
not  established,  6 
CONFERENCES 

at  Hampton  Court  for  the  purpose  of  reTising  the  Liturgy,  284 
CONSTITUTION 

of  Archbishop  Cuthbert,  34i) 
CONSENT 

of  the  father  essential  to  the  validity  of  the  marriage  contract  under  the 

stot.  26  Geo.  2.  c  33.,  41, 44 
of  the  contracting  parties  is  essential  to  the  validity  of  narriiyew  69 
COSTS 

refused  by  the  Prerogative  Court  to  be  pud  out  of  the  estate  of  a  tes- 

Utor,  334 
of  both  sides  directed  by  the  Prerogatiw  Oourt  to  be  paid  out  4if  the 

estiite  •fa  tetUtor,  33.  ii«  119,  334 
in  the  discretion  of  the  Court,  92 
given  against  the  husband  in  a  suit  for  the  restitution  of  taBJqffA-MightB^ 

66 
the  wHe  hat  a  right  to  have  her  costs  taxed  de  die  in  4iem^  in«  matri- 
monial suit,  except  she  have  a  separate  allowance  of  her  own,  202 
given  agsinst  aft  intervener  who  allefes  that  he  oKPceeds  no  further,  260 
given  against  purties  contesting  the  validity  of  caurch  raleS|  «•  f46, 664 
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given  against  a  next  of  kin  who  had  contested  the  adroimstration  of 
an  estate  with  the  creditors,  386 
COUNCIL  OF  TRENT 

recognizee  the  validity  of  clandestine  marriages,  64 
received  in  the  kingdom  of  the  Two  Sicilies,  64 
COURT  OF  CHANCERY 

is  not  analogous  in  its  proceedings  to  the  ecclesiastical  courts,  4M 
has  powers  as  extensive  as  those  of  the  Court  of  Probate  to  receive  evi* 
dence  which  may  explain  any  ambiguities  on  the  face  of  a  will,  480 
COURT  OF  KING'S  BENCH 

may  grant  a  mandamus  in  aid  of  the  ecclesiastical  jurisdiction,  fi»  337 
.  COURT  OF  REVIEW, 

in  the  case  of  Matthews  v.  Warner,  reversed  the  decisions  of  the  Pre-^ 
rogative  Court  and  the  High  Court  of  Delegates,  47a 
COURTS 

exercising  ecclesiastical  jurisdiction  in  the  country  are  very  irregular  in 
their  proceedings,  18,  529,  640 
CREDITOR 

|iaving  obtained  an  administration  with  the  will  annexed  is  more  com* 
pletely  subject  to  the  jurisdiction  of  the  Prerogative  Court  than  an 
administrator  under  stat.  21  Hen  8.  c  5.,  33 
fmder  circumstances  may  be  entitled  to  an  administration  in  preference 
to  the  next  of  kin,  381 


D. 

DEAN 

is  next  to  the  bishop  in  rank  by  right  of  his  office  and  constitot ioo,  343 
DEANS  AND  CHAPTERS 

not  comprehended  in  stat.  34  Hen.  8.  c.  13.,  341 

law  appeals  lie  from  deans  and  chapters  when  they  are  invested  with 

ecclesiastical  jurisdiction,  343 
their  jurisdiction  is  superior  to  that  of  an  archdeacon,  343 
are  said  by  Liord  Coke  to  be  the  council  of  the  bishop,  343 
are  of  two  descriptions ; — the  one  of  the  old  form,  the  other  those 

erected  by  the  Crown  on  the  dissolution  of  monasteries,  345 
DECLARATIONS 

uniformly  made  to  confidential  friends  may  be  of  considerable  weight 

in  a  testamentary  cause,  187 

defaImeation, 

suits  between  persons  in  the  higher  class  of  society  not  to  be  more  dis- 
couraged than  suits  of  a  similar  description  in  the  lower  class  of  life, 
539 
DELEGATES, 

the  High  Court  of  Delegates  can  exercise  a  discretion  as  to  remitting 
or  retaining  a  cause  brought  before  them  on  a  grievance,  308 
DEPOSITIONS 

taken  in  a  foreign  country  under  a  requisition  from  the  Consistorial 
Court  of  London^  sustained^  34 
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DILAPIDATIONS, 

tender  for,  held  sufficient,  307 

when  the  Ecclesiastical  C«urt  sequesters  a  benefice  it  seldom  lays  apart 
more  than  one  fifth  for  the  repair  of  the  buildings,  309 
DISSENTERS, 

children  of)  entitled  to  burial  by  the  minister  of  the  parish  if  brought 

to  the  church-yard,  264 
how  far  affected  by  the  Toleration  acts,  297,  299 


E. 

ERROR, 

words  inserted  in  a  will  through  error,  expunged  by  the  Court  of  Pre- 
rogative, n.  455 

words  omitted  in  a  will  through  error  inserted  by  the  High  Court  of 
Delegates,  459 
EVIDENCE 

not  necessarily  to  be  considered  as  unduly  taken,  and  vitiated,  if  all  par- 
ties act  under  a  mistake  as  to  the  exact  form  of  taking  it,  37 
EXCOMMUNICATION 

in  the  meaning  of  the  ecclesiastical  law,  explained,  271 

persons  labouring  under  excommunication  are  excluded  from  Christian- 
burial,  297 
EXECUTOR, 

the  executor  under  a  former  will  has  a  right  to  call  upon  the  executor 
under  a  later  will  to  propound  the  instrument  in  solemn  form  of  law, 
22 

may  be  allowed  to  retract  a  renunciation,  and  to  take  probate  of  a  will, 
577 

an  executor  according  to  the  tenor  is  entitled  to  be  joined  in  the  probate 
of  a  will  with  an  executor  expressly  appointed,  116 

the  office  of  an  executor  is  to  pay  the  debts  of  the  deceased,  and  to  dis- 
charge all  lawful  demands  against  his  estate,  118 

the  wife  of  an  executor  is  an  incompetent  witness  in  support  of  a  will, 
334 

it  is  the  duty  of  the  executor  to  take  care  of  the  funeral,  and  to  provide 
against  the  removal  of  the  corpse  after  interment,  340 

analogous  to  the  heir  of  the  civil  law,  430 

an  executor  for  general  purposes,  and  an  executor  for  limited  purposes, 
may  be  appointed  by  the  same  will,  424 

who  had  taken  probate  of  a  will  and  codicil,  after  the  probate  had 
been  called  in,  cited  to  take  a  new  probate  of  the  will  and  codicil^ 
together  with  some  executed  instructions  as  containing  together  the 
will  of  the  deceased,  467 

may  be  dismissed  after  the  institution  of  proceedings  in  the  Court  of 
Probate,  578 

the  circumstance  of  an  executor's  having  taken  the  oath  of  office  if  no 
bar  to  his  renunciation  of  that  office,  578 

the  only  ground  on  which  the  Court  of  Probate  dismisses  an  executor 
is  that  of  his  having  intermeddled  with  the  effects,  579 
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an  executor  who  had  taken  the  oath  of  office,  and  given  an  appeaiance 
in  a  came  touching  the  Talidity  of  a  will  allowed  to  be  dismissed 
from  the  suit,  in  order  that  he  might  renounce  the  probate,  and  giFe 
evidence  in  the  cause,  579 


P. 

FACTUM, 

ofawiU,  179 

the  use  of  the  term  explained,  179 
FORMS 

aie  of  strict  obsenraoce  in  criminal  proceedings,  121,  525 


H. 

HEIR» 

tbie  heir  of  the  chil  law  was  vested  with  the  functions  of  executors,  430 


I. 

IMPOTBNCY 

much  discussed  in  the  Canon  law,  327 

suits  of  this  description  cannot  be  objected  to  on  general  grounds  as 
they  are  recognized  by  the  law,  328 

rule  of  triennaUs  cohabitaiioj  329 

by  the  canon  law,  the  impotent  person  might  allege  his  own  defects  u 
the  ground  of  annulling  his  marriage,  148 

DO  instance  of  a  suit  of  this  description  brought  by  the  impotent  party 
in  our  Courts,  139, 103 

the  impotent  party  held  to  be  barred  from  bringing  a  suit  of  this  de- 
scription in  the  Court  of  Arches,  164 

divorce  obtained  in  a  suit  for  nullity  of  marriage  by  reason  of  impotency 
after  a  cohabitation  of  eight  years,  150 

suits  of  this  description  more  usually  brought  by  the  wife  than  the  hus- 
band, 159,  326 

inspection  of  medical  persons  resorted  to,  n.  152, 159 
INCUMBENT, 

by  the  general  law  is  possessed  of  the  freehold  of  the  churchyard,  365 

has  a  right  to  preside  at  the  vestry  meetings  in  his  parish,  67,  75 
INDUCTION, 

how  given,  75 
INSTRUCTIONS, 

unfinished,  admitted  to  probate,  104 

received  from  the  deceased  himself,  and  read  over  to  bin,  but  not  re- 
duced into  writing  in  his  presence,  admitted  to  probate,  112,  145 
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INSTRUCTIONS— con<i«t«?i/. 

given,  through  the  intenrentum  of  a  third  person  admitted  to  probate, 
113 
INTENTION 

Is  the  main  point  to  be  considered  in  all  questions  touching  the  revival 

and  cancellation  of  wills,  32 
that  a  will  should  operate  in  an  informal  state  is  sufficient  to  entitle  it 

to  probate,  138 
is  the  fundamental  principle  of  all  testamentary  decisions,  177 
INTESTACY 

established,  33 
INTERVENTION, 

a  third  party  may  intervene  in  the  Couit  of  Appeal  ia  a  salt  toocfaing 

the  validity  of  marriage,  fi.  593 
a  party  cited  to  see  proceedings  in  a  matrimonial  suit,  has  no  right  to 
object  to  the  manner  in  which  the  original  citation  in  the  cause  was 
executed,  596 
the  intervener  cannot  take  objection  to  the  jurisdiction  of  the  court,  if 
the  principal  parties  litigant  shall  have  submitted  themselves  to  it,  613 


J. 

JURISDICTION, 

it  is  not  competent  to  the  Ecclesiastical  Courts  to  compel  persons  rest* 
dent  without  their  jurisdiction  to  answer  to  a  citation  in  a  matrimo- 
nial cause,  599 

if  a  Court  has  no  jurisdiction  over  the  subject  matter,  it  cannot  iicquiro 
jurisdiction  by  the  acquiescence  of  the  parties  contesting  suit,  604 

a  party  can  never  retire  from  a  suit  who  has  pleaded  and  submitted  to 
the  jurisdiction,  608 

a  party  having  admitted  a  fact  which  gives  jurisdiction  to  a  Court, 
cannot  recede  from  that  admission,  609 

of  the  Ecclesiastical  Courts  depends  on  the  locality  of  the  person,  and 
not  on  the  locality  of  the  subject,  611 


h. 

LAW, 

it  is  not  necessary  to  plead  the  general  law,  91 
LESSEE 

of  the  great  tithes  cannot  force  his  way  into  th    church  without  the 
consent  of  the  minister  and  churchwardens,  170 
LETTERS 

admitted  to  probate,  209 
LIBEL 

for  a  legacy  must  plead  the  bequest  in  the  words  of  the  will,  360 

amended  in  the  Court  of  Appeal,  494 
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LITURGY, 

confirmed  by  stat.  13  &  14  Car.  2.,  369 
LYNWOOD, 

a  canouist  of  high  authority  in  the  Ecclesiastical  Courts,  279 


M. 

MAL-FORMATION 

more  rare  in  the  female  than  in  the  male  sex,  327,  330 
MANDAMUS 

from  the  Conrt  of  King^s^Bench  to  compel  bnrials  in  iitm  coffins  re- 

fosed,  fi.  337 
not  granted  in  matters  merely  of  ecclesiastical  oognisaoce,  n.  338 
not  granted  to  make  a  charch-rate,  ib. 
MARRIAGE 

sotemnised  by  license  declared  null,  39,  43 

of  an  illegitimate  child  wh^re  the  banns  had  been  published  by  the  sur- 
name of  the  mother  as  well  as  by  that  of  the  putative  father,  held  to 
bevalid,  45 
of  an  impotent  person,  voidable,  161 
nullity  of,  established  on  account  of  an  imperfect  appointment  of  a 

guardian  to  the  woman  who  was  a  minor,  256 
nullity  of,  by  reason  of  false  publication  of  banns,  not  established,  580 
in  a  private  house  between  minors  valid,  although  an  irregular  marriage 

before  the  passing  of  the  marriage  act,  287 
consummation  of  marriage  not  necessary  to  be  proved  in  a  suit  for  di- 
vorce a  mema  et  toro^  by  reason  of  adultery,  496 
the  want  of  paternal  consent  will  not  invalidate  a  marriage  by  baons, 

581 
nor  the  non-residence  of  the  parties  in  the  parish  in  which  their  banns 

are  published,  581 
in  the  publication  of  banns,  a  name  acquired  by  reputation,  may  be  a 
more  exact  compliance  with  the  requisition  of  the  statute,  than  the 
true  name,  582 
clandestine f  between  an  English  man  and  a  Sicilian  woman,  being  valid 

in  Sicily  where  it  was  contracted,  held  to  be  valid  in 
England,  58 
recognized  as  valid  by  the  Council  of  Trent,  64 
renders  the  parties  contracting  it  liable  to  punishment  by 
the  municipal  law  of  Sicily,  65 
MINISTER, 

the  right  of  presiding  at  vestry  meetings  is  in  the  minister,  89,  645 
the  right  of  directing  the  service  is  in  the  minister,  91 


o. 

OFFENCES 

pnnishable  by  the  ecclesiastical  jurisdiction,  80 
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ORDINANCE 

of  Philip  II.,  as  soverei^  of  the  two  Sicilies,  n.  64 
ORDINANCES 

ia  force  in  Sicilj  with  respect  to  clandestine  marriages,  60 
ORDINARY 

is  the  judge  of  the  ornaments  which  are  proper  for  a  church,  02 

has  the  disposal  of  seats  In  charcbes  and  chapels,  13 


PARISHIONER 

has  a  right  to  be  buried  in  the  churchyard  of  his  parish,  352 
PAROL  EVIDENCE, 

how  far  admissible  to  contsol  or  vary  a  will  which  is  impeached  on  the 

ground  of  an  omission  in  the  drawer,  447 
admitted  in  cases  of  latent  ambiguity,  448,  449.  fi.  463. 
admitted  in  a  Court  of  Equity  t&  explain  an  uncertainty  or  to  rebut  an 

equity,  453 
admitted  where  a  will  has  been  altered  by  change  of  circumstances^  454 
admitted  to  shew  whether  an  instrument  had  been  executed  as  a  will  or 

as  instructions  from  which  a  will  was  to  be  drawn,  478 
admitted  where  there  is  ambiguity  on  the  face  of  the  will,  f^. 
rejected  where  there  is  no  ambiguity  on  the  face  of  the  will,  f^.  »•  463 
rejected  when  offered  to  explain  a  variation  between  instructions  and  a 

will,  n.  88 
PECULIARS, 

of  three  sorts,  ^6 

considered  as  separate  jurisdictions  where  there  are  bona  notabiUoj 

247 
Royal  Peculiars  anciently  exempt  from  the  jurisdiction  of  the  diocesan 

and  the  Archbishop,  and  immediately  subordinate  to  the  see  of  Rome, 

246 
of  deans  and  chapters  having  ecclesiastical  jurisdictions  have  a  right  of 

appeal  to  the  Courts  of  the  Archbishop,  254 
ex  vi  termini  suppose  an  exemption  from  an  ordinary  jurisdiction,  245 
the  Rector  of  Lincoln  College  in  the  university  of  Oxford  not  shewn 

to  have  a  right  to  exercise  peculiar  jurisdiction  in  the  parish  of  Long 

Coombe  within  the  diocese  of  Oxford,  566 
PENCIL, 

question  as  to  cancellation  by,  322 
PEWS, 

by  the  general  law  not  permanent  property,  1 1 
by  the  general  law  at  the  disposal  of  the  ordinary,  13 
by  the  general  law  there  can  be  no  property  in  pews,  16 
cannot  become  personal  property,  i6. 
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cannot  be  pulled  down  withoMi  the  consent  of  the  minister  and  the 

churchwardens,  170 
failure  in  establishinfj^  an  exclusiye  right  against  the  ordinary,  SHi 
a  seating  by  churchwardens  does  not  give  a  permanent  and  exclosiTe 

right  to  a  pew,  523 
an  exclusive  right  to  a  pew  can  only  be  acquired  by  a  faculty  or  such 

a  long  possession  as  presupposes  a  faculty,  523 
if  a  person  alters  a  pew  without  competent  authority  he  may  be  pro- 
ceeded against  in  a  cause  for  perturbation  of  seat,  525 
small  alterations  in  pews  where  no  private  rights  are  infringed,  do  not 

require  a  faculty,  527 
the  disposal  of  the  pews  in  a  church  is  vested  in  the  churchwardens,  but 

this  right  of  disposal  is  not  to  be  exercised  in  opposition  to  any  legal 

or  equitable  claim,  n.  516 
suit,  for  perturbation  of  seat  established  against  a  churchwarden,  fi.  517 
if  a  house  has  always  had  a  particular  pew  it  may  be  a  frir  ground  for 

placing  the  proprietor  of  it  there,  558 
POOR, 

the  maintenance  of  the  poor  is  more  a  matter  of  temporal  than  of  spi- 
ritual concern,  88 
PRESUMPTION  OF  LAW 

is  against  an  imperfect  paper,  5,  628 

is  in  favour  of  marriage,  54 

when  a  will  is  not  found  at  the  death  of  a  testator,  is,  that  it  has  been 

destroyed  by  him,  128,  552 
in  the  Ecclesiastical  Courts  is  against  the  revival  of  a  will  of  a  former 

date  on  the  destruction  of  one  of  a  later  date,  554 
is,  that  a  testator  has  knowledge  of  the  contents  and  purport  of  his  will, 

183 
against  an  imperfect  paper,  repelled,  24,  324 
PRIDEAUX, 

his  directions  to  churchwardens  is  a  work  of  considerable  anthoriiy  in 

the  Ecclesiastical  Courts,  85 
PROBATE 
^       of  the  will  of  a  married  woman  must  be  limited  in  its  extent  by  the 

power  which  authorized  her  to  make  a  will,  400 
of  a  will  taken  by  a  married  woman  without  the  consent  of  her  hus- 
band, revoked,  96 
is  not  necessary  to  a  will  appointing  testamentary  guardians  which  does 

not  dispose  of  personal  property,  222 
of  a  will  called  in  and  impeached  because  the  residuary  clause  was  not 

co-extensive  with  the  heads  and  instructions  given  for  the  will, 

435 
of  a  win  acted  upon  for  several  years,  called  in  and  revoked,  3,  405 
PROCESS, 

the  process  citing  persons  interested  to  appear,  &c  must  be  returned 

into  Court  before  administration  with  a  will  annexed  can  be  granted 

to  a  creditor,  314 
PROCTOR 

condemned  in  costs  for  conducting  the  suit  of  his  client  improp«riy,  31 1 
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PROHIBITION, 

ao  applicatioo  to  the  Court  of  Chancery  for  a  writ  of  prohibition  against 
the  Jadge  of  the  Consistorj  Court  of  London  rejected  bj  the  Vice 
Chancellor,  597 


R. 

RATE 

for  the  repair  of  pews  in  a  chapel  not  sustained,  17 

thej  onl J  who  pay  to  the  rates  should  make  them,  85 
'     a  rate  is  a  tax  levied  by  the  parishioners  thOmselves  in  vestry,  14 
RE-BAPTIZATION 

avoided  by  our  church,  990 

Roman  Catholic  converts  are  not  re-baptized  if  they  become  membets 
of  the  church  of  England,  294 
RECOGNITION 

will  establish  testamentary  papers  which  are  otherwise  conditional,  239 

established,  218 
RECTOR, 

import  of  the  word,  75 
RESIDUE, 

a  bequest  of  the  residue  omitted  to  be  reduced  into  writing  during  the 
life  of  a  testator  through  error  of  his  solicitor,  cannot  be  propounded 
in  plea,  145 
RUBRIC 

forms  a  part  of  the  statute  law,  269 

conforms  to  the  old  law  with  respect  to  baptism,  291 
RUBRICS 

in  the  liturgies  of  Ed.  VI.  and  Queen  Elizabeth,  282 


S. 

SECRET, 

a  word  of  ambiguous  import,  36 
SEPULTURE, 

the  inviolability  of  sepulture  is  one  of  the  dearest  and  most  ancient 
rights  of  mankind,  341 
SERVICE, 

the  right  of  directing  the  service  in  the  church  is  in  the  minister,  91 
SIMONY 

cognizable  in  the  Ecclesiastical  Courts,  171.  n.  174 
the  Ecclesiastical  Law  is  more  severe  in  cases  of  simony  than  the  Statute 
Law,  fi.  173 
SIR  HENRY  SPELMAN^  TRACT  De  Sepulturd.  cited,  352 
SOLICITOR, 

the  solicitor  in  a  cause  is  not  known  to  the  Ecclesiastical  Court,  tho 
proctor  is  dominus  UtUy  423 
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STATUTE, 

93  H.  8.  c  0.  merely  affirmative  of  the  common  law,  606 
STATUTES  CITED, 

bS  Geo.  III.  c.  69.,  73,  76,  86 

5  &  6  Edw.  VI.  c.  4.,  74,  120 

59  Geo.  III.  c.  12.,  87 

3LEliz.  C.6.,  171,  n.  172 

9  &  10.  W.  III.  c.  4.,  189.  n.  191.  n.  202 

24  H.  Vlil.  c.  12.,  231,  238, 241,  242,  246 

25  H.  VIII.  c.  19.,  242 
12  Car.  II.  c  24.  s.  8.,  257 
28  Geo.  III.  c  67.,  300 
25  Geo.  III.  c.  75.,  300 
30  Car.  IL  c  3.,  351 

23  H.  VIII.  c.  9.,  592,  605 
SUBTRACTION 

of  a  chapel  rate,  1 5 

of  tithes,  18 
SUICIDES 

are  not  entitled  to  Christian  barial,  272 
SURETIES 

to  an  administration  with  the  will  annexed  called  opon  bj  the  Court  of 
Prerogative  to  justify,  138 
SUSPENSION, 

a5  ingressu  ecclesitBy  decreed,  125 


TOLERATION  ACT,  297 


V. 


VESTRY, 

is  an  ecclesiastical  meeting,  82 

the  question  of  adjournment  in  a  vestrj  is  to  be  decided  by  the  vote  of 

the  majority,  and  not  by  the  voice  of  the  chairman  alone,  85 
select,  established  for  the  concerns  of  the  poor  regulated  by  the  59  Geo. 

3.  c.  12.,  87 
in  all  instances  where  select  vestries  have  been  appointed  by  special 

acta  of  parliament,  it  is  provided  that  the  minister  shall  preside  in 

them,  86 


u. 


UNIFORMITY, 

acts  of,  cited,  288 


INDEX.  665 


w. 

WENTWORTH'S  EXECUTOR, 

cited,  117 
WILL, 

the  question  of  the  revival  of  a  former  will  bj  the  cancellation  bf  a  will 

of  a  snbseqnent  date  discussed  and  considered,  26,  3^  554 
when  a  will  known  to  have  been  in  existence  is  not  found  on  the  death 

of  the  testator,  the  presumption  of  law  is  that  it  was  destroyed  bj 

him,  126.  n.  462,  552 
without  date  or  signature  admitted  to  probate,  134 
unfinished,  not  admitted  to  probate,  504 
executed  as  a  collateral  security  for  a  debt,  185 
supersedes  instructions,  499 
of  a  married  woman,  established,  404 
words  inserted  in  error  by  the  drawer  of  a  will  expunged  by  the  Court, 

455 
words  omitted  through  error  by  the  drawer  of  a  will  inserted  by  the 

Court, 
set  aside  because  the  contents  were  not  proved  to  have  been  known  to 

the  deceased,  fi.  165 
not  void  because  the  writer  of  it  has  a  legacy,  n.  456 
the  writer  of  a  will  under  which  he  is  himself  benefited  must  shew  that 
the  contents  of  the  instrument  were  known  to  the  deceased,  n.  457 
the  residuary  bequest  expunged  from  a  will  by  the  Court,  n.  457 
the  residuary  bequest  inserted  in  a  will  by  the  Court,  n.  459 
spoliation  of  a  will  proved,  1 33 

pronounced  for  together  with  part  of  the  instructions,  464 
when  executed  by  a  person  competent,  knowledge  of  the  contents  is  to 

be  presumed,  183,  476,  479,  487 
where  there  is  an  ambiguity  on  the  face  of  a  will  it  may  be  explained  by 

parol  evidence,  478 
parol  evidence  to  explain  variations  between  instructions  and  a  will) 

rejected,  488 
only  that  part  of  a  will  which  is  committed  to  writing  during  the  life 

of  the  deceased  can  be  admitted  to  probate,  557 
the  next  of  kin  is  entitled  to  an  administration  with  the  will  annexed 

if  the  executor  declines  it  and  there  is  no  residuary  legatee,  533 
a  person  benefited  under  a  former  will  which  does  not  appear,  and  is 

not  propounded,  cannot  be  admitted  as  a  contradicter  to  a  subsisting 

will,  585 
a  disposition  of  personal  property  in  the  handwriting  of  the  deceased 

requires  no  formality  to  give  it  effect  if  none  is  intended  by  the  tes- 
tator, 628 
of  a  sailor  is  liable  to  peculiar  considerations,  176 
void  by  stat.  9  &  10  W.  III.  if  embodied  in  the  same  instrument  with 

a  power  of  attorney,  189 
invalid  if  executed  at  the  same  time  with  a  power  of  attorney  in  faTOur 

of  an  agent  as  a  mere  security  for  a  debt,  190 
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let  aside  for  want  of  sufficient  evidence  of  the  factum,  198.  n.  $02, 

204 

a  will  in  part  proceeded  upon  cannot  revoke  a  former  will,  it  can  onlj 
revoke  itjE>ro  tanto,  145 
WITNESS, 

one  affirmative  witness  outweighs  several  negative  witnesses,  541 

a  wife  is  an  incompetent  witness  to  a  will  in  which  her  husband  is  exe- 
cutor, 334 

objections  to  the  general  character  of  a  witness  ought  to  be  pleaded  be- 
fiore  publication,  372 

further  interrogatories  cannot  be  administered  to  a  witness  after  his  ex- 
amination has  been  completed,  404 
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